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ML.III. Kacbimanues, npeaceaaresab KOHCTUTYHIHOHHOM NAJIaThI
BepxoBHoro cyna Keipreizckoi Pecny0siuku

«MecTO M 3HAYECHHE OPraHA KOHCTUTYUMOHHOI0 KOHTPOJIA B 3P (PeKTUBHOM
(GYHKIMOHUPOBAHUU CUCTEMBbI CIEPKEK U MIPOTUBOBECOB MEKIAY BETBAMU
roCyIapCTBeHHOM BJIACTID)

YBa:kaemble yYaCTHUKHU KOH$epeHuun!
Jlambl u rocnioga!l

51 pan Bac npUBETCTBOBATH YBa)KaeMble KOJUIErH Ha Oepery o3epa Mccbik-Kyib - sxxem-
qyXrHbl KbIprbI3cTana 1 Ha/Iel0Ch, YTO Bbl HACIIQAUTECH MPEObIBAHMEM B HALIIEH CTpaHe.

Tema Hameil KoH(epeHIIMN OYeHb aKTyallbHa JJI1 BCEX JIE€MOKPAaTUYECKUX CTPaH,
u KbIprei3ctan He sSIBISIETCS] B 3TOM CIHUCKE UCKIIOUEHUEM. Sl HECKOJIbKO 000011y cH-
TyallMIO B Halllei CTpaHe, cBoe Oosee NIy0OKoe BUACHHUE N0 3TOM TeMEe MPEACTaBAT U
HalllM HAIMOHAJIBHBIE DKCIEPTHI.

Crnenyer OTMETUTh, YTO OAHY M3 (PYyHIAMEHTAJIbHBIX OCHOB COBPEMEHHOI'O KOH-
CTUTYLIMOHHOTO CTPOS COCTABJISET pa3IeJICHUE TOCYITapCTBEHHOM BJIACTH HAa 3aKOHOA-
TEIbHYI0, UCIIOJIHUTEIBHYIO U CyA€OHYIO BETBH. JTO ABISAETCS HEOOXOAUMbBIM YCIIOBU-
€M MPOTHUB KOHLIEHTPALIMH U 3JI0yNOTPEOJICHNsI BIACThIO, BHICTYIAET TApaHTUEHN MpaB
U cBOOO/I YenoBeKa U rpakIaHlHa, IPaBOBOI0 rOCY/1apCTBa U IEMOKPATHUH.

B sbine aeiictyromein Konctutyunn Keipreizckoit PecyOnuku cogepsxarcst Bax-
HBIE MOJI0KEHHUSI, COCTABISIOIINE KOHCTUTYITUOHHO-TIPABOBBIE OCHOBBI IIPUHIIUIA Pa3-
NeneHus rocynapcTBeHHoM Biactu B Keipreizckoil PecnyOnuke. Tak, cornacHo cTaTbhe
3 Koucrutynuun Ksipreizckoit PecniyOnuku rocynapctBeHHast Biacth B KbIproizckoi
PecnyOnrke 0CHOBBIBAaETCS Ha MPHUHIMIIAX BEPXOBEHCTBA BJIACTU HApoAa, MPEACTaB-
JsieMor U oOecrieuuBaemMoil BceHapoaHo uzdbupaembimu JKoropky Kenemem u Ilpe-
3UJCHTOM, PAa3/CIICHUs] TOCYIAPCTBEHHOM BIJIACTH, OTKPBITOCTH M OTBETCTBEHHOCTHU
rOCYIapCTBEHHBIX OPraHOB, OPTAHOB MECTHOIO CaMOYNPABJIECHUS INEpe] HAPOAOM U
OCYIIECTBJIEHNS UMHU CBOMX IOJITHOMOYHI B MHTEpECAX HAPOAA.

B Keipreizckoit PecniyOnmke paccMaTpuBaeMblil MPUHLMUIT pa3/iefieHUsl BlacTeu
BIIEpBbIE YMOMSHYT B Jlekyapanuu o rocygapCTBEHHOM cyBepeHurtere PecrnyOnuku
Ksipreizcran ot 15 gexadpst 1990 ropa. Tak, ctatbelt 6 yka3zanHoi Jlexknapauuu 6bu10
POBO3MIALIEHO, YTO TOCYAAPCTBEHHAS BIACTh B PECIyOINKE OCYIECTBISETCS Ha OC-
HOBE €€ pa3JIeJIeHUs Ha: 3aKOHOJATeNIbHYI0, UCIIOJIHUTENbHYIO U CyAeOHYIO.

Kak u3Bectno, B 1991 rony Keipreizckas Pecnybnuka oOpena HezaBucumoctsb. Ha-
yajnach CTPYKTypHasl U CUCTEMHas TpaHcpopMalus OOIIECTBEHHOIO U rOCY1apCTBEH-
HOro yctpoiictBa. OJTHON U3 MEPBOCTENEHHBIX 3a1a4 CTano (hOPMUPOBAHUE PEATHHOM
JIE€MOKpaThH, CBOOOHOIO I'Pa)KJaHCKOTro OOLIECTBA, MPABOBOIO rOCyAapcTBa, Cylle-
CTBEHHBIMM IIPU3HAKAMH KOTOPOTO SIBIISIFOTCSI BEPXOBEHCTBO IIPaBa, YBaXKEHUE MPAB U
cBO0OOJ YeJIOBEeKa U rpakJiaHnHa. B cBs3u ¢ atum, npunsatue B 1993 rogy Koncrury-
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uuu Keipreickoit PecriyOonuku siBisieTcsl BaXKHEUIIMM 3TanoM (OpMUPOBaHUS HOBOM
KBIPTbI3CKOM TOCYAapCTBEHHOCTH, OOpETUIEH HOBBIE MPABOBbIE PAMKH, KaK CyBEpEH-
HOE, IEMOKPAaTHYECKOE, ITPABOBOE, CBETCKOE, YHUTAPHOE, COUUAIIBHOE TOCYAapCTBO.

Baxnenmumu n kmoueBeiMu MOMeHTamMu B Koncturynmm 1993 roma sBuimch
NPUHIMUIBI He3aBUCUMOCTH KbIpreizckoit PecryOnuku, cBOOOIBI CI0Ba M CUIIbI HAPO-
na. Y mo ceil AeHp, IO MHEHUIO MHOTHX IOJIUTUKOB, HECMOTPSI Ha HEOIHOKDPATHBIE
WU3MEHEHNs B CAMOM INIABHOM «JIOKYMEHTE» CTPaHBbl, JEHUCTBYIOIIHNE 3aKOHBI U UHBIE
HOpMaTUBHBIE MpaBoBble akThl Kbipreizckoil PecnyOnuku umeror ogny nouBy — Kon-
ctutynuio Keipreizckoit Pecniyonuku ot 5 mast 1993 roga. Umenno sta Koncruryuus
SBJIIETCSI PABOBOM OCHOBOM rOCY/IapCTBEHHOCTH, OOLIECTBEHHOIO Pa3BUTHSI, JIEMO-
KPaTUYECKUX YCTOEB, JKOHOMUYECKUX U UACOJOTUUYECKUX MPUHIIUIIOB COBPEMEHHOTO
KsIpreiscrana.

K coxanennro, 3a nepruosa BpeMeEHH, NPOLIEAINN ¢O AHA NpUuHATHS KoHCTUTYIMH,
cynb0a Halero OCHOBHOIO 3akoHa Obla HenmpocTod. KoHCTUTYynusi HEOIHOKpPATHO
IIpeTepneBalia U3MEHEHNS U JTONIOJIHEHUS, HECKOJIBKO pa3 MPUHUMAJIach B HOBOU pe-
JAKIHMH, 4YTO CTAJIO OAHOW U3 MPUYHH COLIMAIBHOTO HAPSKEHUS U TIOBJIEKIIO 32 COO0M
u3BecTHbIe Tparnueckue coobiTus B 2005 u 2010 romax.

Koncturyuus 2010 rona paspabarsiBajiack U IpUHUMAJIAch B YCIOBUAX COLMATIb-
HO-TIOJIMTUYECKON HANPSDKEHHOCTH, HA (DOHE TParndeckKux COOBITUH Ha IOre CTpPaHbI
U B YCIIOBUSIX YPE3BBIYAITHOIO MOJOKEHUS. DTH 00CTOSITENICTBA ChITPAIA KIHOUEBYIO
POJIb, YTOOBI OCHOBHOM «JIOKYMEHT» PacCMaTPUBAJICS HE MPOCTO KaK MPOAYKT oO1e-
CTBEHHOT'O KOHCEHCYCa, HO U KaK CUMBOJI JaJbHEHIIEr0 yCTOMYMBOIO U CTaOUIBLHOTO
pasButus rocyaapctsa. Ha cerogHsimHui 1eHb UMEHHO 3Ta peaakiusa KoHnctutyuun
nerctByet Ha Tepputopun Keipreizckoi PecryOnuku.

BaxubiM MOMEHTOM B HOBOM KOHCTUTYIIMM MOXHO CUMTAaTh YCUJIEHUE POJIU Map-
JaMEeHTa B rOCYyJlapCTBEHHOM YyIipaBieHuu. [loaTomy 1 Biacth, U 00I1LIECTBO, y4arcs
JKUTB B YCIIOBHUSIX HOBOM MOJIMTHYECKOU CUCTEMBI C YCHUJIMBILIEMCS POJIBIO NTAPIIAMEHTA.

JerictByromas KoHCTUTYIMS SIBISETCS MPOAYKTOM CJIOKHOTO U JJIUTEIBHOTO IPO-
Hecca €e COo3JaHusl, B X0/1€ KOTOPOro ObUI JOCTUTHYT HEJIErKUi KOMIIPOMHUCC, YUH-
THIBAIOLMH MHTEPECHl OCHOBHBIX MOJUTUYECKUX CHJI B OOIIECTBE MO TaKUM BOMPO-
caM, KaKk OrpaHU4YEeHHE BMEILIATENbCTBA FOCYIaPCTBA B )KU3Hb 00I1IECTBA U UHANBUIOB,
(opMBbI OpraHu3ali U OCyUIECTBIEHUS TOCYIapCTBEHHOM BJIACTH, IPaBa U CBOOObI
JUYHOCTH. 3aKpervieH NPUHIUIT Pa3JeieHus BIacTe B rOCyIapCTBE, 00ECIeUEeHHbBIN
MEXaHU3MOM CJIEPKEK U IIPOTUBOBECOB MEXKY TPEMs BETBAMM BiacTu. Ha koHCTHTY-
LMOHHOM YpPOBHE IMPU3HAHBI U TapaHTUPOBAHBI IIPaBa U CBOOO/IbI, MMOJHOCTHIO COOT-
BETCTBYIOLIME MEKyHAPOJHBIM CTaHIApTaM IIPaB YEJIOBEKa.

Crnenyer noq4epKHYTh, YTO B 00€CIEUEHNN BEPXOBEHCTBA U cTabuiibHOCTU KoH-
CTUTYLHH ocolas poib oTBeAeHa KonctutyunonHoil nanare BepxoHoro cyna Kbip-
rbI3cKoi PecryOnuku, KoTopas SBJIsS€TCsl BBICIIUM CYI€0HBIM OPraHOM, CAMOCTOSTENb-
HO OCYIIECTBIISIOIIMM KOHCTUTYLIUOHHBIN KOHTPOJIb IOCPEACTBOM KOHCTUTYIITUOHHOTO
CY/IOIIPOMU3BOJICTBA U 3aHMUMAET 0CO00E€ MECTO B CHUCTEME OPraHOB IOCYJapCTBEHHOM
Biactu Keipreizckoit Pecniyonuku. [lpaktuyecku kaxzaoe peuieHue, npunsatoe Kon-
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CTUTYLIMOHHOM NaJIAaTOM YKPEIUISIET OCHOBBI KOHCTUTYLMOHHOI'O CTpPOs, HENOCpEen-
CTBEHHO peanun3yeT HopMbl KOHCTUTYIIMU U 3alUILAET MpaBa U CBOOObI YETOBEKA U
IpaKIaHUHA.

B 1enom, KOHCTUTYIIMOHHBIN KOHTPOJIb pelIaeT oOIIMe 3aJa4M 10 OXpaHEe KOHCTUTY-
1K, 0OECTIEYEHUIO €€ BEPXOBEHCTBA U CTA0MIILHOCTH, COOJIFOICHUIO TIPUHIIMIIA Pa3/esie-
HUSI BIACTEM, 3aLUTE MPEyCMOTPEHHBIX €10 MPaB U CBOOO yesioBeka. IHCTUTYT KOHCTH-
TYLMOHHOTO KOHTPOJISL CTaJl HEOTHEMJIEMBIM aTpUOYTOM JIEMOKPATUYECKOrO MTPABOBOIO
rOCyZIapCTBa, [NIaBHBIM JJIEMEHTOM B MEXaHU3ME IPABOBOM 3aIUThl KOHCTUTYLIMH.

Koncruryunonnas nanara BepxoBHoro cyna Keipreizckoil Pecniydnuku siBisiercs
LIEHTPAJIbHBIM 3BEHOM B MeXaHu3Me OXpaHbl OCHOBHOIO 3aKOHA, KaK OpraH KOHCTH-
TYIIMOHHOTO KOHTPOJIsA, 00IaIatouii UCKITIOYUTEILHON KOMIIETeHIIEN B chepe mpo-
BEPKHM KOHCTUTYLIMOHHOCTH HOPMATHUBHBIX IPABOBBIX AKTOB.

B xoncTtutynmonnom 3akone «O Koncrurynnonnou mare BepxosHoro cyna Keip-
rei3cKoi PecnyOnukmy 3a10%KeH ucuepnbIBatoUMi nepeyeHp noinomounii Koncrury-
HMOHHOW NajaTkl, TPEAyCMaTPUBAIOIIMI:

- IPU3HAHNE HEKOHCTUTYLIMOHHBIMHU 3aKOHOB U UHBIX HOPMAaTUBHBIX IPABOBBIX aK-
TOB B Cllydae X npotuBopeunst Koncruryuuu;

- Jla4ya 3aKJIFOYEHHSI O KOHCTUTYIIMOHHOCTH HE BCTYNUBIINX B CUIy JuIisi KbIprbi3-
ckoil PecniyOnnku MexayHapOIHbIX JOTOBOPOB;

- Jlaya 3aKJIIOYEeHMs] K IPOEKTY 3aKkoHa 00 n3MeHeHusx B Koncruryuuro.

B pamMkax yka3aHHbIX TOJIHOMO4YMM KOHCTUTYIMOHHASI ITajiaTta B IOJIHOM MEPE 0Cy-
LIECTBIIIET KOHCTUTYLIMOHHBIM KOHTPOJIb, HANPABICHHBIM HA CIEPKUBAHUE IOJIUTH-
YECKHUX CUJI, 001aIat0IIMX IPABOM IPUHUMATh HOPMATUBHBIE PABOBbIE aKThl, KAKUM-
a100 00pa3oM BBIWTH 32 PAaMKU CBOEH KOMIIETEHUMHU, YCTaHOBIEHHONW KoHcTuTyme
U 3aKoHaMHU. Tak, B KaueCTBE MpUMeEpa XOTeJIOCh Obl IPUBECTHU JI€TI0, PACCMOTPEHHOE
Koncrurynuonnoit nanaroii B 2014 roay, rae oOpaniaroiieiicsi CTOpOHOUM BBICTYIIANIO
IIpaBuTensCcTBO, a CTOpOoHOM OTBeTUHKOM [ lapimamenT. B nannom nene [IpaButenscTBo
ocrnapuBasio HopMy 3akoHa «O pecmyOnukanckom Orokere Keiproizckoit PecnyOmu-
K, CONIACHO KOTOPO#l npoduiibHbIN komuTeT [lapiamenTta gomkeH ObUT 1aBaTh CO-
IJJacue Ha YTBEp)KIEHUE OKEeTa Pa3BUTHS, KOTOPHIA YTOUHSJICS IMOCIE MPUHATHS
3aKOHA, T.€. Ha CTaJUU UCIIOJIHEHUS 3aKOHAa O pecIilyOJIMKaHCKoM Oromxkere. PaccMo-
TPEB TaHHOE /1eJ10, KOHCTUTYyIMOHHAsA nanara NpuIlia K BEIBOAY, YTO YCTAHOBJICHHAS
3aKOHOZATENIEM IIPOLIelypa COMACOBaHUs INIAHUPOBAHUS KAIUTAJIbHBIX BIOXKEHUN U3
peciydaukaHcKoro Oropkera ¢ npopuibHbiM komuTeToM JKoropky Keneiia He moxxer
OCYILIECTBIISAThCS HAa CTAJUU MCIOJIHEHUS 3aKOHA O pecnyOnukaHckoM Oromxkere. Ha-
nesneHre Npo(UuiIbHOrO KOMUTETA MOJIHOMOUYUEM, MPEAYCMOTPEHHBIM OCIIapUBaEMBbl-
MU 3aKOHOTIOJIOKEHUSIMUA Ha JJAHHOM CTaAuM OIOKETHOTO IMpOLecca, SBISETCS BMe-
IIaTE€JILCTBOM B JI€ATENbHOCTh [IpaBUTENHCTBA MO HUCIOIHEHUIO PECIyOIMKAaHCKOTO
Oro/KEeTa, YTO MPOTUBOPEUUT YacTh 3 cTtaThu 5 KOHCTUTYUMU U HapyllaeT HPUHLIMIT
paszeseHns TOCyJapCTBEHHON BIIACTH.

Taxke B 3TOM pemieHnn KOHCTUTYHIMOHHAS nanara OTMETHIIA, YTO «...MapJaMeHT-
CKHUI KOHTPOJIb, SIBJISISICH OJHUM U3 BEIYIIUX, BCJIE] 332 3aKOHOJIATENbHOU (PyHKIIMEH



Koncrutynunonnas nanara BepxosHoro cyna Keipreizckoii PecriyOnuku

napjlaMeHTa, AOJHKEH OBbITh OCYILECTBIIEH IIPU UCKIIFOUEHUH BMELIATENIbCTBA B HEIO-
CPEICTBEHHYIO HMCIOJHUTEIBHO-PACIIOPAAUTEIBHYIO AESITEIbHOCTh OPraHOB HCIOJI-
HUTEJIBHOU BJIACTH.

Ncxons u3 cmeicia u coaepxanuss KoHCTUTyMu, peaesisl napJaMeHTCKOTO KOH-
TPOJISL JOJKHBI IIPOJIEraTh TaMm, I71€ HAYMHAKOTCS MOJHOMOYNS OCHOBHOW JEATENIBHO-
CTH UCITOJIHUTEIBHOM BIIACTH, B KOTOPHIE BMEIINBATHCS B COOTBETCTBUM C MPUHIIUIIOM
pasleneHns BIIACTEN 3aKOHOIAaTEIbHAS BIIACTh HU B KOEM Cily4dae He uMeer rnpasa. [1o-
HUMAHHME 3HAYMMOCTH YETKOIO YCTAaHOBJIEHUS NPENEIIOB NApPIIAMEHTCKOIO KOHTPOJIS
CIIOCOOCTBYET OpraHU3allii B3aUMOOTHOILICHHU I 3aKOHOJATEIbHON U UCTIOJIHUTEIIbHOM
BETBEH BJIACTU B TOCYAAPCTBE HA OCHOBE NPUHIIMIA PA3IAEIECHUS BIIACTEN.).

TakuMm 00pa3oM, opraH KOHCTUTYLMOHHOTO KOHTPOJISI BBITIOJHSET CBOIO BAKHYIO
(GYHKUMIO — yIEpKUBaTh OallaHC MEXAYy BETBSIMH BJIACTH U pa3pelliaTh BO3ZHUKILNE
MEKly HUMHU IIPOTUBOPEUNS UCXOS U3 IPUHLMIIA PA3/ICIICHUS BIACTEN.

OcHoBHas ponb KOHCTUTYHMOHHOW NanaTel B YKPEIUIEHUHA CUCTEMBI CAEPKEK U
IIPOTUBOBECOB 3aKIJIFOYAETCSA B CTPOrOM COOJIOIEHUN KOHCTUTYLIMOHHBIX PUHIIUIIOB.
Peanuzauus u cTporoe coOM0AeHUE ITUX MPUHLUIIOB MO3BOJISIOT B MOJIHOW Mepe J10-
CTUYb UCTUHHOM LIEJIM CUCTEMBI CAEPKEK U IPOTUBOBECOB. OIHAKO, B CIIly4ae 3JI0yII0-
TpeOJIeHUs OIHOM U3 BETBEU BIIACTU U TPEBBIILIEHUEM IOJTHOMOYUMA, TPETYCMOTPEHHBIX
Koncruryuuei, 3aaya oprana KOHCTUTYLIHUOHHOTO KOHTPOJISI COCTOMT B TPEOOBAHUU
coOnrofieHns noJjokeHni KOHCTUTYIIMM 1 HEe IPEBBIIIEHUH PAMOK KOMIIETEHIIUH, Ye-
PE3 UMEIOIINECS KOHCTUTYIUOHHBIE TTOJITHOMOUYHSI U TIPABOBBIE MEXAHU3MBI.

3aBepiasi CBOE BBICTYIUIEHME, XOUY BBIPA3UTh BaM IIPU3HATEIIBHOCTD 3a Y4acCTHE B
KOH(EPEHLINH.
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IIpuBercrBue Ilpesnaenra Kniproizckoin Pecny0anku
ArambaeBa A.IlI.

YBa:kaemble YYACTHUKHU M TOCTH MEKAYHAPOIHOM KOHepeHun!

HckpenHe paa npuBeTCTBOBAaTh Bac Ha KpIpreI3ckoi 3emuie!

CHUMBOJIMYHO, YTO CTOJIb MPEJACTABUTENbHAS U Ba)KHAs MO CBOEMY COJECPKAHUIO
KOH(EpEeHLMs MPOXOAUT B TOA 25-I€TUS TOCYIapCTBEHHON HE3aBUCUMOCTH KbIprbiz-
ckoil PeciyOnuku.

3a npoleare rofsl Halla CTpaHa Npolia TPYAHbIN, MOJHBIN ApaMaTU3Ma NyTh K
OCTPOEHHIO IEMOKPATUH U MPABOBOI0 TrocyaapcTa. Bmecre co cTpaHoil cBOM 3Tambl
pa3BUTHS OBUIM M Y OpraHa KOHCTUTYIIMOHHOTO KOHTPOJISI pECITYOIUKH.

K coxanenuto, He Bcerga KOHCTUTYLMOHHBIN CyJl BBIIIOJIHSI BBICOKYI0 MUCCHIO,
KOTOpasi MPUCYIIA OpraHy KOHCTUTYLHMOHHOTO KOHTPOJS B JEMOKPATHYECKOM TOCY-
napctee. Ha aTanmax rocnozncrBa ceMEMHO-KIAHOBBIX PEKUMOB npouuioro, Konerury-
LUOHHBINA CyJl CTaJl OPraHOM, KOTOPBII B JTUYHBIX MHTEPECAX ITUX PEKUMOB CIIOCOO-
CTBOBAJI CO3/IaHUIO U 3aKPEIJICHUIO CUCTEMBI CEMEHHOr0 MpaBl€HUs, JOMyCKas IpH
3TOM nonpanre OCHOBHOIO 3aKOHA CTPAaHBI.

T'oBopsar: “Bpems — nyummnii cynbs”. [lociie AnpenbCkoil HApOIHON PEBOIIOLUHU
2010 roma, HalIa cTpaHa C YECThIO MIPEOIOIEBAET MPEMATCTBUS HA CBOEM IyTH K CTa-
ownpHOCTH U npouBeTanuto. Hapon Keipreizcrana Ha BceHapogHom pedepenayme 27
utoHA 2010 roga npunsan HoByro Konctutyiuio. Cucrema rocyaiapCTBEHHOTO YCTPOU-
CTBa, 3aJI0keHHAast B KOHCTUTY1MK, HE JOMYCKAEeT KOHCOJIMIALUK BCEH MOJHOTHI Bia-
CTH B pyKaX OJHOIO 4eJIOBEKa, JIMOO y3KOM TpYIIbI JUI U 00ECHEeUrnBAECT HAIUYUE
aJbTEPHATUBHBIX MOJIUTUYECKUX CHJL.

Koncturyunonnass nanara BepxoBHoro cyna Keipreizckoit PecnyOnuku, udepes
pPacCMOTpPEHHUE 3aKOHOB M HOPMATHUBHBIX MPABOBBIX AKTOB HAa KOHCTUTYLIMOHHOCTD,
SIBISICTCSL BAXKHOW COCTAaBHOM 4YacThIO CHCTEMBI TOCYIAPCTBEHHOTO yCTpoucTBa. EE
NEeSATENbHOCTh MPSIMO CBSA3aHA C MPOBEACHUEM IEMOKPAaTHYECKUX pedopM U BOILIO-
[IEHUEM B KM3Hb M€ mpaBoBOro rocyaapctsa. KOHCTUTYIIMOHHAS Majara sBIsSeTCs
OpraHOM, OCYIIECTBIISIFOUIUM KOHCTUTYLIMOHHBIN KOHTPOJIb U JIOJ>KHA CIIY>)KUTh YKpe-
IJICHUIO BEPBI IPak/IaH CTPAHbI B CIIPABEIMBOCTh rOCYapCcTBa, BepxoBeHCTBO KoH-
CTUTYLIUH U 3aKOHA.

OnbIT pa3BUTUS KBIPIBI3CKOM TOCYIAPCTBEHHOCTH 3a TO/bl HE3aBUCHUMOCTHU Ha-
IJISIAHO IEMOHCTPUPYET, KAKyl0 BAXKHYIO POJIb UTPAOT OpPraHbl KOHCTUTYLIHOHHOTO
KOHTPOJISI B OOECIIEUeHUH MPUHLINIA PA3JENIeHHs BIACTe KaK OJHOM U3 OCHOB KOH-
CTUTYLIUOHHOTO CTPOSI.

KoHcTuTyImoHHOE MpaBocyaue, OTIPABISIEMOE B UHTEPECAX BEPXOBEHCTBA IIPaBa,
MIPU3BAHO OBITh rapaHTUEN yAep>KaHWs BJIACTEH B IpaHULAX MX MMOJTHOMOYHM, Ouep-
yeHHbIX KoHCTUTY1IMEH, U CITyKUTh CTAOMIIBHOMY U MOCTYNATeIbHOMY Pa3BUTHIO BCeE-
ro rOCyZ1apcTBa.
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VYBepeH, uTo BCTpeun U 00CYXJIeHUS B X0Jie KoH(pepeHIur, oOMeH onbiToM U Ba-
UMY JIYYIIUMH PAaKTHKaMU, OyayT CIOCOOCTBOBATH COBEPIICHCTBOBAHUIO JEATENb-
HOCTH OpPraHOB KOHCTUTYLIMOHHOT'O KOHTPOJIA B nporiecce odecneueHus 3pHeKTUBHO-
ro ()yHKUMOHUPOBAHMS CUCTEMBI CAEPIKEK U IPOTHBOBECOB.

XKenaro Bam miionoTBopHO# padOThI, NMpUATHOTO NpedbiBanusa B KbIpreizcrane u
YCIIEXOB B OCYIIIECTBIICHUH Balllel BBICOKOW MUCCHH B CBOMX CTpaHax!

10



Koncrurynmnonnas nanara Bepxosnoro cyna Keipreizckoit PecryOnuku

IIpuBeTcTBEHHOE CII0BO
3amectuTes Ilpeacenarenss BepxosHoro cyia
Kpipreizckoi Pecmyonmnku I:xxamamesoi @.3.

YBakaemble YYaCTHUKU KOH(pepeHuuu!

Paszpemmre, npexae BCero, NONMPUBETCTBOBATH Bac U BBIPa3UTh NPU3HATEIBHOCTD
OpraHM3aTopaM CETOJHSIIHEr0 MEPONPUATHS 3a OpraHU3alnio0 KOHQEepeHIIN Ha Ta-
KOM BBICOKOM YPOBHE C NPHUBJICYEHUEM 3apyOeikHBIX KOJUIET, IPEICTaBUTENEN rocy-
JApCTBEHHBIX OPraHOB M IPa’kIaHCKOT0 OOLIECTBA.

['ocynapcTBO MOXKET OBITh YCHEIIHBIM M MPOIBETAIONIMM TOJBKO TOTAA, KOTja
(PyHKLIMOHUPOBAHUE BCEX BETBEN IOCYIapCTBEHHON BIACTH, IOCTPOEHUE OOIIECTBEH-
HBIX OTHOILLIECHHM, OTHOIIEHUN MEXIY T'PAKJIaHMHOM M TOCYIAapCTBOM, CTPOSITCS MC-
KIJIFOUYUTENIBHO HA JUKTAType 3aKOHa.

B coBpeMEHHOM KOHCTUTYLIMOHHOM IIpaBe KOHCTUTYIIMOHHBINA KOHTPOJIb ITOHUMA-
€TCsl KaK 0COOBIN BU/JI MPABOOXPAHUTENILHOM JIEATEIbHOCTH B TOCYIapPCTBE, 3aKIH0UaL0-
LIUICA B IPOBEPKE COOTBETCTBUS 3a4KOHOB M HHBIX HOPMATHBHO-IIPABOBBIX aKTOB KOH-
CTUTYLIUM JaHHOM cTpaHbl. KOHCTUTYIIMOHHBIM KOHTPOJIb SBJISETCS BaKHBIM aTpuoy-
TOM COBPEMEHHOTO IEMOKPATHUYECKOI0 KOHCTUTYIIMOHHOTO YCTPOMCTBA, O€3 KOTOPOTO
HEMBICIIIMO NOAJEPKAHUE KOHCTUTYLIHOHHOW 3aKOHHOCTH, a 3HAYUT U 3aKOHHOCTHU B
nesiom. OH oOecrieunBaeT PyHKIMOHUPOBAHUE KOHCTUTYIIMU FOCY/IapCcTBa KaK BhICLIE-
IO HOPMaTUBHO-IIPABOBOIO aKTa, UMEIOILIETO HEMOCPEACTBEHHOE, IPSIMOE JIEUCTBUE.
O PexTUBHOCTD KOHCTUTYIITHOHHOTO KOHTPOJISl 00€CTIEYMBACTCS HATMUUEM CIIeHHab-
HOTO HE3aBHCUMOT0 cyJeOHOro opraia — KoHcTuTyimoHHorO cyna.

[Ipomreamme roapl NoKa3aiu, HACKOJIBKO CBOEBPEMEHHBIM ObLIO pelieHue o0 yu-
pexnenun B Keipresckoit Pecyonmke KonctutynmmonHoro cya kak abCoIIOTHO HO-
BOT'0 IIPAaBOBOI'0 MHCTUTYTA JUIS HAILIETO MOJIOIOI0 TOCYIapCTBa.

JlesiTeIbHOCTh TAHHOTO MHCTUTYTA CIIOCOOCTBOBAIA YKPEIJICHUIO JEMOKPATHH U
3aKOHHOCTH, IOJIOKHUJIA HAYal0 OTEYECTBEHHOM KOHCTUTYLHHMOHHOM roctunmu. C ero
HOSIBJIEHUEM ObLI CO3/1aH JIeWCTBEHHBIM MexaHu3M 3amuThl Konctutyuuu. Ha nene
BIIEPBBIE B HAIIEH CTPAaHE MOSBUIICS TOCYIapCTBEHHBIN OpraH, OCYIECTBISIOIINI KOH-
CTUTYLIMOHHBII KOHTPOJIb HAaJ BCE HOPMaTUBHO-NPAaBOBOM 0a30il rocynapcTsa.

JlyMaro, 4T0 IpOBEpPKA CYIOM HOPMAaTUBHO-IIPABOBBIX aKTOB SIBJISIETCS OYEHb BaX-
HbIM MHCTPYMEHTOM CACPKEK U IIPOTHBOBECOB B MEXAHMU3ME pa3JEICHUS BIACTEH.
KoHCTUTYIMOHHBIN KOHTPOJIb C OAHOW CTOPOHBI, SBIIAETCSA BAaXXHEUIIUM CPEICTBOM
«CIIEpKUBAHUS» OPraHOB 3aKOHOAATEIBHOM BJIACTH OT IONBITOK W3/IaHUS «HEIPaBO-
BBIX» 3aKOHOB, HapylLIaloIIMX OallaHC BJIACTEl B rocydapcTBe, ¢ APYroll CTOPOHBI
KOHCTUTYLMOHHBIN KOHTPOJIb 34 HOPMATHBHO- IPABOBBIMH aKTAMH HCIIOJTHUTEIBHON
BJIACTH MO3BOJISIET «CAEPKUBATH» UX OT HE3AKOHHOTO HOPMOTBOPYECTBA, OCYILECTBIIS-
€MOT0 C IPEBBIIICHUEM UX ITOJIHOMOYUH.

HeiictByromas Konctutyuust Keipreickoit PecyOnuku Hapsy ¢ HOBBIMU H3Me-
HEHUSIMU B BOIIPOCAX COBEPIICHCTBOBAHMS CYAEOHON CHCTEMBI OMpeieNnia HOBBIE
IOJXO/bl KOHCTUTYLIMOHHOI'O CYIOIIPOU3BOJICTBA U ITPaBOBOE MojoxeHue KoHcruty-
LIMOHHOM IaJIaThI.
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Opranuszanust U AeSITENbHOCTh CyJa PEIIAMEHTUPYETCS OTAEIbHBIM KOHCTUTYIIH-
OHHBIM 3aKOHOM, U3MEHEHBI YUCIIEHHBIN cOcTaB KOHCTUTYIIMOHHOM MaJiaThl, KpyT pac-
CMaTpUBAEMBIX JI€J, CyObEKThl OOpAlIEHUsI W JIPYTUe Ba)kKHbIE MOJOXKEHUS, rapaHTH-
pYIOLIME €€ OTKPBITOCTh U HE3ABUCHUMOCT.

Kaxk nponncano B 3akone, Koncturynmonnas I1anata BepxoBHoro cyna Ksiprsis-
ckoii PecryOnuku pemaer HCKIIOUUTENBHO BONpochl npasa. Crona oOpamaroTcs A
pazpelieHus MHOTMX KOH(DIMKTOB, B TOM UYKCJE€ MEXAY OpraHaMy BJIAacTH, a 3HAYHT,
KOH(JIMKTOB MOJIUTUYECKOTO XapaKTepa 1o CBOEH MPHUPOJIE, HO PEIIAThCs OHU JIOJIKHBI
TOJILKO MPAaBOBBIMU CPEICTBAMU U B MPABOBOM (opMe.

be3ycnoBHO, Bce OCHOBHBIE 3a7ja4X U ITOJIHOMOYMS, KOTOPbIMU HazesneHa Koncru-
TYIIMOHHAs TajiaTa, HarpaBjieHbl Ha oxpany KoHcTuTyuu, obecredeHre Hajyieskaie-
ro coONIO/IeHNs OpraHaMy TOCYJapCTBEHHOM BJIACTH KOHCTUTYIIMOHHBIX MPaB U CBO-
00/ TpaK/J1aH.

[To3unun, kotopsie orcTauBaeT KoHCTUTYIIMOHHAs nanara npu 000CHOBaHUH CBO-
UX pelIeHui, BO MHOTOM BIIMSIIOT Ha 0011lee pa3BUTHE MpaBa B CTPAHE, CIIOCOOCTBYIOT
MOBBIIIEHUIO PABOBOM KYJBTYPhI BO BCEM HallleM OOILECTBE.

HcnonneHne pemeHnii KOHCTUTYLIMOHHBIX CYIOB pacCMAaTpUBAEcTCA KaK COCTaB-
JISOIIAS. YaCTh CaMOI0 KOHCTUTYLMOHHOTO CyAONpou3BoacTBa. [l03TOMY, HHCTUTYTY
VCIIONHEHUS permieHnid KOHCTUTYIMOHHOM MataThl TOKHO MPUIaBaThCsl BAXKHOE 3HA-
YEeHUE.

KoHcTuTyinoHnHo# nanaroii 3a Bpemsi CBOero (popMUpOBaHUSI PacCMOTPEHO U BbI-
HECEHO OO0JIBIIOE KOJIMYECTBO PEIIEHUN, HEKOTOPHIE U3 KOTOPBIX BhI3BAJIU B 00IIECTBE
OOJBIIINE OTKIUKH.

B npaBoBOM rocynapcTBe peuieHrue opraHa KOHCTUTYLMOHHOTO KOHTPOJIS JOJKHO
OBITh 00s13aTENBHBIM ISl BCEX OPIAaHOB M MCHOJIHATHCSA CTPOrO B COOTBETCTBUU C 3a-
KOHOM Ha BCEH TEPPUTOPUU rOCYAAPCTBA.

B 3aBepiieHue BBICTYIUICHHS, BBIPAXKAO HAJIEKY, YTO CETOAHAIIHES MEPOIIPUITHE
MO3BOJIUT PAaCCMOTPETh MPOOJIEMHBIE BOIPOCHI 3TOrO HAIPaBJICHUS, IEPEHITh OMNBIT
IPYTUX CTPaH, CO31aBasi TEM CaMbIM IPEAITOCHUIKH IS JAJbHENIIErO COBEPLIEHCTBO-
BaHUs paboThl B chepe KOHCTUTYIIMOHHOTO CY/IOMTPOU3BOJICTBA.

[To3BonBTE MOXKENATH BcEM BaM ycrexoB U m10A0TBOPHOM pabOTHI.
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IIpuBercTBeHHOE c10BO NOcTOAHHOTO Koopaunaropa OOH
B Kbipreisckoii Pecnny0iinke ApanecoBa A.H.

YBaxkaemblii npejaceaarejib KOHCTUTYHMOHHON NAIaThbl, YBaKaeMble CYyAbH
OPraHoB KOHCTHMTYLHMOHHOI0 npasocyiusi BepxoBHoro cyna, yBaxkaemble napJa-
MeHTapuu, npeacrasurenu Annapara Ilpesugenra, [IpaBurenncrBa, I'eHepaJib-
HOM MpOKyparypsbl, opuca omOyncmena, Cosera nmo oroopy cyiei, yBaxaembie
NMPeACTABUTEIH PUAUYECKOI0 U IOHOPCKOI0 coo01ecTna!l

ITo3BONBTE MPUBETCTBOBATh Bac Bcex OT UMeHM [Iporpammel pazsutus Opranu-
3aiuun OO0benuHeHHbIX Hamuil Ha cerogHsmiHeld MEXIyHapOJHOW KOH(EpPEHIINH.
Xouy mo06yaroJapuTh 3a NPEAOCTABIECHHYI0 BO3MOKHOCTh BBICTYIIUTh Ha TAKOM aB-
TOPUTETHOM (Popyme, Ha KOTOPOM MPUCYTCTBYIOT MPEACTABUTENN U CYJlbU OPTaHOB
KOHCTUTYLIMOHHOTO KOHTPOJISI U3 BOCEMHAIATH CTPAH, a TAKKE MPEICTABUTEIN Ha-
LHAOHAJIBHBIX BBICOKMX MHCTUTYTOB. Paj mpuBEeTCTBOBaTh HAIMX MMapTHEPOB U3 Be-
HennaHcko komuccun Coseta EBponbl, ABISIOMIENCS BCEMUPHO NMPU3HAHHOM Op-
raHusanuen B 00J1acTi KOHCTUTYLMOHHOTO MPAaBOCYAMS U HAIUMMHU J10JTOCPOYHBIMU
NapTHEPAMMU.

BaxxHocTh Tembl Halleil KOHpEepEeHLHH HE BbI3bIBAET COMHEHHUs. [IpuHuun pas-
JIeJIeHUs BETBEH BJIACTU HA 3aKOHOJATEIbHYIO, UCIIOJIHUTEIbHYIO U CYI€OHYIO fB-
JAE€TCS OJHUM U3 TJIaBHBIX MIPUHLIMIIOB MPABOBOTO TOCYAAPCTBA, MOIIEPKUBAEMOTO,
B ToM uuciie, 1 Opranuzanuein O0benunenHbix Hauwmii. Ero maBHas nens odepe-
rarb OOLIECTBO OT 3JI0yNOTPEOIEHHI TOCyJapCTBEHHOM BIacThIO, KOHLEHTPALUU €€
B OJJHOM OpraHe€ WX OJHHUM JIUIIOM, YTO HEMUHYEMO IPUBOAUT K MOHomnonuu. U,
HAa00OpOT, B YCIOBUAX pa3/iesIeHUs BIAcTEN OHA BETBb BJACTU OTPAHUYUBAET JIPY-
I'YIO UEPE3 CUCTEMY CIEPKEK U IPOTUBOBECOB. 3aKOHOAaTENbHAS BIACTh, N30paHHas
BCEHAPOJHO, OTPAKAaeT CyBEPEHUTET, UCIIOJIHUTEIbHAS BJIACTh, HA3HAYaeMas Ipe-
CTAaBUTEJIBHBIM OPraHOM, 3aHUMAETCS peaju3alueidl 3aKOHOB U ONEPATUBHO-XO035M-
CTBEHHOH AeATenbHOCThI0. CyneOHas BJIacTh CTOUT HA CTpa)ke 3aKOHA, pa3pelact
CIIOPBI MEXIy JIMIAMH U UHCTUTYTaMH, BBICTYIIA€T FAPAHTOM BOCCTAHOBIICHUS Ha-
PYLIEHHBIX NPAaB U CIPABEIJIMBOIO HaKa3aHUs BUHOBHBIX. [Ipu 3TOM, KOHEUHO, pa3-
NEJICHUE BJIACTEN HENb3s MOHMMATh KaK MX MPOTUBOIIOCTaBlIeHUEe. HezaBucumocTs
WHCTUTYTOB HE JIOJDKHA MPUBOAUTH K Napalindy rocyqapcTBEHHOW Biactu. Hampo-
TB, KOHCTUTYLIHS OJMKHA UCKITFOYATh TAKYI0 BO3MOKHOCTh. COIacCHO KOHUEIIUU
paslesieHus BIACTEH, KaXK[Jas U3 HUX MMEET CBOE IPEIHA3HAYEHUE U HANEIACTCS
COOTBETCTBYIOIIIEN KOMIETEHIMENW. BiacTn caMOCTOATENbHBl U HE3aBUCUMBI B pe-
aJau3aluy CBOMX MOJHOMOYMH, 00JIalaloT BO3MOKHOCTBIO B3aUMHO CAEP>KHBATh U
KOHTPOJIUPOBATh Apyr Apyra. DPpQeKTUBHAs ToCyJapCTBEHHAas BJIACTh JOCTUIAET-
Cs MIOCPEACTBOM YETKO OYEPUEHHOM KOMIIETEHLIMU M POJIA TOCYJAapCTBEHHBIX Opra-
HOB. [Ipy 3TOM HU OHA U3 HUX HE MOXET MPUHSITH HA ce0s (PyHKIUIO APYTOW, HO U
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NelCcTBOBaTh 000COOJIEHHO OHA TAKXKE€ HE B cOCTOSHUM. [103TOMY BilacTv JOIKHBI
JOTOJIHATE IPYT ApPyra, COXpaHsATh HEOOXOJUMYIO CBSI3b, COITIACOBAHHOCTh, 0Opa-
3ysl €IMHBIM rOCyAapCTBEHHbIA MEXaHW3M, (PYHKUMOHHUPYIOIIUA BO Ojlaro Hapoja.
B aroii cBs3u ponb KOHCTUTYHMOHHBIX CyZIOB B KOHCTATallMM 3aKOHA CYILECTBEH-
HO Bo3pacTtaeT. TpyaHO MepeoueHUTh Ty padoTy, KOTOPYIO OHM JIEJAI0T B YKpeIuie-
HUU BEPXOBEHCTBA IpaBa, B MOJAECPKAHUU CUCTEMbl KOHCTUTYLIMOHHBIX 0ajlaHCOB,
B (OpMUPOBAHUM MPABOBOM KYJIbTYpPbl HACEJIEHHUS, B MPABUIBHOM TOJKOBAaHUM
Konctutynuu. OHr OMOraroT pa3peliarb BIacTHble KOH(QIUKTHI, HAXOIUTh JIOJITO-
CPOYHBIE U YCTOMYMBBIE, UMEHHO MPABOBBIE, & HE MOJUTUYECKUE pelleHusi. B aTom
KOHTEKCTE 3asiBJI€HHAs TeMa KOH()EPEHIMHU SBIISIETCA OCOOEHHO LIEHHON B CTpaHax
pa3BHUBAIOLIEHCS NEMOKpaThUH, Takux Kak Kelpreiscran, apyrux crpanax CHI, roe B
HACTOAILEE BPEMSI OYEHb TUHAMHUYHO IPOUCXOIUT MPOLIECCH TOCTPOECHUS HE3ABUCH-
MBIX TOCYAapCTB, UJIET NPOLECC HANAXKUBAHUS PA3JIUYHBIX YACTEW rOCY1apCTBEHHON
MallMHBI. 3a4aCTyI0 B MPAKTUKE 3THX CTPAH BO3HUKAIOT YHUKaJIbHbIE MPOOIEMBI U
CJIOKHBIE IPABOBBIE 3aJ1a4¥, KOTOPbIE HE BO3HMKAJIHW HUKOTJA pPaHEE, HO KOTOpPbIE
TpeOyI0T CBOETO pelieHus. Takoro pojaa miomaaky 3To oaHa u3 3pHEKTUBHBIX BO3-
MOXKHOCTEH JIJIs1 00CYKJI€HUS MPOOJIEMHBIX MOMEHTOB, BCTPEY € NMpodeccuoHaiaMu
IOpUCTaMU, U3yUYECHUSI MEXTYHAPOJAHON MPAKTUKU U OMbITA, OJyYEHUs [IEHHON HH-
dbopmanuu, Kak MOXKHO CKa3aTh, U3 NEPBbIX pyK. [[03TOMY MBI HOAAEPKUBAEM TAKO-
r0 poja NMCKYCCHUOHHBIE IUIOMIAAKU NPO(ecCHOHATIOB, KOTOPbIE MOMOTAak0T JIyYlle
U3YYUTh UMEIOLUNICS OTBIT.

[Tonb3ysce cityyaeM, X04y OTMETHUTbh, YTO Halle cOTpyaHn4YecTBO ¢ KoHcTuTyn-
oHHOM nanatoi KeIpreizckoi PecryOnuku IIMTCS HA TPOTSKEHUM MOCIEIHUX JIBYX
aeT. OHO MO3UTHBHO Pa3BUBAETCS, Mbl UMEEM 3HAYUTEIbHBIM HAKOIUJIEHHBIA ONBIT B
pean3aliuyu COBMECTHOTO POEKTa COBMECTHO ¢ EBponeickum cor3oM. Y Hac Clo-
KUJIOCh KOHCTPYKTHBHOE COTPYJHUYECTBO Oiarofapsi cOBMECTHOM paborte. Taxxe
yAAJI0Ch JOCTUYb MHOXKECTBA PE3YJIBTATOB, CPEAM KOTOPBIX MPOBEICHUE KOHCTUTY-
LIMOHHOM WIKOJbI, CEMUHAPBI, TPEHUHTH, UCCIEA0BaHNs, OCHaIeHne KOHCTUTYyIMOH-
HOW MaJiaThl, MOBBIIIEHHE OCBEIOMJIEHHOCTH OOIIECTBA MO BOIPOCAM KOHCTUTYLHO-
HaJIu3Ma, co3fgaHue 0ojee OJaronpusTHON Cpelbl A pa3BUTUS KOHCTUTYLIHOHHOTO
npaBocyaus. Pabora KoHCTUTYLIMOHHOM MajiaThl HE OCTaBUJIa HUKOTO PABHOIYITHBIM.
[Tomen OBICTPBIA MPOLECC YCBOEHUS MEXKAYHAPOJHOro ombiTa. KOHCTUTYLIMOHHAS
nanara Keipreizckoit PecniyOiauku Biuiach B MEKIyHAPOJHOE KOHCTUTYIIMIOHHOE CO-
TPYAHUYECTBO, YCUJINIACh KOHCTUTYLIMOHHAS AaHAJINTHKA B CTPAHE, MOSBUIMCH IIEp-
Bole AMICUS CURIAE, xypHamucTbl B KOHCTUTYUMOHHOU cdepe. CeronHsmHss
KOH(EPEHLMS SBISIETCS MPOJIOJIKEHUEM 3TOM paboThl. Mbl ObUIM pajibl MOAJIEPKATh
3Ty UHUIIMATUBY KOHCTUTYLIMOHHOM MaJiaThl, HOCKOJIBKY pa3JessieM ¢ Heil 001ue 1eH-
HOCTH W NPUHUUIIBI. YBEPEH, YTO KOH(EPEHLHsI CTAaHET XOpOLIEH JUajioroBOM ILUIO-
1IaJKOM, MO3BOJIUT HAJIAIUTh NMPO(EeCcCHOHaNbHBIA 0OMEH MHEHUSIMU T10 PA3IUYHBIM
acreKkTaM JeATeIbHOCTH KOHCTUTYIMOHHBIX CynoB. OT UMEHM NpPEICTABUTEIbCTBA
[Tporpammel pazButust Opranuzauuun O0benuuenHbix Hammil B Keipreizcrane xoren
Obl mobsarogaputh KOHCTUTYIIMOHHYIO TIANary, €€ MpeacenaTes, Cyaed U COTpyaHH-
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KOB 3a XOpOILlee COTPYIHUYECTBO Ha MPOTKEHUU Npeaplaynux AByx JeT. [lonarato,
YTO HAIW YCUJIUS MO0 YKPEIUIEHUIO KOHCTUTYlMOoHanu3Ma B Keipreisckoii PecryOinnke
ObLIN HE OeCIONE3HBI.

B 3akitoueHue Xxouy MoXenarb, 4To0bl KOH(PEPEHIIMS POIILIIa HHTEPECHO, TI0A0T-
BOPHO, OKAa3aJIaCh MPAKTUYECKOMN U MOJE3HOU I BCEX CTOPOH. JKenmaro BaM Xopoien
JUCKYCCUU U OOMEHA MHEHUSMH.
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®. Adayaiaes, Illpeacenarens Koncrturyuuonnoro Cyna
A3sepOaiizkanckoi Pecny0iuku

Poanb KOHCTI/ITyHI/IOHHOﬁ IOCTHIIMH B 3allIMTE HeHHOCTeﬁ
BEPXOBCHCTBA 3aKOHA

YBaxxaemble yYaCTHUKHU KOHepeHuun!
Jdambl u rocrioga!

Ha cerogusmnnii neHp KOHCTUTYIUS 3TO €IMHCTBEHHBIN JOKYMEHT, HA OCHOBE U
BO HCIIOJHEHHE KOTOPOTO Pa3BUBAETCs BCs TOCYIapCTBEHHO-TIpaBoBas cucrema. Kon-
CTUTYLIHSI, HOPMbI KOTOPOM 3aKpEIUISAIOT BJACTh HApoAa, paBa U CBOOOBI YEIOBEKA
U TpaKJlaHWHA, YCTAHABIMBAIOT U 00ECIEUYMBAIOT ONTUMAIbHBIA OalaHC UHTEPECOB
rocyJapcTna, 00IIecTBa U UHAUBUAA.

OaHUM U3 BaXXHEUIINX YCIOBHM CYIIECTBOBAHUS KOHCTUTYLIMOHHOIO CTPOS SIBJISI-
€TCS HEMOCPEICTBEHHOE JEUCTBUE KOHCTUTYIITMOHHBIX HOPM, UX BEPXOBEHCTBO MO OT-
HOLIEHUIO KO BCEX MHBIM AKTaM 3aKOHOJATENbCTBA.

OpHako, TPUHIMIIBI BEPXOBEHCTBA KOHCTUTYLIMH, KOHCTUTYLIHOHHON 3aKOHHOCTH
HE peau3yroTcsl aBToMaTnyecku. Mx neiicTBrue MOXKET ObITh HAPYIIEHO YMBIIIJIEHHO,
a1M00 B CUJTy MPAaBONPUMEHUTENBHON OMIMOKU. /{151 mpenoTBpaleHus u yCTpaHEeHUs
TaKUX MOTPEHIHOCTEN M CYIIECTBYET CHCTEMA MPABOBBIX CPEACTB OXPAaHbl KOHCTUTY-
117078

YHUKaJIbHBIM UHCTUTYTOM OOECIIEYeHHs IPUHIIMIIA BEPXOBEHCTBA MPaBa SBIISAETCS
KOHCTHUTYLMOHHBIA KOHTPOJIb, KOTOPBIM MpPENCTaBIsACT COOOM Crenuaau3upoBaHHBIN
MEXaHHM3M OXPaHbl KOHCTUTYIIMM KaK HOPMaTUBHOT'O IMPABOBOT'0 AKTA BBICILIEH IOPUIH-
YECKOU CHUJIBI.

KOHCTUTYLIMOHHBIN KOHTPOJIb SIBISETCA (PYHKIMEH KOMIIETEHTHBIX rOCY1apCTBEH-
HBIX OPraHOB 10 OOECIEYEHUI0 BEpXOoBEeHCTBA OCHOBHOIO 3aKOHA B CUCTEME HOpMa-
TUBHBIX aKTOB, €€ MPSIMOT0, HEOCPEACTBEHHOTO JIEUCTBHS B AESATEIBHOCTH YYaCTHU-
KOB OOIIIECTBEHHBIX OTHOLIEHUN. M TyT BOZHMKAET BOMPOC O TOM, KaKasi BETBb BIACTH
JOJKHA 00J1a/1aTh IPABOM KOHCTUTYLIHOHHOTO KOHTPOJIsS?

Hano npusnars, 4T0 COBpeMEHHAs1 TPAKTOBKA JOKTPUHBI PA3EICHUS BIIACTEU YKE
HE OTZEJIAET BETBU BIACTHU APYT OT IPYyra «KUTAUCKOM CTeHOW». OQHOPOAHBIE TOJIHO-
MOYHsl HE 00SI13aTENBHO JOKHBI OCYIIECTBIATHCSA OJHOW BETBBIO BIACTH — OHHU MO-
I'yT OBITh pa3felieHbl MEXIy OpraHaMH pa3HbIX BeTBeH. IIpakTuka mokaspiBaeT, 4To
COBMECTHOE OCYILIECTBIICHHE BJIACTHBIX MOJHOMOYMI PAa3IMYHBIMUA OpraHamu Oosee
PALMOHAIIBHO, IMOCKOJIBKY BJIIACTH MOTYT B3aUMHO JONOJIHATH U COTPYAHUYATh APYT C
JIpyrom aiis Hanbosee 3(p(hEKTUBHOTO BBHIMOJIHEHHUIO CXOKUX 3a7ay.

Koneuno, npaBoByro oxpany KoHCTUTyIMM npu3BaHbl OCYIIECTBIATH BCE OPTaHbl
roCyaapcTBa B IMPEAEIax CBOUX MOJTHOMOUMH. JleATenbHOCTh OPraHOB KaKI0W U3 BET-
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BEll rOCyJapCTBEHHOM BJIACTH JAOJHKHA ObITh HalpaBiieHA HA YKPEIJIEHUE CyBEPEHUTE-
Ta rOCy/1apcTBa, €UHCTBA FOCYIaPCTBEHHOM BJIACTH B LEJSIX OCYLIECTBIEHUS OOIIeH
JUISL BCEX OPTaHOB rOCyIapcTBa 3a/ladyl — OOECIeYeHUe peaau3aly U peaibHOM 3a-
IIMTHI [IpaB U CBOOOJ] YENIOBEKA U IPAKJAHWHA, TPOBO3MIALIEHHBIX BBICIIEH LEHHO-
CTBIO OOIIIECTBA U TOCYapPCTBA.

Takum 00pa3oM, rapaHTOM KOHCTHUTYLMOHHBIX LIEHHOCTEW BBICTYNAET AESATENb-
HOCTB BCEX IOCYIapPCTBEHHBIX OPTaHOB U JTOJKHOCTHBIX JIML, KOTOPAsi OCYILECTBIISIET-
Cs MMU IIyTE€M IIPUMEHEHMS Pa3HBIX MPABOBBIX CPEJICTB B IPEAEIax AEIEruPOBAHHON
KoMneTeHInH. HO TaBHBIM CTPYKTYpHBIM 3JIEMEHTOM B CUCTEME OXPAHbI M 3aLUTHI
Koncrurynuu B Hamel PeciyOnuke BoictynaeT Konctutyunonssiit Cyj, KOTOPBIM pe-
[IaeT UCKJIFOUYUTEIBHO BOIIPOCHI [IPaBa, T. €. CTOUT BHE MOJUTUKH, HE SABISETCA CyOb-
€KTOM MOJINTUYECKUX OTHOUIEHUH. XOTS HECOMHEHHO U CIIY>)KUT 00€CIEYEHUIO TO-
JUTUYECKON CTaOMIBHOCTH, PA3BUTHUIO MOJIUTUYECKUX MPOLECCOB B YCTAHOBIIEHHBIX
3aKOHOM IIpeenax.

Koncrutynmonnsiii Cyn paccMaTpuBaeT BOIIPOCHI, CBSI3aHHBIE C IIPOBEIEHUEM KO-
HOMHUYECKOM, COLIMATIbHOM, HAJIOTOBOM U MHOW MOJIMTUKU rocyaapcrBa. COOTBETCTBEH-
HO, pELIEHNs OpraHa KOHCTUTYLIHOHHOW FOCTULMU UMEIOT BaXKHOE MOJUTUYECKON 3Ha-
YEHUE.

[TomHoMoums1, kotopbiMu HajeneH Koncturyuuonnelii Cyn AsepOaiiikana, Jar0oT
OCHOBAaHME TOBOPUTH O €ro MHOXKECTBEHHOM mnpupone. lIpaBoBas mpupona pemieHuit
IIPSIMO TOBOPHUT O TOM, YTO €r0 IIOCTAHOBJIEHUS HE TOJBKO Pa3bsC HAIOT JEHCTBYIOLIEE
3aKOHOJATENICTBO HA MPEAMET KOHCTUTYLIMOHHOCTH, HO U3MEHSIOT U JOTIOIHSIOT 3aKOH.

OCHOBHBIM IIPUHIMIIOM IIPABOBOTO FOCYIAPCTBA SABJISETCS MPUHILIMI BEPXOBEHCTBA
3aKOHa, 3akperuieHHbId B npeamOyne Koncrutyuuun PecnyOnuku. OpgHako, 3aKOHbI
OKHBJISIFOTCS JIMIIB ITOCPEICTBOM HX PEAIu3aluy IpaBolpuMeHuTessiMu. M B atom
CBETE NPABUJILHOE MPUMEHEHUE 3aKOHA HEBO3MOXKHO 0€3 MPABUIJIBHOTO €ro NOHMMa-
Husl. HecOMHEHHO, 3aKOHBI U3/1AIOTCS Ui TOTO, YTOObI ObITh NPUMEHEHHBIMU U HE-
00XOIMMOM MPEANOCHUIKON JIJISl 3TOTO CIIY>KUT TOJIKOBAHHME MPABOBBIX HOPM. Takum
o0Opa3oMm, MpaBUJIbHAS MHTEPHPETALMS 3aKOHOB SIBJISIETCA 3aJI0OTOM MX BEPHOIO U 3(-
(PE€KTUBHOTO MPUMEHEHUS.

IIpoBo3mtamennsiid crarbedl 147 Koncturynnu npuHuun BepxoBeHcTBa KoHCTH-
TYyLMW HAJ UHBIMU HOPMATUBHBIMHM IIPABOBBIMHU aKTAMH OIPEAEIISIET OCHOBY BEpPTHU-
KAJIBHOW MEPAPXWH BHYTPEHHETO 3aKOHOAATENIbCTBA. [J1aBeHCTBO OCHOBHOIO 3aKo-
Ha JIS)KUT B OCHOBE IOCYAAPCTBEHHOCTH, ONPENEIss CTPYKTYpPy MPABOBOW CHUCTEMBI
crpanbl. Hy’)KHO MOAYEpKHYTh, YTO NPUHLIMI IPSIMOTO JEHCTBUS HE CBOAUTCS JIUIIb K
YCTaHOBJICHHIO KECTKOW HEPAPXUU HOPMATUBHBIX MPABOBBIX AKTOB, UX HEYKIOHHOMY
COOMIOIEHUIO U UCTIONIHEHHIO. OH MPEeANnoiaraet, YTo Bce CyObeKThl TPaBOOTHOILICHHMA
Ha Tepputopun AszepOaiixkaHckoil PecriyOnuKy JOJKHBI, B MIEPBYIO OYEpENb, PYKO-
BOZACTBOBaTbCA KOHCTUTYIIMEN BHE 3aBUCUMOCTH OT TOI'O, UMEIOTCS JIU CIIEI[UATIbHbIE
3aKOHBI.

OtnuuurenbHON yepTor nocraHoBieHud Koncrturyunonnoro Cyna mo TOJIKOBa-
HUt0 KoHCTUTYLIMH, SBIISIETCS TO, YTO OHU HE BJIEKYT 32 COOOM yTpary IOpUINYECKOM
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CWJIBI T€X WJIK UHBIX MPABOBBIX aKTOB. O(UIIMATIBHOE TOJIKOBAHUE CTAHOBUTCS YaCThIO
paccMarpuBaeMbIX MOJIOKEHU KOHCTUTYIIMM, IpH 3TOM OHHM HE COJEpKaT HOBBIX
paBoBBIX HOPM. Llesib TOJIKOBAaHMS 3aKIIOYAETCS B BBIABICHUH MOJJIMHHOTO CMBICIIA
3aKOHA, OTPaXKaroLIEro BOJIt0 3akoHoAaress. [Ipu 3Tom, akThl HOPMATUBHOIO TOJIKOBA-
HUs1 KOHCTUTYLIMH pactipoCTpaHsIIOT CBOE ACHCTBUE HA HEONPEAEIEHHBIM KpyT o01Ie-
CTBEHHBIX OTHOIICHUI M MOJIEKAT MPUMEHEHUIO KaXK/IbI pa3, Korjga BOSHUKHYT 00-
CTOSITEIBCTBA, PEYCMOTPEHHBIE HHTEPIIPETUPYEMON HOPMOM.

51 xoten Obl IPUBECTH B MPUMEP HECKOJIBKO MocTaHoBieHuid Cyna, OHO U3 KOTO-
pBIX KacaeTcsl MPU3HAHHUSI HOPMbl HEKOHCTHUTYLIMOHHOM, Ipyroe — Npu3HaHUs MOJIO-
YKEHUS 3aKOHA KOHCTUTYLIMOHHBIM, TPETHI — MPU3HAHUS 3aKOHA KOHCTUTYLIHUOHHBIM C
ONPEIEICHHON KOHKPETH3ALUEN €r0 IPAaBOBOTO COJIEPKAHHUS.

B coorBerctBun ¢ CemelinbiM KogekcoMm npu OCyKJI€HUU OIHOTO U3 CYIPYTOB K
JIMIIEHUIO CBOOOBI Ha CPOK CBBIIIE TPEX JIET pacTOpKEHHE Opaka MPOU3BOAUIIOCH I10
3asIBJICHUIO CYIIPYra B COOTBETCTBYIOILEM OpraHe UCIOJHUTEIbHON BIIACTH.

CornacHo MHEHHUIO 3apocoiaTelsl, JaHHOE MOJIOKEHHE HE OTBEYAJIO MPUHLIUIIAM
paBHONPABUS, KPUTEPUSIM MPaBa U CIPABEMIMBOCTH, IPEIBSABISIEMbIM K HOPMAaTUBHO-
IIPaBOBOMY aKTYy.

PaccmotrpeB nanHoe nosoxenue 3akoHa, [Inenym Koncturyunonnoro Cyna, ot-
Metui1 B cBoeM I[locranosnenuu ot 9 urons 2013-ro roga, 4to 100pOBOIBHOCTH Opa-
Ka, CB000JIa BBIPAXKEHUSI BOJM JIMI[ BCTYyHAIOIKUX B Opak, HEOOXOAUMOCTb yKperie-
HUSl CEMbH, oOecrnieyeHrue OeCpensTCTBEHHOTO OCYIIECTBICHUS MPaB MyXka U KEHbI
Y BO3MOXKHOCTb OTCTAaMBaHUA JIAHHBIX MPaB B CYJI€, PABHONPABHUE CYIIPYIOB, PEIICHHE
BHYTPEHHUX BOIPOCOB CEMbU MO 0OOIOAHOMY COIVIAIICHHIO, 3allUTa IIpaB U UHTEpe-
COB HECOBEPUIEHHOJIETHUX JETEH U MpOYHre MPHUHIIMUIIBI, OXBAThIBAIOT BCE 3TaIlbl Opa-
Ka (a UMEHHO: BCTyIUICHUE B Opak, ceMeWHbIe OTHOULICHUSI U PacCTOp)KEHUE Opaka).
Pacropixenne Opaka B COOTBETCTBYIOIIEM OpPraHe UCIOJHUTEIbHOU BIACTH SIBIISETCS
yOPOUIEHHOW (OpMOil pacTopxeHust Opaka, U JOIYCKAEeTCsl PU OTCYTCTBHM CIIOPOB
mexay cynpyramu. [lnenym Koncrtutyunonnoro Cyna cuen, 4To pacTopkeHHe Opaka
B COOTBETCTBYIOILIEM OPIraHE MCIOJIHUTEIBHOW BJIACTU B CIIy4ae OCYKIECHHS OJHOTO
U3 YYACTHUKOB CEMEWHBIX OTHOILIEHUW 3a COBEPIICHHE MPECTYIUICHHUS K JIMLIEHUIO
CBOOOIBI Ha CPOK CBBILIE TPEX JIET HA OCHOBAHUU 3aSIBICHUS APYTOMl CTOPOHBI MOXKET
IIPUBECTHU K HapyweHnto npuHuunoB Konctutynuu u Cemeitnoro Kogekca, tak kak
JIMIAET OJHY U3 CTOPOH BO3MOKHOCTH 3alUThI Opaka B Cy/l€ W MOCIEIHENH BO3MOXK-
HOCTH COXPAaHEHHsI CEMbH, a TAKK€ MOXKET MPUBECTU K MOMPAHUIO0 UHTEPECOB HECO-
BEPUICHHOJIETHUX JIETEM.

PykoBOACTBYsICb KOHCTUTYLUMOHHBIMM HpHHIMNAMU, [lneHyM mnpu3Hain crarbio
17.2.3 Cemeitnoro Konekca A3zepbaiimkanckoit PecriyOnuku yTpaTtuBILIen Cruiy

Hanee, xoten Obl MpUBJIEYb Balle BHUMAHUE K MOCTAHOBJICHUIO OT 20 OKTAOps
2011 roga. YnoaHoMo4YeHHbIN 1O mpaBam yenoBeka (OMOyacMaH) mpoCcuil B 3ampoce
npoBepuTh Ha cooTBeTcTBUE KoHcTnTynnu crarero 1193 I'paxnanckoro Konekca, co-
IJJAaCHO KOTOPOM JETH, POAMTENN U CyNpyTr 3aBellaress, HE3aBUCUMO OT COAEPKaHUS
3aBEIIaHMs], UMEIOT 00s3aTeNbHYI0 00 B Hacienctse. [lo MHEHUIO 3ampoconaTess
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3TO HEOOOCHOBAaHHO OTPAaHUYMBAET MPABO COOCTBEHHOCTH M MPOTUBOPEUUT MOHSATUIO
3aBELIAHUS.

IInenym Konctutynmonnoro Cyna B CBSI3M C BONPOCOM, IOAHATHIM B 3ampoce,
OTMETHJI YTO, IPABO COOCTBEHHOCTH CUUTAETCSI OAHOW U3 OCHOB JIEMOKPAaTUYECKOTO
oO11ecTBa, MPaBOBOIO rOCY/IapcTBa, OTPAKAIOIIET0 B ceOe OOUIEIPHUHSTHIE BBICIINE
yesioBeyeckre HeHHOoCTU. OJIHaKo, MpaBoO COOCTBEHHOCTH TAK K€ KaK U MHOTME KOH-
CTUTYLIMOHHBIE MPaBa JUYHOCTH B OMPEACIICHHBIX CIydasX MOXKET ObITh OTPAHUYEHO.

IIpenycmotpennsiii yacteio 11 crarsu 13 KoHcTuTynnm 3anper Ha uCIonb30BaHKE
cOOCTBEHHOCTH IIPOTHUB MPaB U CBOOO]] YEIOBEKA U IPakIaHUHA, HHTEPECOB 00LIECTBA
Y FOCY/1apCTBa, TOCTOMHCTBA JUYHOCTH MOKET ObITh PACLIEHEH KaK OJIHO U3 OCHOBHBIX
OrpaHUYEHMI, HajlaraéMblX Ha COOCTBEHHOCTb. TakuM 00pa3oM, NpHHAJIEXKAIIEEe
JIMILY TPaBO COOCTBEHHOCTU MOKET ObITh YACTUUHO OFPAHMYEHO C LIEJIBbIO HE JOMyIe-
HUS HAPYIIEHUSI KOHCTUTYLMOHHBIX MPAB APYTUX JIULI.

B cBoro ouepenp, KoHcTuTyMsl rapaHTupyeT paBo HacledO0BaHUs. B mmpokom
NIOHUMAaHMM 3Ta cTaThsl KOHCTUTYLIMM, HApaBHE C MPABOM 3aBELIAHUS OJHOBPEMEHHO
CO3JaeT ¥ TapaHTUX Ha IIPABO MOJIyYEHHUs HACIIEICTBA.

EcTecTBeHHO, YTO MpU >KU3HU COOCTBEHHUK O00JaJaeT MPABOM PACIOPSHKEHMS,
OpUHAAIEKAIIMM €My UMYyLIECTBOM. BmecTe ¢ TeM, COOCTBEHHUK B ONpPEEICHHOM
CTENIEHU HECET OTBETCTBEHHOCTh MEPe AETbMH, a TAKXKE APYrMMHU OJU3KUMU YJieHa-
MU ceMbu. CeMelHbIe OTHOIIECHUS 3aIUIIAIOTCS OT HEOOJyMAHHOIO PELIEHUs OJJHO-
IO 4JIEHAa CEMbH, B KOTOPOM HE YUYUTBIBAIOTCS MHTEPECHI IPYTUX €€ WICHOB. Kaxkapii
IPU KU3HU MOXKET MPUOOPECTH UMYIIECTBO, MOJI30BATHCS U PACHIOPSIKATHCS UM 10
cBoeMy ycMoTpeHuto. OJIHaKo, MpaBO COOCTBEHHOCTH JMIA HaJ 3TUM UMYIIECTBOM
IpeKpallaeTcs nocjie ero CMepTH, U OH HE YYacTBYET B BHUJI€ CyObEKTa B MPABOBBIX
OTHOLLICHHUSIX.

[IpaBo 00s3aTeNILHOM K€ O UTPAET POJIb COLUATBHON rapaHTUX B OTHOILIEHHUH
ONPEJEICHHON KaTeropuu OJIM3KUX YMEPILETo JIHIIA.

VIMEHHO € TOUKHM 3pEHMS IPUHLHUIIA COUUAIBHON CIIPABEMIMBOCTH, KOTOPBIN SIBIIS-
€TCA COCTAaBHOM 4YaCThIO MpaBoBOM cucremsbl, Koncturynnonnsi Cyn npu3Hai cra-
Th10 1193 I'paxknanckoro Konekca Azepbaiipxanckoit PecryOnnku cOOTBETCTBYOIEH
Koncturyunu AzepOaiimxanckoin PeciyOnuku.

Eme ogauM mpumMepom MoxeT nociykuth [locranoBinenne KOHCTUTYIIMOHHOTO
Cyna AzepOaiimxana ot 1 nexkadps 2010-ro roga. ComnacHo cratee 8.1 3akona «O
TPYZIOBBIX IEHCUSAX» KEHIIMHBI, POJIMBILINE NATh U 00Jiee 1eTel U BOCIIUTABIINE UX JI0
BOCBMUJIETHETO BO3pacTa M UMeroure He MeHee 10 JeT cTpaxoBoro craka UMEroT Ipa-
BO Ha TPYAOBYIO IIEHCHIO M0 BO3PACTy C YMEHBIIEHUEM Ha | Toj 3a Kaxa0ro peOeHKa.

ABTOp 3ampoca CYell, 4TO IMOJIOKEHNE «POIMBIIME AETEW U BOCIUTABLIME UX JI0
BOCBMUJIETHETO BO3PACTa» CTAHOBUTCS MPUYUHOW NUCKPUMHHALMU U HEPACIIPOCTpa-
HEHUsl YCTAaHOBJIEHHBIX 3aKOHOM JIbIOT B cpepe mpaBa COLUMAIbHOMN 3alMThl HA KEH-
LIMH HEKOTOPBIX Kareropui. Tak, yKa3aHHbIE JIBIOTHI HE PACIPOCTPAHSIOTCS HA MaTe-
pel, yChIHOBUBILHKX IISITh U 00JIee I€Tel U BOCIIUTABIINE UX 10 BOCBMHU JIET UM MaYeX,
BOCIIMTABIINX JAETEN JO BOCBMH JIET.
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[Tnenym KonctutyuuonHoro Cyna oTMETHI, YTO 3aKOHO/AATENIb CBOOOJIEH B pery-
JMPOBAHUU OOIIMX OCHOB U IMOPSAKOB HA3HAUYEHHUS BUIOB MEHCUM, UX BBIYUCICHUS,
Ha3HauyeHMs U nosrydeHus. OHAaKo, BO BCEX CIydasX TAKOE PEryIupOBaHUE JOJKHO
MCXOJIUTh U3 IIPaBa Ha PABEHCTBO, a TAKXKE MPUHLUIIA CIIPABEIJIMBOCTHU (paBHbIE OTHO-
IIEHUS K paBHBIM HHTEpecaM). B AeiicTByIO1IEM B JaHHOM 00J1aCTH 3aKOHOATENIbCTBE
Hapsy C ypaBHUBAHUEM MPABOBOIO CTATYCA YCHIHOBIICHHBIX M POJHBIX JETEN, YCHIHO-
BUTEJIEH U POJHBIX PONUTENIEH, YCHIHOBIEHUE BBICTYIIAET, KaK MPaBOBOM (DAKT, C BbI-
TEKAIOIUMHU ONIPEIEIICHHBIMU ITPABOBBIMM MOCIEACTBUAMU. TaK, yCHIHOBIEHHBIE 1E€TH
Y YCHIHOBUTEJIM IPUPABHUBAIOTCA B JINYHBIX HEMMYILIECTBEHHBIX U UMYIIECTBEHHBIX
npaBax U 003aHHOCTSX K POACTBEHHUKAM I10 MPOUCXOKIECHUIO.

ComacHo ykazaHHoMY, [Inenym Konctutynmonnoro Cyna npuiiesn K BBIBOAY, YTO
C TOYKH 3pEHUS PUHLIMIIA IPABOBOIO PaBEHCTBA 3(P(HEKTUBHOE OCYILECTBIICHUE TPaBa
Ha MEHCUIO KEHIIWH, YCHIHOBUBLIMX MATh U O0Jiee JeTel, ONEKYHOB BbIPACTUBLIMX
ATk U Oonee aeteil B 3akoHe «O TpydOBBIX MEHCUAX», TpeOyeT 0e30TiIarareabHOro
PABHOTO PEryJIupOBaHus MPaBa MOJYyYEHUS TIEHCUU Ha JIBTOTHBIX YCIOBUAX

Crarps 8.1 3akona AsepOaiixanckoil PeciiyOnuku «O TpyaoBBIX NEHCUAX» ObLIA
npu3HaHa cooTBeTCTBYIOMIEH cTtathe Koncturynuu AzepOaiikanckon PecryOnmuku.
Opnnaxo Ilnenym Koncrurynmonnoro Cyna pexomenoBan [lapnamenty PecryOnuku
C YYETOM ITPABOBBIX IMO3ULUI, OTPAXKEHHBIX B [l0CTaHOBIIEHNH, TPUHATH COOTBETCTBY-
IOIIKE MONPABKU B 3aKOH «O TPYHOBBIX MEHCUAX).

[TonBoast uTor XoTenock Obl MOAYEPKHYTh, YTO CBOEH J€ATEeIbHOCTRI0O KOHCTHUTY-
uuoHHbIN Cyn popmupyet HOBYIO Guiiocoduio mpaBa, HOBOE MOHUMAaHUE MTPUHIIUIIOB
IIPaBOBOM ONPEIEIIEHHOCTH, CIIPABENINBOCTH U paBeHCTBA. [ [puHAThIe KoHCTUTYIMOH-
HbIM CyJIOM 3a rofibl €ro AesTeIbHOCTH PEIIEHUS MOTYYUIN LIUPOKHUI 00111€CTBEHHBIH
pe3oHaHc B pecnyonuke. Kaxxjoe nocTaHOBIEHHE — 3TO BKJIAJ] B YKPEIUICHUE peXUMa
KOHCTUTYIITMOHHOM 3aKOHHOCTH, Pa3BUTHUS U COBEPIIECHCTBOBAHUH IPABOTBOPYECKOTO
npolecca B COOTBETCTBHH € (pyHAaMEHTaIbHBIMU MpUHLKUIIaMU OCHOBHOIO 3aKOHA.
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Nurak Marpraneet
President of the Constitutional Court of the Kingdom of Thailand

“The Place and the Importance of the Constitutional Control Body in
Effective Functioning of Checks and Balances System between
the Branches of State Power”

President of the Constitutional Chamber
of the Supreme Court of the Kyrgyz Republic,

Distinguished Participants,
Ladies and Gentlemen.

On behalf of the Constitutional Court of the Kingdom of Thailand, I would like to
express our sincere appreciation to the Constitutional Chamber of the Supreme Court of
the Kyrgyz Republic for inviting our Court to take part in this International Conference.

My delegation and I have a great opportunity to exchange opinions on constitutional
law, along with spend admiring beautiful scenery of the Issyk-Kul Lake and visit to
Kyrgyz Republic which is a country covered with stunning mountains and gorgeous
natural rivers as well known as the Jewel of Central Asia.

Distinguished Participants,

First, may I start by talking about the conference’s theme “The Place and the
Importance of the Constitutional Control Body in Effective Functioning of Checks and
Balances System between the Branches of State Power.” I will particularly mention
the 2007 Constitution of the Kingdom of Thailand (B.E. 2550). Even though the 2007
Constitution was abolished, Article 45 of the 2014 Interim Constitution (B.E. 2557)
provided the power to the Constitutional Court to review and adjudicate whether or not
a law is contrary to or inconsistent with this Constitution. In addition, the draft of new
constitution retains the fundamental constitutional principle as well as Thailand will
hold a referendum on its new draft constitution on August 7, 2016.

My presentation today is about the roles of the Constitutional Court of Thailand
on checks and balances system according to the 2007 Constitution. It provided for the
Constitutional Court to have powers and duties in adjudicating and ruling constitutional
case as follows,

The first function is constitutional reviews of bills and draft rules of procedures for
the legislature prior to promulgation so as to ensure that they are not inconsistent with or
contrary to the Constitution which consists of the authorities on constitutional reviews
of Organic bills, bills, draft rules of procedure for the legislature so as to prevent any
contrariness or inconsistencies with the Constitution.
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The second function is constitutionality review of provisions of promulgated
laws. With this function, there are several channels for filing applications with the
Constitutional Court for review such as to rule whether a provision of law which is to
be applied by the court to a case is contrary to or inconsistent with the Constitution,
and to consider applications of persons whose rights and liberties have been violated in
order to pass a ruling on whether or not a provision of law is contrary to or inconsistent
with the Constitution.

The third function, it can rule on disputes of conflicts pertaining to the powers and
duties of two or more organs of state, namely the National Assembly, the Council of
Ministers or other non-judicial constitutional organs.

The fourth function is to rule on the resolutions or regulations of political parties,
to consider appeals of members of the House of Representatives and to rule on
cases concerning persons or political parties exercising political rights and liberties
unconstitutionally.

The fifth function is in ruling on the membership or qualifications of a member of
the National Assembly, Minister and Election Commissioner.

The sixth function is in ruling on whether a treaty requires prior approval of the
National Assembly.

The last function is the powers and duties stipulated by the Organic Act on Political
Parties 2007 regarding acceptance or rejection of the registration of a political party

- Including to ruling on the termination of political party status, ruling on the
dissolution of a political party and ruling on the revocation of election rights of a
political party leader and political party executive

As all above mentioned, I would like to sum up by talking about Section 4 of the
2014 Interim Constitution (B.E. 2557) as stated that subject to the provisions of this
Constitution, human dignity, rights, liberties and equality previously enjoyed by the
Thai people with the protection under Thailand’s administrative conventions of the
democratic regime of government with the King as Head of State and Thailand’s existing
international obligations shall be protected under this Constitution. Additionally, the
draft of new constitution will be put to referendum in the early August, it also stipulates
the powers and duties of the Constitutional Court as the previous constitution which
provided the constitutional court to perform constitutional review and play an important
role in checks and balances system between all State authorities. Just as in the past, the
Constitutional Court performs remarkably well to protect rights and liberties of people
from interference by the state authorities.

Distinguished Participants,

I would like to confirm that the Constitutional Court of Thailand serves as a
judicial body which performs the significant function of constitutional review in order
to prevent violation of rights by the state. As well as other democratic countries concern
over the protection of the people’s rights and liberties by establishing the channel and
procedure of constitutional control. That is the important role to promote constitutional
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democracy under the rule of law which the Constitutional Court of the Kingdom of
Thailand adheres and recognizes its roles in the protection of the Constitution and the
fundamental rights of the people.

In the end, I really appreciate having had this opportunity to share my ideas with all
of you, thank you.
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Aaauc JlJaBuHBII
IIpencenareas Koncruryuuonnoro Cyna Jlarsuiickoii Pecniy0imkn

«MecTO U 3HAUUMOCTD opraHa KOHCTUTYIIUOHHOI'0O KOHTPOJIA B
3(1)(l)eKTI/IBHOM (l)yHKIII/IOHI/IPOBaHI/II/I CUCTEMBI CACPKEK U MPOTUBOBECOB
MEKAY BETBSIMU I‘O(!yI[apCTBeHHOﬁ BJIaCTH»

BoicokoyBazkaemblii rocnoauH npejacenareab KoHCTUTYIIHOHHON MajaThl!
YBakaemble cyabu!
JlamMbl 1 rocnoaa!

[1] Tema xoH(pepeHn — EMKas, 1 OHa BCET/IA aKTyajbHa.

Pemmasi, 0 uem roBopuTh, 4TOOBI KaKk MOKHO () (DEKTUBHEE UCIIOH30BATh OTBEICH-
HO€ MHE BpeMs, S PyKOBOJICTBOBAJICS UIECEH CKAa3aHHOW yBa)Ka€MbIM IPEACEIaTEIeM
KonctuTynimonHou nanarel. B KOHIIE MPONIIOTo rofa B X0A€ OJTHOTO U3 CBOUX BBICTY-
IUIEHUH Mpeacenarens ykasai, 9ro nocie npuasatusa B 2010 rogy Konctutynuu Keip-
T'BI3CTAH YYUTCS KUTh' B YCIOBHSX 3HAYUTEILHO yCHIUBINEHcs poiu [TapmamenTa. U,
HECMOTPS Ha TO, YTO MPUHLHMI PA3AECIEHUS BIACTEW U CUCTEMA CAEPKEK U MPOTUBO-
BECOB PETyJIMPOBaHBI HA KOHCTUTYIIMOHHOM YPOBHE? , BAKHO TIOHATH U ACIIEKTHI MPH-
MEHEHHUsI ATOro npuHumma. [lostomy oneit JlarBuiickoro KOHCTUTYIIHOHHOTO Cy/1a 1Mo
OLIEHKE JIESITEIbHOCTU 3aKOHOJIATEII B pAMKAX ITPUHIIUIIA PA3/ICIICHUS BIACTEN HA MOE
YCMOTPEHUHU MOXKET OKA3aThCSl BAM IOJIE3EH.

JlarBuiickuii Konctutynnonnoi Cyn — 3 dexTuBHBIN MeXaHU3M KOHTPOJIS 3a pas-
JEJICHUEM BJIACTEU

[2] Bo-nepBeIX, U3 caMOro NPUHLKIIA pa3/IeJIeHUs BIacTel KaK OJHOTO U3 INIABHBIX
IIPUHLIATIOB IEMOKPAaTUYE€CKOr0 rOCyAapCTBa BBHITEKAET KOHTPOJIb HAJ 3aKOHOJIATENb-
HOW M UCTIOJHUTEIHHON BIACTSIMU CO CTOPOHBI Cy/ieOHON BiacTu. Hu oqHa mpaBoBas
HOpMa U HU OJTHO ICMCTBHE KaKON-JINOO U3 MPOYHNX BETBEH BIIACTH, €CIIM OHHU 33/1€BAIOT

[To3BOIBTE OCTAHOBUTDHCS HA HEKOTOPBIX IIPUMeEPaX KOPEHHBIX IIPe0Opa3oBaHmil B CTpaHe, KOTOPbIE
npoucxopar B Keipreisckoir Pecniybnuke mocie NMpuHATHA Ha BCeHAapopHOM pedepeHayme 27
nions 2010 ropa HOBOII pemakuyy Koncturynuu Keipreisckoit Peciy6mmky. BakHbIM MOMEHTOM
B HOBOM KOHCTUTYLMM MOXHO CYMTaTb YCWJIEHME PONM TAaplAaMeHTa B TOCYJAapCTBEHHOM
ynpasneaun. [10aToMy 1 BIacTh, U 00IECTBO, YIaTCs KUTh B YC/IOBYSAX HOBOJW IOIUTIYECKON
CUCTEMBI C YCMIMBLIENICA POJIBIO ITap/IaMeHTa.

Ecnmu mpoananusupoBaTh NpeabIAyLIyIo GOpMY IIpaB/IeHN B HALIel CTpaHe C HbIHE [elICTBYIOLIel,
MOYXHO BBIIE/IUTb HEKOTOpble MOMEHTHL. Ecmm, mpu mpepbigyieit ¢popMe IpaB/IeHNs CUCTeMa
CHOep>keK U IPOTMBOBECOB ObITa MeHee YeTKO PerTaMeHTMPOBAHA, He TOBOPS Y)Ke O paBHBIX
YCIOBMAX, TO B HbIHENIHeNl (opMe IpaB/ieHMs, BCeM CTOpOHaM Ha ypoBHe KoHcTuTymum
MIpeIOCTaB/IEHBl PABHBIE YC/IOBUA /1A y4acTUA B MOMUTUYECKUX ITpoIieccax
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MHTEPEChl KaKoro-JIMOO0 JIMIA, HE MOTYT OCTaThCsl BHE KOHTPOJIS Cy[AeOHOW BIACTH.’
Cynebnas BiacThb B 11es1oM 1 KOHCTUTYLIMOHHBIH CyJl KaKk €€ COCTaBHas 4acTh JOJIKHBI
o0ecreunBaTh Kak MOYKHO 00Ji€e MOJIHBIM KOHTPOJIb 32 00EMMHU OCTaJIbHBIMU BETBIMHU
BIacTH?;

Bo-BropbiXx, KOHCTUTYIITMOHHBIN CyH, OLIEHHBAs COOTBETCTBHUE 3aKOHOB ITOJIOXKE-
HusM KoHCTUTYyLMH, peann3yeT NpHHIMI BEPXOBEHCTBA KOHCTUTYILIMH, 00€CIIeunBast
TakUM 00pa3oM KOHCTUTYIIMOHHYIO crpaBeyiuBocTs. Hu Koncturymus, au 3akoH o
Koncrurynmonnom cyne He natoT KOHCTUTYIIMOHHOMY CyAy ITpaBa OTKa3aTbCsl OT IPO-
BEIICHHSI OIICHKU® COOTBETCTBHS KAaKOrO-THOO 3aKOHA WM JPYTOil MPaBOBOW HOPMBI
noJIoKeHUsAM KOHCTHUTynuu, a TakKe HUKOMY HE JAeT IpaBa 3alpelarb Cyqay OcCy-
IIECTBIISITH CBOKO (DYHKITHEIO MITM OTPAHHYUBATH CYJl B OCYIIECTBICHUH €r0 (PYHKITUH®.

Kak JlarBuiickuii KC koHTpoaupyeT cBOOOAY AEHCTBUI 3aKOHOIATEIS

[3] He TonmbKo 115 CyIIECTBOBAHHSI PABOBOTO TOCYAapCTBa’, HO U st AP PEKTHB-
HOW JI€ATEIbHOCTU IOCyJapCcTBa U Pa3BUTHS MPABOBOM CHUCTEMBI BaXKHO 00ECIEUUTH
coOIOIEHNE 3aKOHO/IATENIEM TPaHHULl CBOE CBOOOIBI IEUCTBUI. 371€Ch HE3AMEHUMYIO
pouib urpaet KC, Tak Kak €TMHCTBEHHO OH HAJIEJICH 3TOM AKCKIIO3UBHOW KOMIIETEHIIH-
€l — KOHTPOJIUPOBATh JEATEIbHOCTh 3aKkoHOAaTeNs1. CylecTByeT MHEHUE, YTO OJHOM
U3 0COOBIX BO3MOXHOCTEW BIHSHHS CyJa SIBISIETCS UMEHHO €r0 BO3MOXXHOCTh yCTa-
HOBHTb I'PAaHULIBI CBOOOABI AeHicTBUI 3akoHOAaTeNst. BooOmie nx oOyciosnuBaeT Kon-
ctutyuus, Ho KC, uareprpetupyss KOHCTUTYIMIO, YTOUHSET UX B Ka)/JIOM KOHKpPET-
HOM cirydae®. DTO OUH U3 MEXaHH3MOB, TIOCPEICTBOM KOTOPBIX CyJ WIH HAMPSIMYIO

Pemenne Koncturyunonnoro cyga ot 19 miona1999 ropa mo memry Ne 04-03 (99), mysxr 1

Pemenne Koncturymonnoro cyna ot 22 ¢espana 2002 roga mo ey Ne 2001-06-03, myHkT 1.2
9aCTy BBIBOJIOB

Cy/bl He MOTYT OTKa3aThCsl paspeliaTh BOIPOCHI, KOTOPbIe ITOIUTUKAM IIPOCTO MOYXHO He PeIlaThb.
Ecnu Bompoc noman B cyj, 3TOT BOIIpoc Heobxoaumo paspemmntsb. Heobxopmumo HaiiTu Hanbornee
HnopxopAmuii crnoco6 (a mox Hambosee MOAXOMAIIMM CIIOCOOOM IOfipasyMeBaeTcsi He TONbKO
cofiep)kaHye KOHKPETHOTO ITOCTAHOBJIEHWs, HO M VCIIOJIb30BaHME KOMIIETEHIMU ¥ CBOOOJBI
IeICTBUI Cyza).

Pemenne Koncturynuonsoro cyza or 8 susaps 2010 roga o gemy Ne 2009-11-01,

KOHCTHUTYIVIOHHDIIT CyJI, HAIIPYMep, YKa3bIBaeT, YTO «CBOOO/A /IEMICTBIII 3aKOHOATEIA, B TOM 4UCTIe
IpY OIPYHATUN pelleHnit 06 o6beMe TIOTHOMOYMIT APYTUX KOHCTUTYIMIOHHBIX OPTaHOB, He ABJIACTCA
abCOMIOTHOI, HECMOTPA Ha TO, YTO OHA OCHOBAaHA HAa IIOMTUKO-TIPAaBOBBIX COOOpaKeHMAX. |...]
3aKOHOJJaTe/Ib He MOYKET OTIPE/IeTNTh IOTHOMOYMA KOHCTUTYIIMOHHBIX OPTaHOB ITPOM3BO/IbHO. VIMeeTcs
B BUAY, YTO 3aKOHOJATENb 0043aH He TONbKO HAaJe/IUTh KOHCTUTYIVIOHHbIE OPTaHbI IIOTHOMOYMAMIA,
HeoOXO[VIMBIMM IS OCYIIECTBIeHNA MX (PYHKIINIA, HO U BBIIOTHATD CBOIO 00A3aHHOCTD IO 3allUTe,
COOMIONEHNIO 11 00eCIIeYeHNI0 OCHOBHBIX IIPAB JIAIL».

Pemenne Koncrurynuonnoro cyza or 14 mapra 2011 roga no gemy Ne 2010-51-01, . 11.3
KoHCTUTYIMOHHBI Cy[ HaXke YKasbIBal HamIpsAMylo: «[..] cBoOoma [eitlcTBMII 3aKOHOJATENA B
PeryIMpoBaHNM KOHKPETHOTO BOIPOCa MOXeT OBITh Oojlee MIMPOKON WM MeHee MIMPOKOIL, U
KoHcTuTyInmMoHHOMY Cyly HEOOXO[MIMO OLI€HMBATh, COOTBETCTBYET /11 00beM CBOOO/IBI IeiICTBMII,
KOTOPBIM BOCIIOIb30BanIach CasiiMa, ToMy, 4To ycTaHoBIeH B Koncturyrum». Takum o6pasom, cyx
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W3MEHSIET COLMAJIbHBIN, SKOHOMUYECKUI U MOJUTUYECKUI MOPSAIOK, WM 3aCTABIISET
3aKOHOATEIISI ITO CAEIATh .

3akoHogaTeNbL 001a1aeT ¢cBOOOION JEHCTBHI B OTHOIICHUU KAaK MOJHUTHYCCKUX,
TaKk U couuanbHbIX npaB'’’. OHa BBITEKAET M3 €r0 JEMOKPATUYCCKOH JISTUTUMHOCTH.
MHmuorue crarby KOHCTUTYLIMU J17151 3aKOHOAATENS! OTKPBITHI U 1aK€ HATIPSAMYIO TIPETyC-
MaTpPHUBAIOT MTOJIHOMOYHE 110 PACKPBITHIO CBOETO CofiepkaHus. B cBoto ouepenb, cTaTbs
116 ' Konctutynuu, KoTopasi yKa3bIBaeT, B KAKUX CIIydasx MpaBa JIUIa MOTYT OrpaHH-
YUBAThCS, B U3BECTHOM CTENEHU ONpeIEsieT CBOOOAY AEHCTBUI 3aKOHOIATENS.

[4] HecMoTpst Ha TO, 4TO KOHCTUTYLIMOHHBIH Cy/1 YK€ OLIEHUBaJ CBOOOY AeHCTBUI
3aKOHOJATEeNsl B pa3indHbIX cepax (Hampumep, B cepax MOIUTUKUA HaAKa3aHHA'2,

MIPOBOJMUT OLIEHKY Ha IPEJMET COOTBETCTBMA IONOXKEHMAM KOHCTUTYyIMNM, a He yCTaHAB/IMBAET
yTO-116OO0 Cam.
Pemenne Koncturynmnonsoro cyga ot 22 utona 2010 roga mo gemry Ne 2009-111-01, . 25

? Michael McHugh (Maiikn Makxbio - cyzbsa Bepxosaoro cyma ABctpamuu ¢ 1989 mo 2005 rog). The
Strength of the Weakest Arm. Keynote address, Australian Bar Association Conference, Florence,
2 July, 2004 [Cwa cnaberimeit BetBu. OcHOBHOe BbIcTyIUleHMe. KoHpepeHnms ABcTpanmitckoi
Konnernn agsoxaros, ®nopennus, 2 utona 2004 ropal:

“Thus, the judiciary has two important strengths in a pluralistic democratic society. First, the ca-
pacity to alter the common law to reflect contemporary values and assumptions. Second, the ca-
pacity to enforce constitutional rights and to determine the boundaries of legislative power in
systems governed by written constitutions. In these cases, the decisions of the judiciary either di-
rectly change or, where the legislature has power to act, frequently cause the legislature to change
the social, economic and political fabric of the nation” [«Takum o6pasom, cynebHass BIacTb B
IUTIOPAIMICTCKOM  JIEMOKPATIYeCcKOM oOfIiecTBe o6majjlaeT ABYMS BUAMIU CHUIbL. Bo-IepBBIX,
3TO CIIOCOOHOCTh MI3MEHATH OO0llee MPaBO C IebI0 BHEAPEHMs COBPEMEHHBIX IIEHHOCTEN U
HpefIOoChUIOK. BO-BTOPBIX — CTOCOOHOCTD 06ecIeunBaTh peannsanyio KOHCTUTYIMOHHBIX IIpaB
VI OIpeNeNATb I'PaHUIBI CBOOONDBI HEVICTBUIT 3aKOHONATEIbHON B/IACTY B CUCTEMAX, KOTOpBIE
PYKOBOZACTBYIOTCS 3apUKCHPOBAHHBIMY B IMCbMEHHOI (popMe KOHCTUTYLUAMU. B aTux cmyyasx
pelieHys CyfeOHOI BlIacTy MO0 HAIPAMYI0 M3MEHSAIOT, M160, KOrjja 3aKOHOJAaTe/IbHbII OpraH
YIIOTHOMOYEH IeJICTBOBATh, YaCTO 3aCTAB/IAIT 3aKOHOJATE/NbHBIN OPraH MU3MEHUTD COLMATIBbHYIO,

9KOHOMMYECKYIO U TOTUTUYECKYIO CTPYKTYPY TOCYapCTBar. |

10 Toit wnm MHOI CBOOOMOI TEICTBUIT 3aKOHOAATENb 0OMafaeT B 1r000M mpase. [laxke B OTHOLIEHUN

IpaB, KOTOpble HENMb3d OIPaHMYVBATh, 3aKOHOAATETb IPUHUMAET pelleHVe 06 MX CIIOBECHON

dbopmynmpoBke. HaspiBaTh HaM Takoil Caydail CBOOOJOVl JIeICTBMII WM HET — BOIPOC
TEOPETUIECKOTO BHIOOPA.
" Cratps 116:

IIpaBa NMYHOCTH, OIpENeNI€HHbIE CTAaTbsAMU AEBAHOCTO CEbMOI, NEBAHOCTO BOCHMOI, COTOIA,
CTO BTOPOIL, CTO TPeThell, CTO IIeCTO M CTO BOCbMOiT KOHCTUTYLMM, MOTYT OBITh OrpaHNYeHbI
B IIPElYyCMOTPEHHBIX 3aKOHOM CIy4asAxX [Ig 3allUTbl IIpaB APYTUX JIOfEN, JeMOKPATUYeCKOTO
YCTpPOJICTBa TOCYHApCTBa, 0e30macHOCTU oO0IIecTBa, 61arococTosHMs M HpaBCTBeHHoCTH. Ha
OCHOBaHMM) YIIOMSHYTBIX B HACTOSAIIEN CTaTbe YCIOBUII MOXXET OBITb OTPaHMYEHO TAKXKe I
pacrIpocTpaHeHe PeTUINO3HbBIX YOXK/JeHUIL.

12 Pemenne KoHCTUTYIIMOHHOTO cyAa oT 6 ssHBaps 2011 roza o mpekpaleHny CygoIpon3BOCTBA 10
memy Ne 2010-31-01, 1. 5
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IIPaBOBOTO PEryIMPOBAHMS TPaXKIAHCTBA'?, peryaupoBanus cyaeOHoro nporecca't, pa-
TUPUIIMPOBAHUS MEXKTYHAPOIHBIX JOTOBOPOB'”, 00pa3oBaHus'®, KU3HU CeMbH'’, 3/10-
poBbs'® u npyrux cdepax, B CBSI3U C 3aKOHOJIATCIILHON TEXHUKOW'’) M B pa3IMIHBIX
YCIOBUSIX (HApumep, B MEPUOJ] SKOHOMUYECKOTO Kpu3uca*’), COOCTBEHHO JHOKTPUHY
cBOOO/IBI IEHCTBUI 3aKOHOMATEINS OH Pa3BUBAN B TPEX HAIMPABICHUSX — B OTHOIICHUU
COLIMAJIbHBIX TpaB, B c(epe HAJIOTOB U B OTHOIICHUH PEIICHUI B CBSI3U C CyneOHOU
Bi1acThi0. [locKoNbKy 003aHHOCTH TOCyJapCTBa PA3TUYHbBI B KOHTEKCTE KaXI0TO OC-
HOBHOTO TpaBa (OCHOBHBIE MpaBa UMEIOT Pa3HOE CONIEPIKaHUE), pa3INnYaeTCs TaKKe
npeaocTaBisieMasl TOCy/IapCcTBy CBOOO/Ia JIEUCTBUN U, COOTBETCTBEHHO, 00BEM TPaB,
TOJISKANIMIA KOHTPOJIFO CO CTOPOHBI KOHCTUTYIIMOHHOTO cyna.’’ U dem MeHbIe
cB0oOOz0M AeiicTBui KoHCcTUTY1MS HaienseT 3akoHoAaress, TeM crpoxe Koncrurynu-
OHHOMY Cy/ly HE00X0JIMMO KOHTPOJIIMPOBATh UCHOJIb30BaHKE 3TOM cBOOOIbI. 11 Hao0o-
poT: yeM mupe cBoOoia JEHCTBUI 3aKOHOAATENS, TEM MeHblIe KOHCTUTYHMOHHOMY
Cylly HEOOXOIMMO BMEILIMBATHCS B €€ UCIOJb30BaHUE. >

CBo0Ooja AeiicTBUI 3aKOHOJATENS B COLMAIbHBIX MTPaBax

[5] KOHCTUTYUMOHHBIN Cyl HEOJHOKPATHO KOHCTATHPOBAJ, YTO «TOCYIAapCTBO
B cpepe colranbHbIX NMPaB UMEET CPABHUTEIBHO OOJIBIIYIO CBOOOLY NEUCTBUI NpH
BbIOOpPE METOJIOB U MEXaHHU3MOB, MOCPEICTBOM KOTOPBIX MOAJIEKAT peaiu3alii 3TH
npaBan>. OHAKO METOII H MEXaHU3MBbI JIOJDKHBI OBITh COpPa3MEPHBIMH M COOTBET-
CTBOBATH IPUHIIMIIAM [TPABOBOTO U COLUAIIBHO OTBETCTBEHHOIO FOCYIApCTBA.

KoHCTUTYIIMOHHBIN Cyll ONpeieNnil 3TH FPaHullbl (CBOOOIbI ICHUCTBUI), yCTAHOBUB
TPH CYIICCTBEHHBIX TPEOOBAHMS K 3aKOHOIATEII0™,

1 Pemmenne KoncrurymuonHsoro cyna ot 13 mas 2010 ropa mmo genmy Ne 2009-94-01, 1. 16.5

'* Pemenne KoHCTUTYIMOHHOTO cyfa oT 14 mapTa 2006 roza mmo ey Ne 2005-18-01, 1. 16.2
Pemenne KoHcTuTynmonsoro cyza ot 7 okta6psa 2010 roga mo memy Ne 2010-01-01, 1. 17

"> Pemenne KoHCTUTYIMOHHOTO cyfia oT 29 HoA6paA 2007 roga mo gemy Ne 2007-10-0102, 1. 75.3

' Pemenne KoHcTuTynmoHHOro cyza ot 6 masg 2011 roga no gemy Ne 2010-57-03, . 11.2

7" Pemmenne KOHCTUTYIIIOHHOTO Cyfia OT 2 HOs16ps1 2006 rofa mo memny Ne 2006-07-01, 1. 14

'8 Pemenne KoncturynyoHHoro cyza ot 29 gexabpst 2008 roga mo ey Ne 2008-37-03, 1. 12.1.3

! Pemenne KoHctuTynmonsoro cyga ot 19 nrona 2010 roga o memy Ne 2010-02-01, . 9.4.2

20 Pemnenne KoHcTuTymnmoHHoro cyza ot 21 sexabps 2009 roga mmo ey Ne 2009-43-01, 1. 27.2

*! Pemenne KoncturynmonHoro cyma ot 7 oktA6psa 2009 roza mo gemy Ne 2009-05-01, 1. 9
Ha ocymecrtBiasemblit KOHCTUTYLMOHHBIM CyJOM KOHTPOJIb BAMAKT TaK)Ke XapaKTep OCIapu-
BaeMOJI HOPMBIL, ee CBA3b ¢ ApyruMy Hopmamy KoHCTUTYynum n ee MecTo B cucteMe mpasa (2009-
44-01, . 15)

> Pemenne KoHcTuTynmonsnoro cyga ot 8 HOs16ps1 2006 rofa mo meny Ne 2006-04-01, . 15.3

»2009-08-01, . 15

** Hanpumep, perrenne KoHcTuTymmonHoro cyga ot 29 pekabps 2008 roga mo ey Ne 2008-37-03,
m 12.1.3
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Bo-1mepBbIxX, 3aKOHOIATENIh HE MOKET OTKAa3aThCs 00ecreunBarh 3OPEKTUBHYIO pe-
AM3AIMI0 COIMANIBHBIX MTPaB — OHU cofieprkaTcs B KoHCTUTyuu, 1 3aKoHOIaTeINb 10J1-
YKEH UX COOI0OATh U CYUTATHCS C HUMH.

Bo-BTOpHIX, comnanpHbIe MpaBa JOHKHBI 00€CTICUnBaTHLCA 110 KpaiiHel Mepe B MU-
HUMaJLHOM pa3Mepe, HECMOTPS Ha TO, YTO OHH 3aBUCAT OT (PMHAHCOBBIX BO3MOYKHO-
CTEU rocyaapcrna.

B-Tperpux, mpu peanuzanuu COIHMANBHBIX MPaB JOHKHBI COONIONATHCS OOIIHE
MIPABOBBIC MPUHIIUIIBI, (POPMUPYIOIIHE OCHOBY MPABOOTHOIIEHUN MEXKY JIUIIOM H TO-
CyaapcTBOM®,

Takum oOpasomM, cyneOHast BIACTh OICHUBAET (IIPOBEPSICT) CIICTYIONICE:

1) mpuHST U 3aKOHOAATETh MEPBI IO OOECIICYSHHIO JTUIAM BO3MOKHOCTH pPeau-
30BBIBATh MX COITMAJIbHBIC MTPaBa;

2) IPUHATHI U 3TU MEPBI HAJISKAITUM 00pa3oM, TO €CTh, OOECIIeUeHA JIH JINIIAM
BO3MOXKHOCTH PEAJIM30BbIBATh MX OCHOBHBIC MTPaBa Mo KpaiiHe Mepe B MUHUMAJILHOM
pasmepe;

3) coOumroe k! i OOIIHE MPAaBOBBIE IPHHIIUITEIN .

CBoOofa AeiicTBUI 3aKOHOJATENIS B JIeJlaX O Hajorax

[6] KoHCTHTYITMOHHBIN Cy1 OECUUCIEHHOE KOJIMYECTBO pa3 MPU3HABAI, YTO TOCY-
JApCTBO MPU OMPEICICHUH U pealu3alii CBOC HAJIOTOBOW MOJIUTUKUA UMEET IIUPO-
KYIO0 CBOOOJTY JIECTBHIA, TaK KaK B OCHOBHOM ATH BOTIPOCHI SBJISIOTCS BOIIPOCAMU TIO-
JMTUKH | 1ieJiecoodpa3HocTu.”’ B pamkax men, paccMOTpeHHBIX KOHCTHTYIIHOHHBIM
CYZIOM K HACTOSIIIIEMY MOMEHTY, KOHCTaTUPOBAHO, YTO 3Ta MIUPOKasi CBOOOIa IEHCTBUM
OTHOCHUTCS K:

1) mpaBy NpUHUMATH PEIICHUS O HAJIOT000IaracMpIX 00beKTax>®;

2) YCTaHOBJICHUIO MEp BIMSHUSA Ha JCHCTBUS HAJIOTOIIATEIbITHKA;

3) npaBy BeIOMpaTh, KaKME€ CTABKU HAJIOTa HEOOXOAMMO MPETyCMOTPETh U JIJIS Ka-
KHUX KaTeropuit auir’’;

4) HAJIOTOBBIM JILIOTaM (KPUTEPUH, TPYIIIIbI JIUIT).>!

OnHako 3TO ONpeAeICHHO HE NCYEPITBIBAONINN ITePEYCHb HAMPaBICHUN U 00beMa
cBOOOIBI ACHCTBUMN, TOCKOIBKY, KaK Mbl 3HaeM, KOHCTUTYIIMOHHBIN Cy/ BBhICKAa3bIBa-
€TCs MO BOMpPOCaM IpaBa MCKIIOYUTEIBLHO B paMKax Jeji, KOTOpble HaXOIATCS B €ro
IIPOU3BOCTBE. >

> 2006-04-01, . 16
%62009-86-01 1. 9, 2006-10-03, . 16.1
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Pemenue Koncrturyunonsoro cyna ot 6 gexkabps 2010 ropa o gemy Ne 2010-25-01, 1. 10
Pemenne Koncturynuonsoro cyza or 12 mas 2011 ropa no geny Ne 2010-70-01, 1. 9

% Pemenne KoHCTUTYIIOHHOTO cyfia oT 6 gekabps 2010 roga no gemy Ne 2010-25-01, . 10
*  Pemenne KoncTurynuonHoro cyza ot 3 anpens 2008 ropa mo gery Ne 2007-23-01, . 9

" Pemenne KoHcTuTynmoHHOrO cyzia ot 12 mas 2011 roga mo ey Ne 2010-70-01, 1. 9, 10

! Pemenne KoncTuTynmonHoro cyza ot 12 mas 2011 roga no gemy Ne 2010-70-01, 1. 16

2 YIoMsAHYTbIe BOIIPOCHI IO/ K HacTosAmeMy MoMeHTy B KC; kakie BOIIPOCHI IONAZyT B CYJ, B
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OnnoBpeMeHHO n3 npakTuku KC BBITEKAET psAl OrpaHUYEHUM, HAITPUMED:

1) Hanor He 10oJKEH ObITh HECOPa3MEPHBIM U HEOOOCHOBAHHBIM, U OH JIOJIKEH 00e-
CTIEYMBATh PA3yMHOE PAaBHOBECHE MEKIAY MHTEpecaMu oOIIecTBa U MpaBaMHu JIMIA>?;

2) HaJOroBO€ PEryIUPOBAHUE JIOJKHO OBITh 00OCHOBAHO OOBEKTUBHBIMU U paly-
OHAJIBHBIMH COOOPaKECHUSIMU;

3) Haka3aHUs 32 HAPYIIEHHs] HAJIOTOBBIX 3aKOHOB HE MOT'YT ObITh OYEBUHO HECO-
pa3MepHBIMU I1eTH, KOTOPOW 3aKOHOJATEbh 3aMBICIIUII JJOCTUTHYTh C UX TIOMOIIBIO.>

3aKoHOATENb MOXET MOJIb30BaThCS CBOOOAON NEHCTBUI TOJIBKO B TOW Mepe, Ka-
Kasg HeoOXoauma Juisi 00ecreyeHus! BBIIOJIHEHHSI HAJIOrOIJIaTeNIbIIUKOM €ro oOsi3aH-
HOCTEH, TO €CTh, 3aKOHOJATENIb HE MOXKET CO3/1aBaTh NPEANOCHUIKU IS YHIEMIICHUS
KOHCTHTYIIMOHHBIX MIPAB HAJIOTOILIATEIbIUKA.

CBoOopa neicTBUiA 3aKOHOIATENSl B OTHOIICHUSIX C CY1I€OHOM BIIaCThIO

[7] B cBoto ouepenn, 00beM cBOOOABI ACUCTBUM 3aKOHOAATEIISI IPU MPUHSITUU pe-
IIEHUI B CBSA3M C Cy/1Ie0HOM BIACThIO HauOOJee TOYHO ObLT KOHCTaTUPOBAH B TaK Ha-
3bIBAEMBIX JI€JIaX O 3apIliaTax Cylel, B KOTOPBIX 3aKOHO/AATEIh HEOOOCHOBAHHO U He-
CYPa3HO TBITAJICS BMECTHTh BO3HATPAXKICHUE CYIAbH B C(Epy COIMATBHBIX MTPaB’’.

VYuuThiBas TO, YTO OIUIaTa TPyJa CyAei BXOAUT B OJHY U3 rapaHTUI UX HE3aBUCH-
MocTu, KOHCTUTYIIMOHHBIN Cy/1 B ieJIax O 3apIuiarax cyAeil cBoOOay NeMCTBUI 3aKOHO-
Jaresis OUEHUBAJ IIMPE — B KOHTEKCTE OTHOIICHUI 3aKOHOJATEN U Cy1e0HOM BIacTH
B paMKax IpPHUHIMIA pa3/iesieHus BilacTel (AeCTBUS 3aKOHOAATENsl B BOIPOcax, KO-
TOpbIE HAIIPSIMYIO BIIMSAIOT HA JEATEIbHOCTh Cy[J€OHON BIACTU U (DYHKIHMOHUPOBAHKE
CynoB*®), — yKka3aB, 4TO CYIIECTBYIOT CTPOTHE OTPaHUYCHHUsSI ITOH CBOOOIBI”. 31ech
CYILLIECTBEHHOE 3HAYE€HUE UMEIOT JIBE BELLU:

Bo-nepBbix, KOHCTUTYLIMOHHBIN Cyll yKa3all, KAKHE KE UMEHHO BOIIPOCHI «HAMPSI-
MYIO BIIMSIFOT Ha JIESITEIbHOCTh Cyl€OHOHM BJacTU M (hyHKUHOHUPOBAHHE CynoB». U
3TO — «BOMNPOC[bI]| (PUHAHCUPOBAHMS, KOJIMYECTBA Cy/leH, HEOOXOAMMOro MepcoHaa,

I[aHbHeI?[HIeM, IIpOrHO3MpOBaTh HEBO3MOKHO.

» Pemenne KoHcTUTyIMOHHOTO cyzia oT 3 anpens 2008 roga mo pemy Ne 2007-23-01, . 9

** Pemenne KoHcTuTyImoHHoro cyza ot 12 mas 2011 roga mo gemy Ne 2010-70-01, . 9

** Pemenne Koncturynmonsoro cyga ot 3 ampers 2008 ropa mo merry Ne 2007-23-01, 1. 11

6 Pemenne Koncturynmonsoro cypa ot 11 anpens 2007 roga o memy Ne 2006-28-01, 1. 20.1
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Pemenne Koncturynuonnoro cyza or 22 urona 2010 roga no gemy Ne 2009-111-01, . 3.2

% Pemenne KoHcTuTyIMoHHOrO cyzia oT 18 auBaps 2010 ropa mo gemy Ne 2009-11-01, 1. 24

* Pemenne KoncturynuonHoro cyzna ot 18 auBaps 2010 ropa mo mery Ne 2009-11-01, 1. 20

Pemenne Koncturynmnonsoro cypa or 18 ausaps 2010 roga mo gemy Ne 2009-11-01, myskT 11.4
“TapaHTNM He3aBUCUMOCTH CY/eil JO/DKHBI 00eCIeuBaThCsI BCET/ja — KaK B IEPIOJ, CTIOXKMBILETICS
B TOCYIapCTBe 0COOO0T CUTYaLMy, TaK ¥ 110 €70 OKOHYAHVM. BBUIy IpMHIINIIA pa3eeHns BlacTei
U IIPVHIUIIA HE3aBUCUMOCTY CyJeil cBOOOa JeVICTBUII 3aKOHOATE IS IIPY IPUHATUA PelleHuI
00 orpaHMYeHMM 3apIUIAT CyAell OTIMYAeTCA OT CBOOOABI [IeNCTBUIL, KOTOPOJ 3aKOHOHATE/b
pacrosnaraeT Ipy IPUHATUA pellleHNnil 00 OTpaHNYEeHMAX B APYIUX MYOIMIHBIX cepax».
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TpeOOBaHUH K €r0 KOMIIETCHIINHU, BOSHATPAXICHUS U JApyrue Bornpock».” [lepeucHb
BOIIPOCOB OCTAJICSI OTKPBITHIM, U, TAKUM 00pa3oM, B KaXkJ0M KOHKPETHOM CiIyyae 3a-
KOHOJATENb JOJDKEH OLUEHUTh U PEIINTh, MOKET JIM KOHKPETHBIN BOIIPOC MOBJIMATH HA
NEATEIIbHOCTD Cy/A.

Bo-Bropbix, KOHCTUTYIIMOHHBIN Cyl pa3BUJI TaK Ha3bIBAEMYIO JOKTPUHY COTPYI-
HUYECTBA MKy 3aKOHOIATENIEM U CylIeOHOM BIacThIO*!, a IMEHHO yKa3ai Ha o0s3a-
TEJIbHBIE JEHUCTBHS, KOTOPBIE 3aKOHOAATEIb JOJDKEH OCYIIECTBUTD, IPUHUMAs PETYJIN-
poBaHue B cepe cyneoHoi Bnactu. Takum o0pa3oM, B OTHOIIEHUH CBOOO/IbI IEUCTBUM
3aKOHOZATEIIS CYLIECTBYIOT IPOLECCYAIbHBIE OTPAHUYECHUS.

W3 npuHUMIOB pa3/eneHus BIacTed U HE3aBUCUMOCTH Cy/ei BbITEKaeT TpeOoBa-
HUE K 3aKOHOJIATEIII0, COIACHO KOTOPOMY OH JIOJIKEH J1aTh CyA€OHOM BIIACTH U3JI0XKHUTh
CBOE MHEHHE I10 BONPOCAM, KOTOPBIE BIUSAIOT Ha JEATEIBHOCTD Cy[a, HO Pa3pEIICHHE
KOTOPBIX HAXOAUTCS B KOMIIETEHIIMY 3aKOHOATENSA. 3AKOHOAATENb UMEET ITPABO HE CO-
IJIACUTBCSI C MHEHUEM CyAeOHON BIACTH, OAHAKO 3aKOHOJATENb JOJKEH 3TO MHEHHE
3aCIIyIIaTh U OTHECTUCH K HEMY C YBOKEHHEM U HEMOICIbHBIM ToHNMaHueM.*> Eciu
3aKOHOJIaTeJIb HE MPUHUMAET BO BHUMAaHUE MHEHUE CyleOHOM BIACTH WIH YUYUTHIBAET
€ro JIMIIb YaCTUYHO, 3aKOHOAATENb 00513aH 00eCIeYnTh 000CHOBAHUE CBOMX JEHCTBUN
B TaKOM 00bEME, KOTOPBI B CiIyyae, €clid Cyly NOTpeOyeTcsl OLEHUTh COOTBETCTBHE
TUX AercTBUil KOHCTUTYLIMH, MO3BOJUT MPEAOCTAaBUTh BCIO HEOOXOJUMYIO ISl TIPO-
BEPKHU COpa3MEpPHOCTH UH(popMaIiuo.*

3aKiroyeHue

[8] Kak moka3bIBaeT MpakTUKa Cy/a, pa3/ieJIieHUe BIACTH BCce 00Jiee CTAHOBUTCS HE
OTJEJICHUEM [KOMIIETEHUMI WJIK OPraHOB IPYT OT Apyra], a COBMECTHBIM, KaK MOXKHO
oonee 3(h(PeKTUBHBIM, HCNOIB30BAaHUEM NOJHOMOYMM. [l03TOMY CBOE BBICTYIIEHUE
3aBepILy JBYyMS BBIBOJAMHU:

[8.1] Pemenust opraHa KOHCTUTYLIMOHHOTO KOHTPOJISI MO OLEHKE CBOOOJIBI JEH-
CTBUI 3aKOHOJATEISA JOJKHBI ObITh B3BELIEHHBIMHU U 000CHOBaHHBIMU. CyJ1l HE TOJIBKO
HE MMEET IpaBa YpE3MEPHO BMEIIMBATHCA B EATENBHOCTh 3AKOHOAATEISI, HO U JOJI-
YKE€H n30erarb JeCTBUI, KOTOPbIE MOTYT CO3/aTh BIIEYATIICHHUE, YTO TPOUCXOAUT TAKOE
BMEIIATENIbCTBO. Takoe BIEYATIIeHHE CIIOCOOHO HEraTUBHO OTPA3UTHCS HA ABTOPUTETE

1 Pemenne Koncturyunonsoro cyga ot 18 ssuBapst 2010 roga mo ey Ne 2009-11-01, myHkT 24

1 3acnmymuBaHyMe MHEHNS CyAeOHOI BIACTV NpM paspelleHN) BOIPOCOB, CYLIECTBEHHBIX A ee
bYHKIVOHMPOBAHNA, ABIAETCA 005A3aHHOCTDIO 3aKOHOJIATe/IsA, KOTOpasi BbITEKAaeT U3 IPUHIINIIA
pasfenieHNs BacTell. B CBA3M ¢ 3TUM CYIIECTBEHHO OTIMYAETCA HE TOMBKO 06beM CBOOOMIDI
JleiicTBUI 3aKOHOIaTeNA (MMeeTcs B BUJTY 0053aHHOCTD 3aC/TyIaTh Cy/ieOHYI0 BTaCTh 1 000CHOBATD
CBOE pellleHNe), HO U KoMIleTeHIVsA KOHCTUTYIMOHHOTO Cy/a, KOTOPBIil OLleHNMBAET, 3aCTyIIaHO
M ¥ IPUHATO /I BO BHMMAaHME MHeHUe CyfeOHO BIacTU ¥ IpefiCTaBIeHO /M 000CHOBaHNE B
C/ry4dae, €M 9TO MHEHME He YYTEHO VTN YYTEHO INIIb YACTUIHO.

Pemenne Koncturynuonnoro cyza or 22 urona 2010 roga no gemy Ne 2009-111-01, mynkr 29.2

# Pemenne KoHcTuTynmonsoro cyza ot 18 auBaps 2010 ropa mo gemy Ne 2009-11-01, nyHKT 24

* Pemrenne KoHcTUTYIMOHHOTO cyza oT 25 HOsA6psA 2010 roma o meny Ne 2010-06-01, myHkT 17.3
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cyna. [loBepue oOmectBa K CyaeOHON BIACTH YKPEIUISIET MO3ULMIO CY/I0OB B paMKax
NPUHIIMITA pa3jieicHus Biacteil.* MIMeHHO oBepue cO CTOPOHBI OOIIECTBA SBISICTCS
TEM, YTO HE MO3BOJIAET UCIOJHUTEIBHON BIACTU M 3aKOHOJATENI0 HTHOPUPOBATh pe-
HIEHUS Cy/a.

[8.2] B nmemokparnueckom rocyapcTBe MPUHLMI PA3ACICHUS BIACTENW HE TOJb-
KO OTJENSIeT BETBU BJIACTU OAHY OT JIPYTOMl, HO U COAEPXKUT B ceOe HEOOXOIUMOCTh
COTPYAHUYECTBA MEXKJly HUMH, TaK KaK OOIIEH LIEeJIbI0 BCEX BETBEH BIACTH SIBIISETCS
YKpEIUICHHE IEMOKpaTHH B MHTEepecax Hapoja. *°

* The Strength of the Weakest Arm. Keynote address, Australian Bar Association Conference, Flor-
ence, 2 July, 2004.

# Pemenne KoncrurynuonHsoro cyzna ot 18 ssuaps 2010 ropa o memy Ne 2009-11-01, myHkr 8.1
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Dr. Danuté Jociené
Justice of the Constitutional Court of Lithuania*

“Constitutional Court of Lithuania as an instrument of balance between various
branches of the State power”

The constitutional principle of the separation of powers is one of the most impor-
tant legal principles limiting public power and an element of the contemporary con-
stitutional regulation. The regulation of the structure (inter alia, the limits) of public
power can be regarded as “constitutional minimum”' building up the legal background
for the functioning of an open and harmonious civil society and having the State acting
under the rule of law.

In the Rulings of the Constitutional Court of 21 April 1998, 24 September 2009, etc.
the Constitutional Court of the Republic of Lithuania (afterwards — the Constitutional
Court, the Court or the CC) has clearly emphasised that the constitutional principle of
the separation of powers is the main principle of the organisation and activity of an in-
dependent and democratic Lithuanian State which is based on the rule of law. The rule
of law principle is clearly stated in the Preamble of the Constitution that Lithuanian
Nation is “striving for an open, just, and harmonious civil society and a State under
the rule of law”, as well as in Article 1 of the Constitution that “The State of Lithuania
shall be an independent democratic republic”?. Therefore, it can be concluded that the
Lithuanian Constitution contains a direct reference to “a state under the rule of law™”.
Furthermore, the principle of the supremacy of the Constitution is also a fundamental
requirement of a democratic state under the rule of law. Adding two more constitution-
al features - Article 18 of the Constitution that “Human rights and freedoms are innate”
and the principle of the separation of powers as consolidated in Article 5 of the Con-
stitution, - the conclusion can be drawn that all these above-mentioned constitutional
elements are the most fundamental principles on which the organisational structure and
activities of the State of Lithuania have been based.

! Karis E. Principle of Separation of Powers in Jurisprudence of the Constitutional Court of the Re-

public of Lithuania. In: Constitutional Principles of Authority Structure. Conference Material. The
Centre for Parliamentary Cooperation. Vilnius, 2008.

Former Judge of the European Court of Human Rights in respect of Lithuania (2004-2013); Associ-
ate Professor of Mykolas Romeris University, Faculty of Law, Vilnius.

? The Constitution of the Republic of Lithuania, Official Gazette Valstybés zinios, 1992, No. 33-1014.

 Vilnius Forum. Comparative Material on the Application of the Principles of the Rule of Law in
Georgia, Republic of Lithuania, Republic of Moldova, and Ukraine. International Conference, Vil-
nius, 23-26 October 2016. The event was organised within the framework of the project ,, Assistance
to the Constitutional Courts of Georgia, republic of Moldova, and Ukraine in Ensuring the Imple-
mentation and Protection of the Principles of the Rule of Law*.

32



Koncrurynmnonnas nanara Bepxosnoro cyna Keipreizckoit PecryOnuku

According to the traditional understanding of the principle of the separation of
powers, the system of public power encompasses legislative, executive and judicial
branches®. As stated by M. J. C. Vile, “[...] it is essential for the establishment and
maintenance of political liberty that the government be divided into three branches or
departments, the legislature, the executive, and the judiciary. To each of these branches
there is a corresponding feature of government, legislative, executive or judicial. Each
branch of government must be confined to the exercise of its own function and not al-
lowed to encroach upon the functions of the other branches [...]. In this way each of
the branches will be a check on the others and no single group of people will be able to
control the machinery of the State”.

Therefore, in order to guarantee the effective functioning of the above-mentioned
independent branches of public power, their competence should clearly be defined and
their interrelationship established. These classical aspects of the principle of the sepa-
ration of powers have clearly been set up and gradually developed in the doctrine of the
Constitutional Court of Lithuania. The legislative, executive and judicial powers must
be separated, sufficiently independent, but at the same time they must be balanced;
therefore “a constitutional balance [balancing] between [of] the public powers” must
be ensured (see Rulings of the CC of 26 October 1995, 21 April 1998, etc.).

Moreover, this principle also requires, as above-mentioned, establishing not only
the exact (concrete) functions of each branch of the public power and their clear inter-
relationship, but also introducing the system of “checks and balances”, which should
not allow one branch of state power to take over the constitutional powers (tasks, com-
petence) of another branch. The mentioned system of “checks and balances™ should
provide to each branch of public power “necessary constitutional means” in order to
resist to the unfair embezzlement of its public power.

The Constitutional Court of Lithuania since its establishment in 1993 has been
serving as a constitutional instrument ensuring “checks and balances” between various
branches of the state power in the country. The competence and constitutional func-
tions of the Constitutional court have been established in the separate chapter of the
Constitution (Chapter VIII).

In this presentation I will only discuss some particular aspects of this constitutional
principle adding three types of cases (under my personal selection) in order to demon-
strate how the separation of powers principle has been functioning in the Lithuanian
constitutional jurisprudence.

I. Constitutional background.

The exact words “separation of powers” are not expressis verbis mentioned in the
text of the Lithuanian Constitution, inter alia Article 5.

Paragraph 1 of Article 5 of the Constitution of the Republic of Lithuania (further
— the Constitution or the Lithuanian Constitution) indicates the concrete separate insti-
tutes of public power:

* Vile M. J. C. Constitutionalism and the Separation of Powers. Oxford, Clarendon Press. 1967.
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“In Lithuania, State power shall be executed by the Seimas, the President of the
Republic and the Government, and the Judiciary” <...>.

Paragraph 2 of the mentioned Article 5 states that:

“The scope of power shall be limited by the Constitution”.

Paragraph 3 of the same Article provides for:

“State institutions shall serve the people”.

Paragraph 1 of Article 5 of the Constitution was chosen by the Constitutional Court
— the official interpreter of the Constitution — as a starting legal position/a main legal
basis for forming the constitutional doctrine of the principle of the separation of pow-
ers®.

This constitutional norm [Article 5] has been later particularised in other Articles of
the Constitution by determining the competence and functions of every branch of state
power as well as their interrelations, such as Article 67 (competence of the Seimas),
Article 84 (competence of the State President), Article 94 (competence of the Govern-
ment), the Chapter IX devoted to the judicial system, etc.

It should also be mentioned that the principle of the separation of powers had grad-
ually been developed in the jurisprudence of the Constitutional Court; for the first time
it was mentioned in the early Ruling of 19 January 1995 of the Constitutional Court
where the Court analysed the Compliance of the Resolution of the Seimas “On the
Main Directions of Land Reform” with the Constitution. In this constitutional case the
question of the constitutional principle of supremacy of laws over substatutory legal
acts and their interrelationship was raised. The principle of the separation of powers
was derived in this case from both paragraphs [1 and 2] of Article 5 of the Constitution;
moreover, the Court also relied on Article 67 of the Constitution where the competence
of the legislator, 1.e., the Seimas, to adopt laws has been regulated.

However, in the mentioned Ruling there were no particular legal arguments pro-
vided for the derivation of this principle from the mentioned Articles of the Constitu-
tion. According to the former President of the Constitutional Court Prof. E. Kiris it was
more a statement of fiat (let it be)®.

The main legal question in the above-mentioned Ruling on Main Directions of
Land Reform was whether the Seimas, acting as a legislator (paragraph 2 of Article 67
of the Constitution) had a right to adopt in the form of Resolution (a substatutory act)
new legal norms designed for regulating land ownership relations which amended the

> E. Jarasitnas. The principle of the separation of powers: conception and some problems of interpre-
tation in the constitutional jurisprudence. In: Constitutional Law of Lithuania: Evolution, Institu-
tions, Protection of Rights, Self-Governing. University of Mykolas Romeris, Vilnius, 2007 (Article
published in the Lithuanian language, the Title translated into English by the Author of this Presen-
tation), p. 135-163.

E. Karis. Doctrine of the principle of the Separation of Powers in the practice of the Constitu-
tional Court of Lithuania, In: Koncturyunonnsrit Cyx xak [apanT paspenenus Biaacteit. COOpHUK
IloxymeHTOB. VIHCTUTYT ITpaBa 1 my6mmyHoit nomutuku. Mocksa. 2004. (Article published in the
Russian language, the Title translated into English by the Author of this Presentation), P. 94-112.
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present legal norms. Accepting that according to paragraph 2 of Article 70 of the Con-
stitution, the Seimas may adopt other acts as well, the Court nevertheless came to the
conclusion that the chosen form of the Seimas Resolution regulating such important
property rights’ issues contradicted Article 23 and Paragraph 2 and Article 67 of the
Constitution of Lithuania according to its form:

[...] The Seimas, by its decision having adopted new legal norms regulating land
ownership relations [...] violated the constitutional principle of supremacy of laws
over substatutory legal acts as well as the provisions of the Constitution specifying that
property relations and the contents of subjective rights of the participants of these rela-
tions shall be regulated by law and not by substatutory act. The Seimas, while resolving
the issues <...>, may not choose the form of resolution, because resolution is a legal
act of lower rank™.

In its later Ruling of 3 June 1999 while interpreting paragraph 1 of Article 5 of the
Constitution the Constitutional Court emphasised that:

“[...] Paragraph 1 of Article 5 of the Constitution provides: “In Lithuania, the pow-
ers of the State shall be exercised by the Seimas, the President of the Republic and the
Government, and the Judiciary.” This constitutional norm establishes the principle of
the separation of powers which is later particularised in other articles of the Constitu-
tion by determining the competence of every branch of State power as well as their
interrelations [...]”.

In the Ruling of 3 June 1999 while interpreting Part 2 of Article 5 of the Consti-
tution, the CC stated:

“[...] Paragraph 2 of Article 5 of the Constitution provides that the scope of pow-
ers shall be defined by the Constitution. This constitutional principle, besides, means
that in cases when the powers of a concrete branch of power are directly established in
the Constitution, then no institution may take over these powers, while an institution
whose powers are defined by the Constitution may neither transfer nor waive these
powers. Such powers may neither be changed nor limited by law [...]".

Therefore, the Seimas, as a legislator when adopting laws and other legal acts can
act independently; however, even its legislative powers can be limited by the Constitu-
tion (Constitutional Court’s Ruling of 12 July 2001).

Furthermore, the Government, the executive body, has a right to adopt sub-statu-
tory legal acts without exceeding its powers; these legal acts should not be in conflict
with the Constitution and laws (see the Constitutional Court’s Rulings of 18 December
2001, 13 August 2007, etc.).

Thus, interpreting all three paragraphs of Article 5 of the Constitution in a sys-
tematic way, the Constitutional Court had formed the legal basis for the constitutional
doctrine of the separation of powers. Later on, while gradually interpreting this consti-
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tutional principle, the Constitutional Court started to search for a wider constitutional
background’.

As it has been mentioned before, the exact words “separation of powers” are not
expressis verbis mentioned in the text of the Lithuanian Constitution inter alia Article
5 of the Constitution. Even more, according to Prof. E. Kiris, it’s impossible to find
certain constitutional provisions where the exact content (or even to some extent) of
the principle of the separation of powers could be detected®.

In Lithuania, the constitutional principle of the separation of powers is a category
of jurisprudence only and the result of the interpretation of the Lithuanian Constitution’
, which is based originally on Article 5 of the Constitution and later - on the systematic
interpretation of the whole Constitution as a single act, e.g., the mentioned Article 67
defining the competence of the Seimas to pass laws; Article 7 establishing the hierar-
chy of legal acts in Lithuania with the unique supremacy of the Constitution'’; Article
85 indicating the State President’s right to issue acts-decrees as well as Article 109
providing that justice shall be administered only by courts, etc. (see also the Ruling of
6 June 2006 where the entire constitutional doctrine on the principle of the separation
of powers was once more repeated).

II. A Constitutional Balance between the branches of public power in Lithuania

Traditionally, the different State institutions may not at the same time perform func-
tions of another State institution save the exceptions provided for in the Constitution

7 See Footnote No. 1. P. 142-143.

8 E. Karis. Doctrine of the principle of the Separation of Powers in the practice of the Constitutional
Court of Lithuania, In: Koncturyunonnoe Ilpaso: Boctounoespomneiickoe O603penne. No. 2(47)
2004. MinctuTyT npasa u my6mraHoit mommutukn. Mocksa (Article published in the Russian lan-
guage, the Title translated into English by the Author of this Presentation), p. 71.

9 See Footnote No. 5.

10 The Constitutional Court has also held that the constitutional principle of a state under the rule of
law implies the hierarchy of all legal acts and does not permit that sub-statutory legal acts regulate
the relations which can be regulated only by law, nor does it permit that sub-statutory legal acts
establish any such legal regulation which would compete with that established in the law or that
such legal regulation would not be based upon laws (the Rulings of 14 March 2006, 22 June 2009,
and 6 November 2013), because, otherwise, the constitutionally established supremacy of laws in
respect to sub-statutory acts would be violated (the Rulings of 21 August 2002, 22 June 2009, and
6 November 2013). As regards the principle of the supremacy of the Constitution, it should as well
be mentioned that respect for International law is an inseparable part of the constitutional principle
of a state under the rule of law; moreover, in the constitutional doctrine is clearly emphisized that
the principle of pacta sunt servanda is a legal tradition and a constitutional principle of the restored
independent State of Lithuania. It means that supremacy of the Constitution has been interpreted
in line (in parallel) with the Lithuania‘s international obligations, including those arising from its
membership in the European Union and NATO (Rulings of 9 December 1998, 24 January 2014, 11
July 2014, etc.).
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(see Ruling of 1 July 2004). In the system of state authority, every power of the state
occupies a certain place and accomplishes functions and has responsibility character-
istic of it only. This statement describes the very essence of the separation of powers
principle.

According to the constitutional doctrine of the Lithuanian Constitutional Court,
the independent branches of state power may not waive their powers established and
attributed to them by the Constitution; such constitutional powers as well may not be
transferred to another branch of state power; moreover one branch of state power may
not take over the constitutional powers of another branch.

In Lithuania, the peculiarities of the constitutional status of the Seimas, the Presi-
dent of the Republic, the Government, and the Judiciary related with the implementa-
tion of state power and separation of state powers inter alia imply that these institutions
may not take over constitutional powers of each other [...] (see Ruling of 13 May
2010).

While formulating the doctrine on the principle of the separation of powers in Lith-
uania, the Constitutional Court had to assess, e.g., whether the President of the State
mentioned in Article 5 of the Constitution and having the exact competence estab-
lished in Article 84 of the Constitution, could be regarded as a separate and independ-
ent branch of public power or whether it could be regarded as a part of the Executive
branch. The Constitutional Court concluded that the State President with its functions
as established in Article 84 of the Constitution could be attributed to the executive
power as its constituent part.

As regards the public functions and competence of the Seimas, acting as a legisla-
tor, the Constitutional Court decided that only this branch of public power has a right
to establish the taxes or other compulsory payments of the State and only in the form
of laws (Item 15 of Article 67 of the Constitution); this function cannot be transferred
by Seimas to the Government.

In the Ruling of 12 February 2010 concerning the levies of the Klaipéda State
Seaport, established by the Government in its Resolution where the Government fixed
the types and amounts (maximum amounts) of the mentioned levies, the CC came to
a conclusion that the mentioned levies could not to be regarded as state taxes or other
compulsory payments in the sense of the Constitution, therefore the procedure of their
adoption [by the Government Resolution] was not in conflict with inter alia Item 15 of
Article 67 and Paragraph 3 of Article 127 of the Constitution.

The CC concluded the above-mentioned levies of the Klaipéda State Seaport was a
compensation paid by the owners (possessors) of vessels to an independent economic
entity—the state enterprise Port Authority for services provided by the port and those
levies were not paid to the state (municipal) budget.

In this constitutional case the Constitutional Court relied on the principle of a state
under the rule of law entrenched in the Constitution which also implied the hierarchy of
legal acts as well (see also Rulings of 31 May 2006, Decision of 18 December 2009, etc.).
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Concerning a balance between the state powers the CC relied in this case, in prin-
ciple, on the hierarchy of legal acts:

“[...] when under the Constitution the regulation of such relations is not assigned
to the exceptional competence of institutions executing the state power, inter alia the
Government, the legislator may establish also in the law that certain relations are regu-
lated by the Government or an institution authorised by it (Constitutional Court ruling
of 5 May 2007) [...]".

In the constitutional case concerning the adoption and implementation of the State
budget the CC, ensuring the balancing test between different public powers, stated that
from Article 5 of the Constitution stems a duty of the Government to provide for the
necessary funds so that the state institutions that exercise state authority, 1.e. the Sei-
mas, the President of the Republic, the Government, the Judiciary, would be guaranteed
the independence [...] and might perform the functions established for them (Ruling
of 11 July 2002). On the other hand, only the Seimas has a constitutional competence
to approve the draft budget of the State and supervises its implementation. It was also
held that while drafting and approving the State budget, the powers of the Seimas as a
legislative body and the powers of the Government as an executive body are separated;
the constitutional principle of the separation of powers has to be ensured in this area.
The Seimas may not waive the powers established to it by the Constitution to approve
the draft budget or transfer these powers to other state institutions, while the latter may
not take over these powers from the Seimas. Otherwise, the constitutional principle of
the the separation of powers would be denied and Article 5 of the Constitution would
be violated.

The constitutional principle of the separation of powers determines also the ab-
sence of delegated legislation in Lithuania (see Rulings of 19 December 1996, 3 June
1999, etc.).

According to the Constitution and the constitutional doctrine, the Seimas has no
right inter alia to assign the Government with implementation of the constitutional
competence of the Seimas, and the Government may not accept and execute such as-
signment (Ruling of 5 March 2004). But the legislator may also establish in the law
that certain relations are regulated by the Government or an institution authorised by it
(Constitutional Court’s Ruling of 5 May 2007).

Another important doctrinal aspect concerning the content of the constitutional
principle of the separation of powers was elaborated in the earlier Ruling of 24 Decem-
ber 2002, where the CC decided that the principle of the separation of powers cannot
be applicable as regards the local self-governance. Local self-government institutions
cannot be equated with traditional branches of state power.

Many other examples in the constitutional jurisprudence are demonstrating the con-
stitutional interrelationship (a balance) between the different branches of public power;
e.g., in the Decision of 30 June 2010 concerning the guarantee of the inviolability of
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the term of powers of the judge it was stated that the principle of the independence of
the judge, entrenched in the Constitution, implies only such legislative regulation of
the term of powers of the judge that, when appointing a judge, he would know the term
of his powers [...]; this term may not depend on the future decisions of the state power
institutions that have appointed him (Ruling of 9 May 2006, Decision of 15 May 2009).

This position of the CC set up a required legislative framework in order to ensure
the independence of an appointed to the office judge. To some extend similar rules, ac-
cording to the CC, should be applicable as regards the guarantees of independence of
prosecutors (see the Ruling of 24 January 2003):

“[...] To discharge their functions properly, the prosecutors must have sufficient
independence guarantees, which must be provided for in the law. The legislative or ex-
ecutive powers as well as their officials have no right to interfere with the activities of
prosecutors when they discharge their functions established in the Constitution™ [...].

One more interesting example - in its Ruling of 30 December 2015 the CC analysed
the legal obligation of the Prosecutor’s Office to submit Annual reports to the legisla-
tor. 1.e., Seimas of Lithuania. The Constitutional Court recognised that the provisions
of the Statute of the Seimas [which has the force of law in the country] were in conflict
with the Constitution as such provisions granted the powers to the Seimas to adopt a
special resolution on either giving its assent or not giving its assent to an Annual report
submitted by the head of a State institution (including the Prosecutor General) about
its activities, who is either appointed by the Seimas or whose appointment requires the
assent of the Seimas.

The legal dispute in the above-mentioned case arose from the fact that the Seimas
by its Resolution of 1 October 2013 did not give its assent to the 2012 Annual report
submitted by the Prosecutor General. This Resolution of the Parliament subsequently
served as a legal basis for the proposal to dismiss the Prosecutor General from his posi-
tion.

The Constitutional Court decided that such legal provisions [of the Statute of the
Seimas] were in conflict with the Constitution; the Court emphasized that it is, in prin-
ciple, acceptable that such a legal obligation of the Prosecutor General to give the
information about the activities of the Prosecution Office can be required [even in the
form of the Annual report]. However, the obligation to submit such report should only
serve as an informational tool enabling the Seimas, a legislator, to react quickly to the
problems mentioned in such reports (Ruling of 30 December 2015). But such Annual
reports cannot be used as a legal basis for dismissing the State Officials from their po-
sitions.

General Conclusion - the constitutional principle of the separation of powers in
Lithuania was primarily derived from Article 5 of the Constitution, later on — from the
systematic interpretation of the whole Constitution as a single act. This principle can
be regarded as one of the most developed principles in the constitutional doctrine of
the Lithuanian Constitutional Court on which the democratic and independent State of
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the Republic of Lithuania functioning under the rule of law and the respect for human
rights has been based.

Now, as promised, I turned to my mentioned three more practical aspects of my
Presentation.

II. Judiciary:

1. Constitutional Court — a “court” or not?

Firstly, I would like to mention the Ruling of the CC of 6 June 2006 which in my
opinion, is of the extreme importance for interpretation of the principle of the separa-
tion of powers for the Lithuanian constitutional doctrine.

In the above-mentioned [quite curious] constitutional case the Constitutional Court
was requested to answer to the question whether the Constitutional Court can be re-
garded as a “court”, as this court is not mentioned in Chapter IX of the Constitution
of Lithuania [Chapter IX describes the existing courts’ system in Lithuania); therefore
according to the applicant, the Constitutional Court could not be regarded as a court
exercising the powers of the State.

The Constitutional Court had once again repeated the main doctrinal aspects as re-
gards the interpretation of the constitutional principle of the separation of powers and
concluded that the Constitutional Court is forming a constituent part of the Lithuanian
judiciary system, it is clearly entrenched in the Constitution [Chapter VIII of the Con-
stitution] and therefore this court can be regarded as a court exercising the State power.

According to the Constitutional Court, the fact that under the Constitution, the Con-
stitutional Court has the powers to recognize legal acts of other institutions that imple-
ment state power - the Seimas, the President of the Republic, the Government - as being
in conflict with legal acts of greater power, first of all, with the Constitution, and, thus,
to abolish the legal power of these acts, the fact that only the Constitutional Court has
the constitutional powers to construe the Constitution officially [...], obviously testify
that the Constitutional Court may not be an institution not implementing state power.

Moreover, the Constitutional Court analyzed that [...] if the Constitutional Court
is not a court and does not implement state power, it is not comprehensible why the
petitioner applies namely to this court, requesting to investigate whether a legal act,
passed by the Seimas - one of the institutions implementing state power (in this case -
legislative power) is not in conflict with the Constitution.

This constitutional case illustrates not only [some] possible conflicts between the
separate institutions implementing the state powers, but also the willingness of one
State institution to diminish the legitimate powers of another institution. Such conflict-

" Ruling of 6 June 2006 of the CC ,,On the Compliance of the Title ,The Constitutional Court - a Ju-
dicial Institution of Article 1 of the Law on the Constitutional Court of the Republic of Lithuania
and of Paragraph 3 of the same Article with the Constitution of the Republic of Lithuania®
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ual situation can be resolved by the system of “checks and balances” which has been
implemented inter alia by the Constitutional Court.

IV. Some PARTICULAR CASES illustrating the principle of separation of powers
and its interpretation by the Lithuanian Constitutional Court:

1. Paksas case (Ruling of 5 September 2012 of the Constitutional Court) [ Trying to
overrule the powers of the Constitutional Court amounted to violation of the constitu-
tional principle of the separation of powers]

Factual and legal circumstances of two cases in the Constitutional Court of Lithu-
ania and in the European Court of Human Rights:

The Lithuanian Constitutional Court in its Conclusion of 31 March 2004 (“On Ac-
tions of the President of the Republic) concerning the Impeachment procedure of
the State President R. Paksas decided that the President of the State by his particular
Actions had breached the oath and the Constitution of the country and, therefore, as a
legal consequence of the Impeachment procedure, he was removed from his Presiden-
tial office.

According to the legal position of the CC, such person may, under the Constitu-
tion, never be elected President of the Republic, a Member of the Seimas,][...] i.e., he
may never hold the offices established in the Constitution, the beginning of holding of
which, according to the Constitution, are linked with taking of the oath provided for in
the Constitution.

Therefore, the former President of the State for breaching the oath has thereby been
deprived of any possibility of running as a parliamentary candidate'?. This restriction
to stand as a candidate in the Parliamentary elections is not subject to any time-limit.

The European Court of Human Rights [GC] consequently found a violation of Ar-
ticle 3 of the Protocol First of the European Convention on Human Rights (Right to
free Elections) in the case Paksas v. Lithuania ([GC], Appl. No. 34932/04, judgment
of 6 January 2011) concerning the unlimited restriction imposed on Mr. Paksas to run
as a Parliamentary candidate. The Strasbourg Court pointed out that its finding of a
violation does not relate to the manner in which the impeachment proceedings against
the applicant were conducted in the Constitutional Court of Lithuania or to his removal
from office as President, but solely to his permanent and irreversible disqualification
from standing for election to Parliament.

The European Court of Human Rights obliges the State while executing the judg-
ment to determine, subject to supervision by the Committee of Ministers, which gen-
eral and/or, if appropriate, individual measures should be taken to put an end to the

12 See also the Ruling of the CC of 25 May 2004 ,,On the Law on Presidential Elections®
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violation found and to restore as far as possible the situation existing before the breach
(see, for example, Assanidze v. Georgia [GC], no. 71503/01, § 198, ECHR 2004-II).

Consequently, in order to execute the European Court’s judgment in the mentioned
Paksas v. Lithuania case, the Law “On Elections to the Seimas” was amended by the
Seimas. However, the Constitutional Court, notwithstanding the judgment of the Eu-
ropean Court of 6 January 2011, in its Ruling on 5 September 2012 decided that the
by the Strasbourg Court adopted judgment cannot serve as a legal basis for the amend-
ments of the mentioned Law “On Elections to the Seimas”, granting a possibility to the
impeached President Paksas to run as a candidate in the parliamentary elections. The
Constitutional Court took very strict position that Lithuania must execute the ECtHR
judgment. Such execution is required by the constitutional principle as regards the
respect to International law and pacta sunt servanda principle. However, the CC con-
cluded that in order to execute the judgment of the European Court of Human Rights in
the above-discussed Paksas case, constitutional amendments are needed.

In the opinion of the Constitutional Court (Ruling of 5 September 2012) the leg-
islator tried to overrule the powers of the Constitution and the Constitutional Court’s
doctrine according to which a person who had been removed from his office or his/her
mandate of a member of the Seimas was revoked under the Impeachment procedure,
may never be elected President of the Republic or a Member of the Seimas.

Therefore according to the CC:

“[...] the aforementioned legal regulation in Paragraph 5 (wording of 22 March
2012) of Article 2 of the Law on Elections to the Seimas, whereby one ignores the con-
cept of the constitutional liability for a gross violation of the Constitution and a breach
of the oath which was disclosed in the Constitutional Court ruling of 25 May 2004
and disregards the fact that, under the Constitution, a person, who grossly violated the
Constitution and breached the oath, and for the said reason who was removed, under
procedure for impeachment proceedings, from the office held or whose mandate of a
Member of the Seimas has been revoked, may never stand in elections for inter alia a
Member of the Seimas, the legislator tried to overrule the power of the Constitutional
Court ruling of 25 May 2004 and violated the prohibition,|...] to repeatedly establish,
by adopting corresponding laws and other legal acts afterwards, the legal regulation
which is not in line with the concept of the provisions of the Constitution set forth in
the ruling of the Constitutional Court, as well as with the principle of integrity of the
Constitution and therefore, exceeded its powers established in the Constitution and
violated the constitutional principles of the separation of powers and a state under the
rule of law [...]".

Therefore, the impugned provision of the Law on Elections to the Seimas which
provided that less than four years have elapsed from the entry into force of the decision

B Ruling of the CC of 5 September 2012 ,,On the compliance of paragraph 5 (wording of 22 March
2012) of Article 2 of the Republic of Lithuania Law on Elections to the Seimas with the Constitution
of the Republic of Lithuania®
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to remove the State President from the office for the breach of the oath was regarded
by the CC as being in conflict with the constitutional principle of a state under the rule
of law and the official constitutional doctrine on impeachment.

The mentioned Paksas case has created legal divergences between the positions
of the Constitutional Court of Lithuania and the European Court of Human Rights
concerning the right to stand for the parliamentary elections inter alia of the State
President after his impeachment process at domestic level. The CC has clearly stated
the State’s legal obligation to execute the Strasbourg Court judgment under Article 46
of the European Convention, relying also on the fact that the Lithuanian constitutional
doctrine has been based on the principle of respect for International law and the con-
stitutional principle of pacta sunt servanda. It means that the ECtHR judgment should
in any case be executed. The Constitutional Court has clearly indicated another (more
complicated, in the Author’s view) way for such execution — trough the constitutional
amendments (i.e., changing the text of the Constitution itself).

Until now, such amendments have not been adopted, therefore, Lithuania has not
executed the judgment of 6 January 2011 of the European Court in Paksas v. Lithuania
case. In the Author’s view, another possibility could have been discussed or selected
in order to execute the judgment of the ECtHR; e.g., the Constitutional Court could
have directly relied on the judgment of the European Court when analysing the legal
ways for the execution of that judgment, taking into account the fact that the European
Convention of Human Rights forms an integral part of the Lithuanian legal order under
Article 138 of the Constitution as a ratified international treaty. Moreover, the State’s
legal obligation under Article 46 of the European Convention on Human Rights to
execute European Court’s judgments adopted in the cases against that State should
also have been remembered. The Convention could have been interpreted as being in
conformity with the Lithuanian Constitution and the constitutional doctrine (as it had
been done by two Dissenting Judges in that case), as the CC itself has clearly defined
the legal position of the European Convention on Human Rights in its jurisprudence
as “a source of construction of law, which is also important for the construction and
application of Lithuanian law (see Rulings of 08/05/2000; 29/09/2005; 15/11/2013;
09/05/2014 etc.). Moreover, both legal instruments have the same [common] task — to
protect fundamental human rights and freedoms.

However, the doctrine of the Constitutional Court on the Impeachment procedure
and its legal consequences, the right to the parliamentary elections and the meaning of
the Oath given to the State has clearly been interlinked in the constitutional doctrine,
these constitutional institutes are very much interrelated and conditioning each other,
therefore, the European Court’s judgment cannot serve as a legal basis for changing
of the constitutional doctrine, as decided by the CC. Therefore, in order to execute the
Strasbourg Court’s judgment in Paksas v. Lithuania [GC] case and to put to end all
legal divergences between two [European and constitutional] jurisprudences, only one
legal way has been left — through constitutional amendments.
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2. Composition of the special institution of judges (Ruling of 9 May 2006) [when
the special institution of judges (which has the powers to advise the President of the
Republic on the appointment, promotion, transfer of judges or their dismissal from of-
fice) would be composed not only of judges but also other persons, the constitutional
principle of the separation of powers would be disregarded].

The special institution of judges is specified in Paragraph 5 of Article 112 of the
Constitution. The mentioned institution has been granted certain constitutional pow-
ers when forming the corps of judges. This institution is also an important element of
self-government of the Judiciary which is acting as an independent state power, and it
is as well a balance to the President of the Republic, who is a subject of the executive
(Constitutional Court’s Rulings of 21 December 1999 and 13 December 2004).

The all-sufficiency, autonomy, independence of the judiciary and the constitutional
principle of the separation of powers does not allow to construe the constitutional pur-
pose and functions of the said special institution of judges in such a way so that its role
of a balance to the President of the Republic in the area of the formation of the corps of
judges would be denied or ignored.

Thus, in the Law on Courts (wording of 24 January 2002 with subsequent amend-
ments and supplements) it was established that the Council of Courts, which was a
special institution of Judges, was composed of judges, as well as of persons, who were
not judges.

The Constitutional Court ruled out that by such legal regulation, when the special
institution of judges [...] would be composed not only of judges but also other persons,
not only the constitutional concept of the special institution of judges [...], but also the
constitutional principle of a state under the rule of law, would be disregarded.

Upon establishment of the legal regulation that the Council of Courts, which has
the powers to advise the President of the Republic on the appointment, promotion,
transfer of judges or their dismissal from office, and therefore is composed not only of
judges but also other persons [...], [consequently] the constitutional principle of the
separation of powers and the constitutional principle of a state under the rule of law are
disregarded.

Therefore, such Council [...] cannot have powers to advise the President of the Re-
public on the appointment, promotion, transfer of judges or their dismissal from office.

Similar position [mutatis mutandis] as regards the independence and autonomy of
the special institution of judges, taking into account its important role in the procedure
of the dismissal of the Judge from the Supreme Court of Ukraine, was adopted by the
European Court of Human Rights in the case Oleksandr Volkov v. Ukraine (Applic.
No. 21722/11, judgment of 9 January 2013). In the mentioned case, taking into account
of the special importance of the tasks and functions of the High Council of Justice (“the
HCJ”), this institution was regarded as ,,a tribunal® in a sense of Article 6 of the Euro-
pean Convention. Therefore, the proceedings before this Council should have included
all principles and guarantees of the ,,fair trial“ under Article 6 of the Convention. As

44



Koncrurynmnonnas nanara Bepxosnoro cyna Keipreizckoit PecryOnuku

this was not the case, the ECtHR decided that these proceedings were unfair and not
compatible with the principles of independence and impartiality of tribunal required
by Article 6 of the Convention. A number of serious issues pointing both to structural
deficiencies in the proceedings before the HCJ and to the appearance of personal bias
on the part of certain members of the HCJ were established in the mentioned case'*.

3. Family conception case (Ruling of the CC of 28 September 2011) [as regards the
obligation for the Government to adopt the legal acts in conformity with the Seimas’
adopted Resolution].

It is evident from the Seimas competence established in Article 67 of the Constitu-
tion, as well as the principle of the separation of powers under Article 5 of the Constitu-
tion, that the Seimas may not give the Government any direct instructions of normative
character otherwise than under the procedure of legislation.

Therefore, by the [State Family Policy] Concept, which was approved by the Sei-
mas Resolution, the Seimas has obliged the Government, when preparing legal acts
related to regulation of family relations, to consolidate the notions of the harmonious
family, multi-child family, extended family, incomplete family, family that are founded
exclusively on the basis of marriage, etc. and adjust them to the provisions as defined
in the Concept [...];

Thus, by [such actions] [...] the Seimas did not observe the requirement arising
from the Constitution, inter alia the constitutional principle of a state under the rule
of law, to heed the principles of the hierarchy of legal acts and the separation of pow-
ers.

V. Conclusions:

1. The constitutional principle of the separation of powers can be described as the
main principle of the organisation and activity of a democratic state under the rule of
law 1n the Republic of Lithuania.

2. Article 5 of the Constitution could be regarded as a main legal basis for the in-
terpretation of the principle of the separation of powers in the constitutional doctrine of
the Lithuanian Constitutional Court.

3. The exact words “separation of powers” are not expressis verbis mentioned in
the text of the Lithuanian Constitution, inter alia, Article 5 of the Constitution. It is also
difficult to find certain constitutional provisions where the exact content (or even to
some extent) of the principle of the separation of powers could be detected.

4. In Lithuania, the constitutional principle of the separation of powers is a catego-
ry of jurisprudence only and the gradual [progressive] result of the interpretation of the

'* Case of Oleksandr Volkov v. Ukraine, Applic. No. 21722/11, judgment of the European Court of
Human Rights of 9 January 2013.

45



Koncrutynunonnas nanara BepxosHoro cyna Keipreizckoii PecriyOnuku

Lithuanian Constitution, which was originally based on Article 5 of the Constitution
and later - on the systematic interpretation of the whole Constitution as a single act.

5. The Constitutional Court of Lithuania originally derived this principle from Ar-
ticle 5 of the Constitution, and subsequently started to search for a wider constitutional
background; the CC started to rely upon other Articles of the Constitution (e.g., Article
7 (the hierarchy of legal acts), Article 67 (competence of the Seimas), Article 84 (com-
petence of the President of the Republic), etc.).

6. The system of public power in Lithuania traditionally encompasses legislative,
executive and judicial branches; they are separated and sufficiently independent. In
order to guarantee the effective functioning of the said independent branches of public
power, their competence should be clearly defined as well as their interrelationship
established.

At the same time there must be a proportionate and necessary balance among them;
the Constitutional Court can be regarded as the judicial guarantor of the system of
“checks and balances” in the country. The Constitutional Court in the constitutional
doctrine is regarded as a constituent part of Judiciary which clearly exercises public
power (judicial power) under the Chapter VIII of the Constitution.

7. In Lithuania, State power shall be executed by the Seimas, the President of the
Republic and the Government, and the Judiciary. The President of the State in the con-
stitutional doctrine of the separation of powers is regarded as a part of the Executive
branch.

8. The competence, its limits and the place of the mentioned different branches of
public power has been established by the laws of Lithuania, including the Constitution
itself; all legal provisions in this field have widely been interpreted by the Constitu-
tional Court as an official interpreter of the Constitution. In this area the comprehensive
constitutional doctrine on the hierarchy of legal acts, supremacy of the Constitution,
the principle of the separation of public power had gradually been formulated.

9. The constitutional principle of the separation of powers is well-developed in
the doctrine of the Constitutional Court; however, it is not very often invoked by the
applicants in their submissions to the Constitutional Court as a separate principle; in
majority of cases the applicants invoke the principle of a state under the rule of law, the
hierarchy of legal acts, etc. The Constitutional Court can sometimes (even ex officio)
analyse this principle [separation of powers] as an integral part of the other above-
mentioned constitutional principles or as a separate principle stated in Art. 5 of the
Constitution.

10. The jurisprudence of the Constitutional Court on the principle of the separation
of powers determines also the absence of delegated legislation in Lithuania.

11. Trying to overrule (e.g., by legislator) the powers of the Constitutional Court
(including non-observance of the officially formulated doctrine of the Court when
adopting new legal acts) might give rise to a violation of the constitutional principle
of the separation of powers (see Paksas v. Lithuania (the impeached President of the
State) case in the ECtHR).
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12. In the constitutional doctrine the constitutional principle of respect for Interna-
tional law and international obligations has clearly been developed. Therefore, in order
to execute the judgment of the Strasbourg Court in Paksas v. Lithuania case, according
to the Constitutional Court of Lithuania, constitutional amendments are needed.
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Apauk Tynsmn,
wieH Koncrurynuonnoro cyna Pecny0simkn ApmeHus

IIpakTHka o0ecneyeHHs ciepKeK U NPOTHBOBECOB KOHCTUTYIMOHHBIM
cynom Pecny0simku ApMeHus

YBa:kaemblii IpeceaTebCTBYIOUIUI, YBaKaeMble Y4aCTHUKH
KOH(pepeHuuu!

[Ipexxne Bcero xorten Obl MOOIATONAPUTH OPraHU3ATOPOB 32 OPraHU3ALMIO ATOU
KOH(EPEHIIMN Ha BBICOKOM YPOBHE U BBIPa3UTh CBOIO MPHU3HATENBHOCTH 32 JIAHHYIO
MHE BO3MO>KHOCTb BBICTYITUTb.

Tema koHpepeHIH SBIIsIeTCS PyHIaMEHTaIbHON, U OJTHOBPEMEHHO, JJOBOJIBHO aK-
TyaJIbHOM C TOYKH 3PEHUSI COBPEMEHHBIX KOHCTUTYIITUOHHO-ITPABOBBIX MOJIXO/I0B.

Heob0xoaumo OTMETUTh, YTO Il ApMEHUU JaHHas TeMa UMEET 0co00e 3HaYEHUE,
TaK Kak B CBSI3U C KOHCTUTYUMOHHBIMU pedopmamu 2015 roga nerictByromas B Ap-
MEHUU CHUCTEMa CAEP’KEK W MPOTHMBOBECOB IMpeTepresia KapAUHAIbHbIE W3MEHEHMUS,
OJHOBPEMEHHO C 3TUM HM3MEHWIHCHh poiib U 3HaueHue Konctutyunonnoro Cyna kak
oprata KOHCTUTYLIMOHHOTO npaBocyaus. [1o 3Toil npuunHe Bo3HUKIIA HEOOXOIUMOCTh
TyOOKOTO OCMBICJIEHHSI HOBBIX KOHCTUTYIIMOHHBIX MOJXOJIOB B 3TOM cdepe mis -
(eKTUBHOW peaan3alui CUCTEMbI Ha PAKTHUKE.

Crnenyer OTMETUTh, YTO KOHCTUTYLMOHHAs pepopma B ApMEHUH HE SIBISIETCS ca-
Mo1ienbio. Cpeiu BaKHbBIX 3a/1a4 KOHCTUTYLMOHHBIX U3MEHEHUH CleAyeT yKas3aTh ra-
PaHTUPOBAHKE 1€€CIOCOOHOCTH U IJIOIOTBOPHOM PabOTHI BIacTei. ITO BO3MOKHO UC-
KIIFOUMTENIBHO IyTEM MOCIIE0BATEIbHOM peain3aluy NpUHIINIA Pa3AesieHus BlacTei,
OaslaHca UX MOJTHOMOYMM, YKOPEHEHUS IEHCTBEHHON CUCTEMBI CAEPKEK U MPOTHUBOBE-
coB. JIto0oe ocyIecTBiIsieMoe B 3TOM HAMpPaBJICHUU U3MEHEHUE JOKHO JAaTh YETKUM
OTBET Ha CJIEAYIOIIKE BOIPOCHIL:

1. Kakoe n3mMeHeHre MpoUCXOAUT B (PYHKIIMOHAJIbHBIX MTOJIHOMOYUSIX BETBEU Bia-
CTH M HACKOJIbKO OHM MOTYT HapyLIUTh JUHAMUYECKOE PAaBHOBECUE M HAHECTHU BpEl
(GYHKIMOHAIBHOW HE3aBUCUMOCTH TOW MJIM MHOM BETBU BIACTH?

2. Kak o0ecrneuynuTh CUCTEMHYIO TapMOHUIO LENOYKH (YHKUUS-UHCTUTYT-IIOJHO-
Mouue?

3. Hackonbko M3MeHEHUs! (PYyHKIIMOHAJIBHBIX MMOJHOMOYUN COAIaHCUPOBAHBI MPO-
TUBOBECHBIMHU MTOJIHOMOYHUSIMHU?

4. HackoJIbKO clIep KMBAIOLIME MTOTHOMOYHS LEJIOCTHBI M HaJIEXKHBI B YCIOBUSAX HO-
BOrO 0ananca (QyHKIIMOHAIBHBIX U IPOTHBOBECHBIX IMOJTHOMOYHIA?!

Ncxonst U3 3TUX NOAX0I0B B APMEHUH NMPOBEACHBI KOHCTUTYLIMOHHBIE U3MEHEHUS,
kacaromuecs: 3QpGHeKTUBHOro (HyHKIIMOHUPOBAHUS TOCYJaPCTBEHHOM BIACTHU, a TaKKE
cOOJTI0ZICHU S B3BEIIEHHOTO OaJlaHCca MEXK/y BETBSIMU BJIACTH.

' ApyrtionsH [.I. KOHCTUTYIMOHHAA KyIbTypa: YPOKI MICTOPUY U BBI3OBBI BpeMeHM (Ilepen3gaHme

nononHeHusmn). — Epesan, nsp. Hxap, 2016r., c. 542
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B pe3ynprareé KOHCTUTYIIMOHHBIX U3MEHEHUN APMEHHMS OT MOJIYyIPE3UIAEHTCKON
(dbopMbI MpaBJICHUS IEPEXOAUT K mapiaaMeHTckol. [Ipoiiecc nepexona Oyaer npoucxo-
IUTh 1odTanHo. OKOHYATENIbHO MapiaMeHTcKas Gopma rnpaBieHuss B ApMEHUH OyaeT
NEHUCTBOBATh CO JIHA BCTYIUIEHHS B JOJDKHOCTH HOBom3OpaHHoro Ilpesunenra PA, to
ecTb, ¢ 9 anpens 2018 rona.

CornacHo nonoxeHustMm HoBoW penakiuu Koncrurynuu Hanuonansnoe CoOpa-
HUE, PEACTAaBIASA 3aKOHOJATENIbHYIO BETBb BJIACTH, OYyJET OCYIIECTBISATh KOHTPOJIb 32
NEeSATENbHOCTBIO IPABUTENBCTBA. BHICIIMM OpraHOM MCHOJHUTEIBHOM BJIACTH CTaHET
IPABUTEIBCTBO, KOTOPOE Oy/IET OCYLIECTBIATh KaK BHYTPEHHIOKO, TAK U BHELITHIOO O-
auTUKy rocynapcra. CynedHas Bnacth Oyzner npeacrtasieHa Konctutyunonnsim Cy-
oM, KaccallmOHHBIM CyZioM, aneuIsIUOHHBIMU CyAaMH, CyJaMy NEPBOM MHCTAHLIMU
oOLIel IOPUCAUKLINM, & TAKXKE CIEeHUATM3UPOBAHHBIM AJMUHUCTPATUBHBIM CYIIOM.
JlomyckaeTcsl Takke Ha OCHOBAHUM 3aKOHA CO3/IaHUE M MHBIX CIIEIUATU3UPOBAHHBIX
CYZlOB.

[Tocne BcTyIuieHHs B CUITY COOTBETCTBYOIIMX KOHCTUTYLIMOHHBIX U3MEHEHHH T10J1-
HoMmouusl [Ipe3nenTa cylecTBEeHHO COKpAaTATCS U OCHOBHOM ero (hyHKUHEW CTaHeT
obecneuenue cobmoaenuss Koncrurynuu. [Ipesunent Oonee He OyeT UMETh MTpaBo-
MOYHUH 110 KOOPAUHALMH JIESITEIbHOCTH 3aKOHOAATEIbHOM, HCIIOTHUTEIBHON U Cyae0-
Hoil Biacteil. Kpome Toro, oH He OyzieT cCUMTaThCsl FapaHTOM HE3aBUCUMOCTHU, TEPPU-
TOPUAJILHOM 1IEJIOCTHOCTU U O€30MaCHOCTH CTPAHBI.

Cou noixHoMouust o obecneuenuto codmoaenuss Koncruryuu [pesunent PA
OyIeT OCYILIECTBJIATh B OCHOBHOM IOCPEICTBOM OOpaieHuss B KOHCTUTYUMOHHBIH
Cyn. Ilocnennuii ke, mpeACcTaBisis CyaeOHYI0 BIACTb, Oy/IeT OCYIIECTBISATh KOHCTUTY-
LIMOHHOE MpaBocyaue, odecrneunBas BepxoBeHCTBO KoHcTutyum.

Takum 00Opa3om, BblllIeyKa3aHHBIMH [TPE0OpPa30BaHUAMH B ApMEHUU (PaKTUUECKH
BBOJIMTCSI CUCTEMA KOHCTUTYLIMOHHOT'O MOHUTOpPUHIA, KOTOPas B OTJIMYME OT KOH-
CTUTYLIUOHHOTO KOHTPOJISl SIBJISIETCS HENPEPBIBHBIM IMPOLIECCOM, HAIIPaBICHHBIM Ha
o0ecreyeHue KOHCTUTYIIMOHaM3Ma B cTpaHe. [1o cymecTBy, KOHTPOJIb B HACTOSILIEE
BpEMSI OCYIIECTBIISIETCS MOCPEACTBOM JUCKPETHOIO COMOCTABIEHUSI 00’ €KTa ¢ caMoi
KoncTutyuuen, a MOHUTOPUHT NPEANOaraeT CUCTEMHOE U HEMPEPHIBHOE BBISIBICHUE
pEaIbHOTO COCTOSIHUSI KOHCTUTYIIMOHATIN3MA B 00IIeCTBE.

[maBHYIO pOJib B CHCTEME KOHCTUTYLIMOHHOTO MOHUTOPUHIA OTBOJAUTCS IJIaBE ToO-
cynapcta. [lo MHEHHIO aBTOpa COBPEMEHHOMN JOKTPUHBI KOHCTUTYLIHOHHOTO MOHH-
topunra npencenarenss Koncrurynmonnoro Cyna PA I'I. Apytionsana Konctutyus
nojKkHa 0043bIBaTh [Ipe3neHTa obecneunBarb NPOBEAEHUE MOCTOTHHON KOHCTUTY LU~
OHHOW JJUarHOCTHKH C YYETOM (DyHKIIMOHAJILHOM POJIM BCEX KOHCTUTYLIMOHHBIX CyOb-
ekToB.” KOHCTHTYIIMOHHAS IUArHOCTHKA MPEAIOJIaraeT eKeTHEBHBINA aHAIU3 MIPaBO-
BbIX HOPM U NPABONPUMEHUTENBHON MPAKTUKHU HA MPEIMET COOTBETCTBHSI MOCIEIHUX
TpeboBanusiM Konctutynuu. OZHOBPEMEHHO, MHBIE KOHCTUTYLIMOHHBIE OpPraHbl W

> ApyrionsH I. I. Koucturynuonnsnit Morutopusr — Epesan, nsp. Hoxap, 2016r., c. 301

3 Tam xe, c. 302
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JOJKHOCTHBIE JIMLA B MPEJENIaxX CBOUX IMOJTHOMOUYUN Takke OylyT y4acTBOBATh B pe-
aNu3alyy KOHCTUTYLIHOHHOTO MOHUTOPUHTIA, B paMKax KOTOPOIO MOCPEACTBOM 00Opa-
nienus B Koncrurynumonnsiit Cyn Oyznet oOecrnieuuBaThesi BepXxoBeHCTBO KoHCTUTYy MM
U cOalaHCUPOBaHHOE (P)YHKIIMOHUPOBAHUE BCEX BETBEW BIIACTH.

Crnenyer OTMETUTb, UTO CUCTEMa KOHCTUTYIIMOHHOIO MOHUTOpPUHIA 3(P(HEKTUBHO
MOeET (PYHKIMOHUPOBATH MPHU (PYHKIIMOHAIBHOM Pa3/1€JIEHUN BIACTEH.

B Hay4yHOU IuTEpaType OTMEUAETCS, YTO «CUCTEMA CIEPIKEK U IPOTUBOBECOB SIBJIS-
€TCS TPETHbUM COCTABHBIM AJIEMEHTOM IPHUHLMIIA pa3/iesieHus BiacTe. [lepBbii sBs-
€TCSl OCHOBHBIM U PEATU3YETCs yTEM Pa3IMYHbIX CIOCOO0B (HOPMHUPOBAHUS BBICIIUX
OpPraHoB rOCyAapCTBEHHOM BIACTH. BTOpo# peanu3yeTcs myTeM yCTaHOBIICHHS B KOH-
CTUTYLIUAX [MOJTHOMOYMM KakKJA0W BETBU I'OCYIapCTBEHHOM BiIacTU. TpeTuii npencras-
asieT co00i cUCTEMY CIAEP>KEK M MPOTUBOBECOB, @ MO CYIIHOCTH 3TO (POPMBI U PE3yJib-
TaT B3aUMOJICHCTBHS BETBEN BIACTH. Bee Tpu 3iieMeHTa B COBOKYITHOCTH U PEATU3YIOT
OPUHIMN pa3fesneHus Baacteid. OOUECTBEHHbIE OTHOILIEHUS B pacCMaTpUBaeMoOi 00-
JACTH UCCICIYIOTCS B 3HAUUTEILHOM 00bEME M B PA3JIMYHBIX aCIeKTax.»”

Yro Kacaercs BOIpoca O TOM, CKOJIBKO BETBEM BJIIACTH MOXKET CYILIECTBOBATh B I'O-
CyHdapcCTBe, TO CIEAYET COMIACUTHCS ¢ MHEHHEM M.A. MuHA3aeBa 0 TOM, YTO HEMIO3BO-
JIMTEIIBHO TPOU3BOJIBHO PACIIMPSTH YUCIO BETBEU BIIACTH, BKIIIOUAs Ty, K IPUMEDY,
BJIACTh MPOKYPOPCKYI0, N30UpaTENIbHY0, KOHTPOJIbHYIO, MOJUTHUYECKYIO0 WM HHYIO.
Yucno BeTBEH BiIacTH HE OOJIbIIE M HE MEHBIIE YKCIa TPy OPraHOB, HAJEICHHBIX
MIOJIHOMOYMSIMHA B3aUMHO CJII€PKMBATH HEJIETUTUMHYIO AECSATEIBHOCTH APYr Apyra.
Ecnu 3aBTpa npokyparypa OyAeT HaJieJeHa TAKUMHU [TOJIHOMOYHUSIMHU, TO TOJIBKO B 3TOM
cliydae ee MOXHO Oy/IeT pacCMaTpUBATh B KAUECTBE OTACIbHOM BETBH BIIACTH. °

Anaimsupys HopMmbl Konctutynuu PA, kacaromumecss CUCTEMBI CIEPKEK U MPOTH-
BOBeCOB, 1 poni Konctutynmonnoro Cyna PA B peanuzanuu 3TUX HOPM, MOKHO BbI-
JEIUTh CIEAYIOIINE HOBOBBEICHMUS.

Bo-nepBbix, HOBasg penakuus Konctutyuun PA moOmHOCTRIO M3MEHUIIA MTOAXObI
B cpepe ACHCTBUS CUCTEMBI CIEPKEK U NPOTUBOBECOB. CyTh U3MEHEHUN 3aKIII0YaeT-
cs B TOM, 4TO B KoHCTHTYIMH MTOsSIBWIIaCh YHUBEpPCAIbHAs HOPMaA, COINIACHO KOTOPOM
KOHCTUTYIIMOHHBIE opranbl (IIpesunent PA, TlapnamenT (npu oOparieHun HEe MEHEe
1/5 ot obero uncna nenyratoB HaunonansHoro Cobpanust), IlpaButensctBo, Beic-
mnii CyneoHsiii CoBeT, a Takke OpraHbl MECTHOT'O CaMOYIIPaBJIEHUS) TP BOZHUKHO-
BEHUU CIIOPOB B CBA3M C UX KOHCTUTYIIMOHHBIMU MOJTHOMOYHSIMH BIIPAaBE OOPaTUTHCS B
Konctutynmonnsiii Cyn. KOHCTUTYLIHMSI KOHKPETHO HE YTOUHSIET, O KAKUX CIIOPAX UAET
peub, HO U3 CMBICIIA COOTBETCTBYIOIIEN KOHCTUTYLIHOHHOM HOPMBI MOXKHO CJI€1aTh BbI-

3noposuesa A.A., 3yesa K.A. CuicteMa cfiep>keK 11 IPOTMBOBECOB KaK HEIIOCPeICTBEHHbII 371EMEHT
IPUHIIVIIA pa3feneHns Buacteil. «Ydyensle 3ametku TOI'Y» Tom 4, Ne 4, 2013 http://ejournal khstu.
ru/media/2013/TGU_4_222.pdf 1181 JnekTpoHHOE HayYHOE U3TaHNE

Munpgsaes M.A. Cucrema caepkek u npotuBosecoB B Koncturyumum Poccumiickoit @egepanyn
http://refdb.ru/look/1207718.html
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BOJI O TOM, YTO P€Yb UJIET O JOBOJIBHO HIIMPOKOM CIIEKTPE BOIIPOCOB, KACAIOLIUXCS OCY-
IECTBJICHUS JIFOOBIX MOJIHOMOUYHA, TPeaycMOTpeHHbIX KoHCTUTY1IHEH.

Kpome toro, cienyet otmeTuth, uto B KoHCTUTY MU ApMEHUYT OSABUIIUCH JTI0BOJIb-
HO MHOT'O HOPM, COIVIACHO KOTOPBIM IIPU HEUCIIOJIHEHNH KOHCTUTYLIMOHHBIM OPraHOM
CBOEH KOHCTUTYLMOHHOW OOS3aHHOCTH B TEUEHHE OMPEJEICHHOIO CpPOKa, COOTBET-
CTBYIOIIIEE ICHCTBUE OyJET CUUTATHCA BBIMOJIHEHHOW B cuily npasa. K nmpumepy, ecnu
[Ipe3uneHT Ha OCHOBAHMHU MPEACTABICHUS IPEMbEP-MUHUCTPA B TPEXJAHEBHBIA CPOK
HE Ha3HAYUT MUHUCTpA, U BMecTe ¢ TeM, He oOpaTuThcsi B Konctutyunonunsiii Cyn,
OyIeT CUMTaThCsl, YTO MUHUCTP Ha3HAUYEH B CUITY ITpaBa. B mogo0HbIX Cilyyasx yHUBEp-
caJibHasi HOpMa MOXET CTaTh MpolecCcyaaIbHONM OCHOBOM st oOpaienust B Koncrury-
nuoHHbIA CyJl B LEJIBI0 pa3pelleHns] pa3HOOOpa3HbIX CIIOPOB, BOZHUKAKOUIUX MEXIY
OpraHaMM paJIMYHBIX BeTBeU BiacTu. C 3TOM TOYKM 3pEHUS CIEYET OTMETUTH OTPOM-
Hyto posib Koncrurynuonnoro Cyna B oOecrnieueHUM (PyHKIMOHUPOBAHUSI CHUCTEMBI
CHEPI)KEK U MTPOTHUBOBECOB.

Bo-BropsIx, HOBas penakuus KoHcTuTynnu nmpeaycMarpuBacT KOHKPETHBIE OCHO-
BaHUA U1 OOpaleHUs] TEX WM MHBIX KOHCTUTYLIMOHHBIX OpraHoB B KoHCTUTyLHOH-
Hbe1i Cyn. B wactHOCTH,

1. Ha OCHOBAaHUM MPHUHITOTO OOJBIIMHCTBOM IOJIOCOB OT OOLIEr0 YKcia JEMyTaToB
HanumonansHoro Co6panus petenusi, KC naet 3akitoueHue 0 HAIMYMKA OCHOBAHUM JJIst
oObsiBiieHus Ilpe3unenty umnuumenta. HoBoBBeieHHEM SIBISIETCS TO, YTO OCHOBAHHEM
Ju1a OOBSBICHUS UMIIMYMEHTA SIBIIIOTCS HE TOJILKO FOCYJapCTBEHHAs! U3MeHa JIM0o co-
BEpILEHUE TAKKOTO NPECTYIUIEHUS], HO TaKkxke U rpydoe Hapymenue Koncruryumu;

2. npu oOpamenuu npasurenbersa B KC nocnennuii pemiaet BOnpoc 0 HEBO3MOXK-
HOCTH ocyuiecTBiieHus [Ipe3nienToM cBOMX nojsHoMounii. /JaHHO€ TOJIHOMOYME B OT-
JUYue OT JEUCTBYIONICH pellakiiuy Oy/leT OCylIeCTBIATh [[paBUTENbCTBO €IMHOINY-
HO, 0e3 yyactust HanmonansHoro CoOpanus;

3. mpu npumeHnenuu lIpe3naeHToM npasa ornarateabHOro BeTo KOHCTUTYIHOHHBIN
Cyn pemaer BOIIpOC COOTBETCTBUS HEMOAIMCAHHOTO 3akoHa KoHcTuTynun ApMeHuu.
[Ipuuem, cornmacHo HOBOM penakuuu KoHCTUTYIMU NpaBo BETO Oy/ieT NPUMEHSITCS UC-
KJIFOUATEJIBHO IPU MIPEATIONAraeMOM HECOOTBETCTBUM ITPUHATOIO 3aKOHA IOJI0KEHUSIM
Koucturynuu;

4. mpyu Ha3HAYEHUU CyAECH CyIOB NEPBOM MHCTAHLWH, ANEIUIALIMOHHBIX CYIOB U
Kaccannonnoro cyna, [Ipesunent PA, npu Hecormmacuu ¢ BeIABUHYTEIMU Beicinm Cy-
neonsiM CoBeTOoM KaHAMaaTypaMu OyZeT BIpPAaBE BO3BPATUTh XOAATalCTBO CO CBOM-
Mu BozpaxeHusiMu. Eciin Boiciimii CyneOnbiii COBET HE COITTACUTCS C BO3PAKEHUSAMU
[Ipe3unenra, nocnenHuii OyzeT Bnpase JUOO MOANKUCATh COOTBETCTBYIOIIMMA aKT JINOO
oOparutbces B Koncruryunonusiii Cy;

5. B Tex caydasx, korna IIpesnnent PA He xemaer moanuchiBaTh yKa3 WIHA pac-
MOPSDKEHUE, KOTOPOE NPUHMMAET HA OHOBAHUM IPEICTABICHMS IPEAYCMOTPEHHBIX
KoncTutyuumen uiy 3akOHOM OpPraHoB, OH OyJeT BIpaBe MpPEICTaBUTh CBOM BO3paXKe-
Hus. [Ipn HenpuHATUN BO3paXKEHUH COOTBETCTBYIOLIMM OPraHOM WJIM JTOJKHOCTHBIM
oM, [Ipesunent nubo noanumet akt 100 odparurcs B Koncrurynumonssiii Cy;
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6. B cinydae, eciii [Ipe3suaeHT Ha OCHOBAaHHUHM NPEICTABICHHS PEMbEP-MUHUACTPA
HE Ha3HAYUT COOTBETCTBYIOLLEI0 MUHUCTPA WU BULE-TIPEMbEPA, OH OyJeT BIpaBe 00-
parutbest B Koncturynuonssiii Cyg, pelieHue KOToporo OyJeT OKOHYATEIbHBIM.

Bo-BTOpBIX, COIMIaCHO HOBOW PENAKLMU MO KOHKPETHBIM KOHCTUTYLIHOHHO-IIPABO-
BbIM criopaMm KoHctutynmonssiii Cysl 1100 NPUHUMAET PEIICHMs], KOTOpblE OKOHYa-
TEJIbHO Pa3pellaroT CIOp MO CYLIECTBY JMOO JaeT 3aKitoueHus. B yacTHOCTH, eciu
B CJIy4yae pacCMOTPEHHMS BOMPOCA O HEBO3MOXKHOCTH BblnojaHeHUs [Ipesnnentom PA
ceoux nosHoMounii Konctutynnonsslii Cyq IPUMHUMAET OKOHYATENIBHOE DPEIICHUE,
TO B citydae oObsiBieHus [Ipesunenty nmnuumenta Koncrurynumonssiii Cyn naer 3a-
kiroueHue. [Ipuuem, B ciyyae oTpULIaTENbHOTO 3aKJIFOYEHUST BOIIPOC 00 MMIIMUYMEHTE
CHUMAETCS C TOBECTKH JTHS.

B Tperpux, B HOBOM pemakunu KOHCTUTYIIMM CBENEHBI K MUHUMYMY T€ Cllydaw,
KOTZIa OJTHA BETBb BCJIIACTH MHUIIUPYET NPEKPAIIECHUE IIOTHOMOYNN OPraHOB WIH JOJIK-
HOCTHBIX JUI Apyrou Bnactu. He cuuras npekpamenns nonHomounit [Ipesnnenra, a
Takke 00’ aBienne Haunonansubim CoOpaHueM NMpaBUTEIbCTBY BOTyMa HEJJOBEPHSI, B
OCTaJIbHBIX CIIy4asx MPEeKpalieHue NOJHOMOUYNM HHUIIUPYETCSI CAMOM BETBBIO BIACTH.
Tak, mo Bonpocam npekpauieHus: noaHomMounii nenyraroB Haunonansnoro Codpanus
B Koncrurynumonnsiii Cyn Bpase oOpatuthesi CoBet Hauponansnoro CoOpanusi, a no
BOITPOCY NIpeKpameHns nojaHomounii cynbu Koncrtutynumonnoro Cyna — He MeHee 3
cyner Konctutynmonnoro Cyna.

B 3akiroueHuu cienyer OTMETUTh, YTO MHOTHE BOIIPOCHI YCIEIIHOTO (DyHKIIMOHU-
POBaHUs CUCTEMBI CAEPIKEK U TPOTUBOBECOB, A TAKXKE MOPSAJIKA PACCMOTPEHUS CIIOPOB
KoncturyunonusiM Cynom OyayT yperylnupoBaHbl COOTBETCTBYIOIIMMHU 3aKOHAMU B
ToM yucJie, 3akoHoM PA «O Konctutyunonnom Cyge», KOTOpbIM OyJieT UMETh CTaTyc
KOHCTUTYILIMOHHOTO 3aKOHA.
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I'pant Hazapsin, 4wieH KoHCcTUTYHMOHHOTO cyaa
PecnyOsimkn ApmeHusi, KAaHAMAAT IOPUAHMYECKUX HAYK

IIpakTHka o0ecnieyeHus cieps:KeK U IPOTHBOBECOB
Koncturyunonnsim cyaom Pecnydnku ApMmenust

YBa:kaeMblil Ipeace1aTe/IbCTBYOIIHI, YBaKaeMble YYaCTHUKH
KOH(pepeHunu!

Posnb 1 3HaYeHNEe OpraHoOB, OCYIIECTBISIOMIMNX KOHCTUTYLIMOHHBIN CyIeOHbIN KOH-
TPOJIb B CUCTEME CIIEPIKEK M IIPOTUBOBECOB BIIACTEN, 00YCIOBIEHBI 00BEMOM IOJIHO-
MOYHMI 3TUX OPraHoB M uX 3(QexTuBHbIM ocyuiecTBieHueM. Hanbonee >3 dexTun-
HO OH MPOSBIIAETCS B YCIOBUSX, KOTJ]a HEMOCPEACTBEHHO MPENYCMOTPEH KaK OOBEKT
KOHCTUTYLMOHHOTO KOHTPOJIAA, JIMOO MPU PACCMOTPEHHUH JeJia O KOHCTUTYLITUOHHOCTH
IOpUINYECKU MPETYCMOTPEH KaK KPUTEPUN KOHCTUTYLIHOHHO-ITPABOBOW OLIEHKH. JTO
nepBoovepeHas He0OXOIUMOCTb, U B YCTAHOBHUBIIMXCS CUCTEMax AaHHas (DyHKLIHS
YKOPEHWJIACh KaK AJIEMEHT BHYTPUIOCYIApCTBEHHOM KYJIbTYPhl KOHCTUTYLHMOHHOTO
KOHTpOJIs. S He cTaHy oOpamarbes K IpodieMe TEOPETUUECKOro MOAX0AA K JAHHOMY
BOITPOCY, YUYNUTHIBASI, YTO MOM KOJUIETA YK€ BBICKA3AJICSA IO 3TOMY ITOBONY, a MONBITA-
I0Ch KpPAaTKO IPEACTABUTh BAllIEMY BHUMAHHUIO APMSHCKUM ONBIT KOHCTUTYIIMOHHOTO
KOHTPOJI B paMKax 3TOr0 BOIIPOCaA.

CornacHo AEMCTBYIOIIMM KOHCTHUTYLIMOHHO-IIPABOBBIM HOpMaMm, B BOIpoce o0e-
cnedeHust 3PPEKTUBHOCTH CUCTEMBI CAEPKEK U IPOTUBOBECOB BETBEN TOCYIapCTBEH-
HoM Bnactu Koncrurynnonssiii Cyn PA oCyliecTBiIsieT CBOKO MHUCCHUIO IIYTEM OLIEH-
KM KOHCTUTYLUMOHHOCTH 3aKOHOJAATENIbHBIX aKTOB. [Ipv BBIHECEHHWH ITOCTAHOBIICHUI
Koncrurynmonneim Cynom PA paccMoTpeHne npuHIUIIA pa3IeIeHAs] BIaCTEN MPOSIB-
JSAETCS KaK MPUHIUIT OCYLIECTBIECHUS KOHCTUTYIHOHHOTO IIPaBOCYAMS, MOTyYHBIINN
cBO€ 3aKperuieHue B crarbe 68 3akona PecnyOnuku Apmenus “O KoHCTUTYHHOHHOM
Cyne”. CommacHo myHKTY 7 ToM ke ctarbu KoHcTuTynmoHHb Cyl yCTaHaBIMBAET
cooTBeTcTBHE KOHCTUTYLIMM OCnapyBaeMOro aKkTa WIM OTAENIBbHBIX ITOJIOKEHUN I10-
CJIEJTHEr0, YYWUTHIBAsA, B YACTHOCTH, IpeaycMoTpeHHyo KoHcTuTyumeil obecrieueH-
HOCTb paszzelieHus U OanaHca Biacteil. B HoBol xe pegakuuu Konctutyuun Apme-
Hun Konctutynmmonnomy Cyny yKe MPEAOCTaBICHO MPABO pa3peliaTh CIIOPbl MEKIY
BETBSIMU I'OCYIapCTBEHHOM BJIACTH.

Ha nmpaktuke Konctutyunonssiii Cyn PA B psiae cBOMX ITOCTAaHOBIIEHUN HEOTHO-
KpaTHO o0paiaics K KOHCTUTYIIMOHHO-IIPABOBOMY COJEPKaHUIO OajlaHCa U CUCUTE-
MBI CIEpKEK M MPOTHUBOBECOB Biactel. B wactHocth, B IlocranoBnenun 11KC-766
Koncrurynmonnsiii Cyz, MOABEPTHYB KOMIUIEKCHOMY aHaiu3y crarbu 1, 2, 3, 5 Kon-
ctutyuuu PA (B penakiuu 2005 roga) oTMETHIL, UTO “TOCYIapCTBEHHAS BIACTh BBICTY-
[IAaeT KaK IOCYJIapCTBEHHO OpraHU30BaHHAas (popma MyOIMUYHOM BJIACTH HApPOJA, OCY-
LIECTBIISIEMAsl B COOTBETCTBUM ¢ KOHCTUTYIIMEN U 3aKOHAMH HA OCHOBE Pa3/IeJICHUs U
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OaslaHca 3aKOHOAATEIHLHOM, UCTIOJHUTENBHONU U CyIeOHON BiacTel. DTO paszzelieHue
OCYULIECTBISIETCA UCXO/I U3 (YHKIIMOHAIBHOTO XapakTepa BJIACTH, B COOTBETCTBUU C
KOTOPBIM (POPMUPYIOTCSI HEOOXOAUMBIE CTPYKTYPBI - OpraHbl BIACTH, KOTOPbIE KOHCTH-
TYLHUOHHO HAJENSI0TCS PABHOLUECHHBIMH MOJHOMOYHSAMHU U KOMIIETEHTHBI BBITIOJHATh
TOJIBKO TAKH€E JEUCTBUS, 111 KOTOPBIX YIIOJTHOMOYEHbI KOHCTUTYIMEN MK 3aKOHAMU .

Tak, nanpumep, B [locranosnenuun [1IKC-673 Koncruryuuonnsiii Cyn, obparia-
SCh K IIPAaBOBOMY CTaTyCy OpraHa, peryjJiMpyrouiero oOueCTBEeHHbIE YCIyTH, HAIIET,
YTO “KOHCTUTYIIMOHHO-IPABOBOM MPUHIIUI OpraHU3aluy rOCyJapCTBEHHOW BJIACTH Ha
OCHOBE pa3/ieJieHUs BJIacTel, uMest (PyHIaMEHTaJIbHOE 3HAYEHUE, OJJHOBPEMEHHO HE
MCKJIIOYAET HAJU4Ke Tako (DyHKIMHU YIIpaBiIeHUs B 0071aCTH rOCyIapCTBEHHOM BIACTH
B YCJIOBUAX CBOOOMBI SKOHOMHYECKOW AESTEIIBHOCTH U CBOOOJAHONW IKOHOMHUYECKOM
KOHKYPEHLMHU, KaK HE3aBUCUMOE PETYJIUPOBAHUE, KOTOPOE BBITEKAET U3 MPABOBOIO
conepxanusi cooTBeTcTByromux crared Koncrtutymuu PA. “Kak dyHkius rocynap-
CTBEHHOTO YIIPABJICHHUS ... OHA MOJJICKUT OalaHCy B paMKax (YHKIIMOHAIbHbBIX, yPaB-
HOBEILIMBAKOLIMX U CAEPKHUBAIOIINX MMOJTHOMOYUN 3aKOHOAATENIbHBIX, UCIIOJTHUTEb-
HBIX U CyI€OHBIX OPTraHOB rOCYIapCTBEHHON BIACTH .

[TpaBoBbie no3uuu Koncrurynmonnoro Cyna 1o yrnomMsiHyToMy 1€y B OCIETYO-
1€ rofibl OKa3aJiCh BEChbMa BaKHBIMU B 0003HAYEHUN 0COOEHHOCTEN KOHCTUTYIIMOH-
HO-TIPABOBOT'O CTATyCa HE3aBUCHUMBIX KOMUCCUI B CUCTEME IOCYIapCTBEHHOM BJIACTH.

B ITocranosnenuu [IKC-665 Konctutyuuonnsiiit Cyn PecniyOnuku ApmeHnus, orie-
HUBAasi KOHCTUTYLMOHHOCTh 3aKOHOJATEIbHON HOPMBI OTHOCUTEIBHO MHCTUTYTA CY-
NeOHOr0 KOHTPOJIA 32 MPABOBBIMU aKTaMH, Hapsiy C TOJKOBAaHUEM, JAHHBIM €My B
IPABONPUMEHUTENILHON TPAKTUKE, HAIlleN, 4TO 3aKOHoJaresibHas (opMyIupoBKa, a
TaK)K€ UMEIOIASICS TO3UIIHS CY/I0OB OOLIEH IOPUCAUKIIMKA OTHOCUTEIBLHO €T0 IPUMEHe-
HUS “‘HE rapaHTUPYIOT OanaHca BiacTel, CoCOOCTBYIOT BOZHUKHOBEHHUIO CEPhE3HOTO
npo0era B CBsI3U € Cy/IeOHBIM KOHTPOJIEM IIPABOBBIX aKTOB M MOJBEPIalOT OMACHOCTH
OCYIIIECTBJICHUE MPaBa Ha CyAeOHYIO0 3alIUTy IIPaB U CBOOOI JIULIA, TPEAYCMOTPEHHOTO
Koncrutynuei PA. Jjist mpaBoBOro rocyaapcTBa HEJOCTOMHOM ABJISIETCS Takasi CUTY-
alusi, Korua 3aKOHOM U MPaBONPUMEHUTENIbHON MPAKTUKON MCKIIIOYAETCs CyAeOHBIN
KOHTPOJIb 10 BOIIPOCY COOTBETCTBUS 3aKOHY OTHEJIbHBIX IPABOBBIX AKTOB Ha OCHOBA-
HUU oOpanieHnil GU3NUeCKuX U IPUIAYECKUX JTUIL .

310 Aeno (HaKTUYECKH MOKa3aJI0 KOHCTUTYIIMOHHO-TIPABOBYIO 3HAYUMOCTh HHCTHUTY-
[IMOHAJILHOW PO aIMUHUCTPATUBHOTO MPABOCYIUS B CUCTEME pas/iesieHus: U OanaHca
Biacrei. Emne Gosbliiee 3HaueHUe ObLIIO JAHO KOHCTUTYIIMOHHO-TIPABOBOM MUCCHU CY-
NeOHOM cUCTEMBI B IIPOIECCe AalbHEHNIIeN JeMOKpaTu3aliy ToOCyIapCTBEHHOM BIIACTH.

B cBoem npyrom Iloctanosnenun ITKC-1063 Koncruryunonunsiii Cyn PA koHcTa-
THUPOBAJI, YTO HEKOTOPBIEC MOCTAHOBKH BOIIPOCOB KacaTresIbHO MPOOJIEMbI, SBIISIOIICHCS
PEIMETOM PACCMOTPEHHUS MO JEIy, “00yCIOBICHBI IPOOJIEMaMH peaanu3alii Ha KOH-
CTUTYLIMOHHOM YPOBHE IIPUHLIMIIA PA3JIEJICHUs BJIacTei U, B YacTHOCTU KoHCTUTY 11~
oHHbIN Cyz1 KOHCTaTUpOBa, 4yTo “B cTpykType Konctutyiuu PA HeT eauHoro noaxosa
B Bompoce (yHKIMOHAIBHOTO pa3zesieHus BIacTeil. B To BpeMst kKak 3aKOHOATEIbHbIE
Y HCIIOJHUTENIbHBIE BJIACTU MPEJCTABICHBI KaK CTPYKTYpPHbIE MHCTUTYTHI, CyAcOHast
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BJIACTh BBIAEISAETCS TOJBKO CBOEW (PYHKIIMOHAIBLHON pOibl0. TeM He MeHee Ha KOH-
CTUTYLIHOHHOM YpOBHE B cucteme cyneOHoi Binactu CoseT npaBocyausi PA paccma-
TPUBAJICS KaK HE3aBUCUMO JIEHCTBYIOLIAs MOJICUCTEMA, UMEIOIAsi CBOU YETKHE KOH-
CTUTYLIMOHHBIE (YHKIIMU B BOIlpoce o0ecreueHus: GyHKIUOHAIbHON 3P PEeKTUBHOCTH
aToil cuctembl”’. Takum obOpazom, mpobiema Obuta 00ycioBieHa TojikoBaHreM KoH-
CTUTYLIMH, TaK CKa3aTh JUIsl YTOUHEHHUSI MHCTUTYLIMOHAIBHOTrO Mecta u poiau Cosera
npaBocyaus PA B cucteMe opraHoB rocylapCTBEHHOW BIIACTH, IPUHUMAsI B KAYECTBE
UCXOJTHOM TOYKH CYLIHOCTb U COJEPKAHNE KOHCTUTYLMOHHBIX (DYHKIIMI 3TOr0 oprasa.
WNHbIMU clOBaMHM, 110 HA3BAHHOMY JI€JTy CTaBWJICS BONPOC 00 OIpENesieHnu MecTa U
POJIM 3TOr0 OpraHa B KOHTEKCTE 00eCIeYeHus] IPUHIHUIIA CIEPKEK U MPOTUBOBECOB B
cucTeme cyAeOHOM BJIACTH, YTO BO MHOTOM M CIIOCOOCTBOBAJIO 00Ji€€ YETKOMY NOHHU-
MaHHUIO MECTa U POJIU OpraHa cyaeoHoro camoynpasieHus. CornmacHO HOBOW peJaKkIU
Koncturyuuu, 3Ty posibs OyAeT BBINOIHATh BhICIIMii cy1eOHBIi COBET.
Koncturynmonnsii Cyn PA B CBOMX HEKOTOPBIX NMOCTAHOBJIEHUAX, B YaCTHOCTH
I[TKC-864, ITKC-914 u TIKC-933, npu 00CyXI€HIUU BOITPOCA O KOMIIETEHIIUHA PACCMO-
TPEHUS BOIPOCA KOHCTUTYLIMOHHOCTH ITpo0esia B MpaBe BhIPA3HJI TPABOBBIE MMO3UIIUH,
paccMarprBasi CBOM MOJIHO-MOYMS B KOHTEKCTE pa3/iesIeHus Bilactel. B wactHocTH, co-
IJJaCHO BBIPAKEHHBIM B YHOMSHYTHIX [loCTaHOBIEHUAX MPABOBBIM MO3HLIMSM, “‘B BO-
npoce Nnpeo1oyieHus rnpodesa B Mpase, paccMarpyBasi MOJHOMOUYHUS 3aKOHO1aTEIbHOTO
oprana u Kouctutyunonsoro Cyna B KOHTEKCTE IPUHLIMNA pa3aeneHus Biacrei, Kon-
CTUTYUHOHHBIN CyJl mocuuTall HEOOXOAUMBIM KOHCTATUPOBATh, UTO BO BCEX CIIyYasx,
Korzaa npooe B npase 00yCJIOBIEH OTCYTCTBHEM HOPMAaTUBHOM 3alI0BEIM OTHOCUTENb-
HO MMEIOIIMXCS B c(pepe NpaBOBOIO PEryIMpPOBaHUs KOHKPETHBIX 00CTOSTENBCTB, ITpe-
OJI0JIEHUE TAKOTo Mpolesa HaXOAUTCA B paMKax KOMIETEHIIMH 3aKOHOJATEIbHOIO Op-
rana”, a He Konctutyunonnoro Cyna. Jleno o0CToUT nHaue, Korjga OTCyTCTBYIOT HUHBIE
NEHCTBYIOIIME MTPABOBbIE FApaHTHH ISl PEOIOJIEHHs TaKoro npooesna. B mogoOHbIx
ciyyasx nonxon Koncrurynumonnoro Cyza siBisieTcsl Y4eTKUM — B paMKaX paccMOTpe-
HUSI KOHKPETHOTO JIeJIa TAKOE MPABOBOE PETYJIMPOBAHUE TPU3ZHAETCS IPOTUBOPEUAIIINM
KoHCcTUTYyIMK M 3aKOHOJATEIbHOMY OpraHy HampaBi€TCsl KOHKPETHOE KOHCTUTYIIH-
OHHO-IIPABOBOE IPEANUCAHUE IPEAYCMOTPETh COOTBETCTBYIOIIEE PENIAMEHTUPOBA-
HUEe. BRIHECEHHBIX IT0 TAKOMY BOIIPOCY ITOCTAHOBIIEHUM OCTATOYHO MHOTO.
Heo6xoquMo oTMETUTh Takxke, 4To obecreueHue 3PHEeKTUBHOTO JEUCTBUS CIEP-
’KEK U IPOTUBOBECOB B CUCTEME Pa3eJICHHsI BIaCTEN ITIaBHBIM 00pa3oM 00YCIIOBIEHO
Takke 3 PEeKTUBHON peain3anueil opraHaMu, OCYIECTBISIOIUMUA KOHCTUTY IUOHHBI
CyZ1€OHBIII KOHTPOJIb, MOJTHOMOYHUS 10 PACCMOTPEHHUIO BO3HUKILUX MEXIY KOHCTUTY-
LIMOHHBIMHM OPTaHaMHM CIIOPOB OTHOCUTENBHO UX KOHCTUTYIIMOHHBIX TOJTHOMOYHH.
[IpaBaa, coracHO E€HWCTBYIOLIUM KOHCTUTYLIMOHHO-IIPABOBbIM HOpMaM, KoHcTH-
TyunoHHbI Cyn PA B HacTosiee BpeMs €Ie He UMEET TAKOTO IMOJTHOMOYUS, OJTHAKO B
pesyabprare npuHATHIX 6 nekadps 2015 1. usmenenuii B Koncrutynuto PA Koncrury-
unonHomy Cyny PA npenocrasieHo takoe npaso. [IpegycmarpuBaroiiasi €ro KOHCTH-
TyLUMOHHAas HOPMa TOKa €I1I€ HE JEUCTBYET U COINIACHO 3AKJIIOYUTEIBHBIM U NIEPEXO/I-
HBIM IIOJIOKEHUAM KOHCTUTYILIMOHHBIX M3MEHEHUHN BCTynuT B aercteue ¢ 2018 roga
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(COOTBETCTBYIOIIEE MOJIOKEHUE, 3aKPEILISIONIEe ITO U3MEHEHHUE TyHKTa 6 ctarbu 209
(myHKT 4 cTtatbu 168 m1aBel 7) BCTYNUT B CUILY B IEHb BCTYIUIEHHUS B IOJDKHOCTh BHOBb
n3bpannoro Ilpe3unenra Pecniyonuku ApmeHust).

Heo0xoaumo moqyepKHyTh, YTO HACTOSIIIEE KOHCTUTYLIMOHHOE U3MEHEHUE BbITE-
KaeT U3 IIPaBOIIPUMEHUTENBHON NpakTuku Konctutynuonnoro Cyna PA.

B wactHOCTH, paccMaTpuBas Ha OCHOBaHUM OoOpauieHus: | eHepaabHOTro MPOKypo-
pa PA KOHCTUTYLIMOHHOCTB CTaTbu YTOJIOBHO-IIPOLIECCYAIBHOTO Koaekca PA, 3akpe-
TUISIFOLLIEN MPAaBO OOBUHUTENS JOMOIHATh UM U3MEHSAThH NPEAbsIBICHHOE OOBUHEHUE,
Konctutynmonnsiit Cyn PA, yuuTeiBas MexyHapOAHYIO IPAKTUKY KOHCTUTYLIMOHHO-
ro npaBocyausi, cBouM [loctanosinenuem [IKC-934 ycraHoBui, “4To CIOXKUBILIASICA
CUTYalUs B KIIACCUYECKOM CMBICIIE ABJISIETCS BOZHUKIIMM MEXIY OpraHaMM rocynap-
CTBEHHOW BJIACTH OTHOCUTEJIBHO KOHCTUTYLIMOHHBIX IOJHOMOYHM CIIOPOM, KOTOPBIH,
KaK IPaBUJIO, TOJKEH Pa3peIIaThCs UCKIFOUUTEIBHO KOHCTUTYLITMOHHBIMU CYJITaMH ITPU
HaJIMYUU y TOCJIEIHUX MPENyCMOTPeHHOro KOHCTUTyHEN paBHOLIEHHOTO MTOJIHOMO-
yus. Konctutyumonnsiii Cyn PA He HazieseH TakuM ITOJIHOMOYMEM, YTO IPENATCTBYET
TaKXK€e MOJIHOLIEHHOMY TapaHTUPOBAHUIO BEpXOBEeHCTBA KOHCTUTY MK .

B cBoem apyrom IlocranoBnenuun IIKC-1236 Konctutyumonnsii Cyn PA, pac-
CMOTPEB KOHCTUTYLIHOHHOCTH ITOJIOKEHUH OTHOCUTEIBHO IOJIHOMOYMN MPOKYpPOPOB
II0 HAJ30py 3a 3aKOHHOCTBIO PEIICHMM, BBIHECEHHBIX OpraHaMH JO3HAHMS U IpE.-
BapUTEJIBHOIO CJIEICTBUS B CBA3M C IPEKPALIEHUEM YTOJOBHOTO JI€J1a, BO30YKIEHUEM
YTOJIOBHOTO JI€J1a WM OTKa30M B BO30Y>KJIE€HUHU YTrOJOBHOTO JIea B X0JI€ J0CY1e0HOro
MPOU3BOJICTBA, OTMETHUJI, UTO “00pallasich K BONPOCY 00eCredeHust KOHCTUTYIIMOHHO-
ro IpHUHIMIA pa3jiesieHns U OajaHca BJIACTEH OCHAapUBAEMBbIM MPABOBBIM PETYIHPO-
BAaHMEM, a TAK)K€ FAPAHTUPOBAHMS JONYCTUMBIX PAMOK MOJHOMOUYHMM KOMIIETEHTHBIX
rOCyJIapCTBEHHBIX OPTraHOB U UX JOJDKHOCTHBIX JINL, KoHCTUTYMOHHBIN Cyl HCXOOUT
13 TOT'O, 4TO B paMKax IPAaBOBOTO PEryIUPOBAHUS, ABISIOLIETOCS MPEIMETOM PaCCMO-
TPEHHUsI 110 HACTOSILIEMY 1€y, KOHCTUTYLIMOHHBIN CIIOP BO3HUK UMEHHO B CBSI3U C Pa3-
JUYHBIM BOCIPUSATUEM U TOJKOBAHUEM 3TOM IPOOJIEMBI .

ITonBoast UTOT, MOXKHO KOHCTATUPOBATH, UYTO MPU PACCMOTPEHHH BOIPOCOB OTHO-
CUTEJIBHO KOHCTUTYLIMOHHOCTH NpaBoBbIX HOpM Konctutymonnsii Cyn PA 3agacTyro
CTAJIKMBAETCA C TAKMMH CUTYalUsIMU, KOTOPBIE MPEICTABIISIIOT COOOM CIIOp MEXAy pas-
JMYHBIMUA OPraHAMM I10 BOIIPOCAaM KOHCTUTYLIMOHHO-IIPABOBBIX NOJHOMOYMM. KoHCTH-
TyIMOHHBIN CyJl, yYUTBIBasE OTCYTCTBHE KOHKPETHOI'O ITOJIHOMOYMSI HA PACCMOTPEHHE
CIIOPOB MEKy Pa3JINYHbIMU OpraHaMH T'OCYAAPCTBEHHOM BJIACTH IO BOIIPOCAM IOJIHO-
MOYMi1, HE TIBITAJICS] 0OONTH OJOOHBIE CUTYAlINH, & BBICKA3bIBaJ 110 KOHKPETHBIM JI€IaM
YETKNE MO3UIUH, KOTOPHIE, SBIISACH BaXKHBIM MCTOYHUKOM NPABA, CTAJIM OCHOBOW KOH-
CTUTYLIMOHHBIX U3MeHeHui. CienoBarenibHo, dpdexTuBHOE ocyniecTrieHre Konctury-
nmoHHbIM Cyzom PA mosnmHOMOYMS pacCMOTPEHMS CIIOPOB MO BONPOCAM KOMIETEHIIUU
(c MpUMEHEHUEM COOTBETCTBYIOUIMX KOHCTUTYLIMOHHBIX HOpM 2018 roma) onHO3HAYHO
MOKET UMETh Ba)KHOE BJIIMSTHUE B ACIEKTE €llle OoJblero odecrnedeHus: B crpaHe a¢-
(EKTUBHOM JIEATEIILHOCTH CUCTEMBI CAEPKEK U IPOTHUBOBECOB MEX/1y BETBSIMH BIIACTH,
rapaHTUpPys TEM CaMbIM KOHCTUTYLIMOHAIM3M M BEPXOBEHCTBO IIPABA.
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Bopuc Beaues, Ilpeacenaress KoHCTHTYHIHOHHOIO cyaa
Pecny0iuku Bosarapus

Paszjnesienue Biaacrei u 6oarapckas Koneruryuus

Pa3nenenue Bnacteil B OOJBILION CTENEHU OTHOCUTEIBHO, OHO MOJBEPKEHO BIIU-
SHUIO MCTOPUYECKUX U MONUTHYECKUX (akTopoB. ['ocynapcTBeHHas BiacTh 00Jaja-
€T TpeMs OTIENbHBIMU chepaMu MPOSBICHUSA, MPEAOCTABICHHBIM TPEM OTIEIbHBIM,
CaMOCTOSTENIbHBIM M B3aUMOJACHCTBYIOIIUM MEXIY co00i yacTsaMm. JlaHHOe moHuMa-
Hue chopmynupoBano OonrapckuM KonctutynuonasiM Cymom emie B 1993 rony, B
Pemiennn 3a Ne 6. ComracHO 3TOMYy PEHIEHHIO, PA3AECIEHUE BIACTEN MPEACTABISIOT
rapaHTUIO OT MOHOIIOJIM3ALUK TOCyAapCcTBEHHOM BiacTh. Cyx cuen, 4To pa3feieHue
BJIACTEH - ATO JIMIIb pa3/eIeHHE YNPaBIEHYECKUX (PYHKIMI U CPEACTBO pa3rpaHuye-
HUSI KOMIIETEHTHOCTH MEK1y HHCTUTYTaMHU.

B Koncturynuu bonrapuu ot 1991 1. BocnipuHsATa HeKast BeCbMa apxandeckas Qop-
MYJIUPOBKA MPUHIMUIIA pa3/ieNIeHus BlIacTeil, OyKBaJIbHO MOBTOPSIONIAs TEKCT NEPBOM
Oorapckoil KOHCTUTYLMH, IPUHATOM B Topozae TeipHoBo B 1879 1. B cT. 8 onpeneneno,
YTO TOCYJAapPCTBEHHAS BJIACTh PA3AENAETCS HA 3aKOHOJAATENBHYI0, HCTIOJHUTEIBHYIO U
cyneOHy10. ITa GOpMyIUPOBKA OCHOBBIBAETCS Ha KJIACCUYECKON TEOPHUH pa3AesIeHUs
BJIACTEH, KaK pa3esieHue NOCPEICTBOM IIPOTUBONOCTABIEHUS U CAEPKUBAHUS (BJIaCTh
OCTaHABJIMBAET BIAcTh). KOHCTUTYIIMOHHAS TEOPUS U NMPAKTUKA COBPEMEHHOIO JIEMO-
KpaTUYECKOro KOHCTUTYIIMOHAIM3MA €lIe C Mepruoaa nocie Bropoil MUpOBOK BOMHBI
MEHSIET aKLEHT C ITPOTUBONOCTABIICHUS U YAECPKUBAHUS HA HHTETPALIMIO U B3aUMOJEH-
CTBUE MEXY BIacTAMH. Takum o0Opa3oM, OHU XOTS U SBJIAIOTCS pa3AesieHHbIMU, Aeil-
CTBYIOT BO MMl 0OLIEero 6jara, OCHOBBIBAIOTCSI HA OJHUX U TEX K€ KOHCTUTYLIMOHHBIX
LHEHHOCTSX U MPUHIMUIIAX, pa00TalOT BMECTE JJIsl JOCTHIKEHUS aKTyalbHBIX LEJIeH, KO-
TOpbIE IEMOKPATUYECKOE OOIIECTBO CTAaBUT NEpe]l COOOH.

Nmenno nosromy B nmpaktuke Koncrurynnonnoro Cyna yrBepIHIOCh TIOHUMAHHUE,
YTO pa3zesIeHHe BIacTel He cielyeT a0CONIOTU3UPOBATh U YTO MEK/y HUMH HET ,,KH-
TalCKOM cTeHbl*. B3aumonencTBre Mexay OTAEIbHBIMA HHCTUTYTaMU O0ECIIEUHBAET
(YHKIMOHUPOBAHUE €MHON rOCYITapCTBEHHOM BIACTU U CYBEPEHUTET.

[IpaBOBO€ M MONUTHYECKOE COJEPKAHNE TEPMUHA ,,pa3/ICICHAE BIACTEN  3aKIIIO-
YaeTcsl B TOM, YTO PeUb UJET O TPEX OCHOBHBIX (DYHKIUSAX FOCYJapCTBEHHOM BIACTH,
T.€. O Pa3rpaHUYEHUN KOMIIETEHTHOCTH MEXIY TPEMsI IPYIIIAMU OPraHOB, a HE O Ka-
KOM-JIMOO TPOEBIIACTUH, BKJIIFOUEHHOM B YIPABIEHUE COBPEMEHHOTO rOCY/1apCTRA.

[IpyrHLIMT pa3aeneHns BIacTel NpOsBISIET CBOE 3HAYEHNE IO MHOTUM HAIPABJICHU-
SIM, CPE/IM KOTOPBIX CTOUT BBLACIIUTD 3aIUATY MPaB U CBOOO/] UETIOBEKA; FTApaHTUPOBAHUE
CTAOMJIBHBIX JIEMOKPATUYECKUX PEXHMOB YIPABICHUS, UCKIIOYAIOIIMX KOHIEHTpa-
LIMIO BJIACTH; CTPOUTENILCTBO MPABOBOIO rocynapctsa. KoneuHo, He cienyer 3a0bIBaTh,
YTO TOCyAapCTBEHHbIE (DYHKIUU OCYILECTBIISIOTCS COOTBETCTBYIOIIMMU BIACTAMM I10-
CJI€ TOTO, KaK YYpeIUTeIbHas BIACTh ONPEENINIIA PAMKHU UX CO3aHusl, PyHKIIMOHUPO-
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BAaHUS U B3aUMOJECHUCTBUS, PAMKH, UCKIIFOUAIOIINE AECIIOTUYECKOE YIIPABICHUE.

Pazymeercs, kitaccuueckoe eneHre BIIaCTEN Ha 3aKOHOATENIbHY0, UCTIOJIHUTENb-
HYIO U CyIeOHYI0, 10 HEOOXOAMMOCTH HE cliefyeT abCONIOTU3NPOBATh €I TI0 OJTHOM
IpuYrHe. B CBSI3M ¢ COBPEMEHHOM KOHCTUTYILIMOHHOW TEOPUEH U ITPAKTUKOM, MeXa-
HU3M, [IOCPEACTBOM KOTOPOTO OCYILIECTBIISIETCS Pa3/ICICHUE BIACTENW, HAMHOTO CIIOXK-
HEe, 110 CPABHEHUIO C UCTOPUUYECKUMHU MOJEIISAMU MEPBBIX MUCAHHBIX KOHCTUTYLHMN.
Cerojus pazjienieHrue He TPOoJIeTaeT, eAMHCTBEHHO, MEXIY CyOheKTaMU 3aKOHO/IaTE b~
HOM, UCTIOJTHUTEILHOM U Cy/1Ie0HOM BIIACTH, HO TAKXKE CYIIECTBYET 110 BEpTUKAIH (TICH-
TpajbHas TOCYIapCTBEHHAS BIIACTh - MECTHOE CAMOYIIPABJIEHUE), Pa3/I€JICHUE B TEMIIO-
pajbHOM IUIaHE (HECOBMAJAEHUE CPOKOB MOJTHOMOYUN FOCYIapCTBEHHBIX HHCTUTYTOB),
pa3lleIeHUe MEXy YYPEOUTEIbHOM W YUPEXKIECHHBIMU BIACTAMM (pacrpeneicHue
IIPaBOMOYHUI IO MTPUHATUIO HOBOM KOHCTUTYLIMU U IO PEBU3HUU JCUCTBYIOLIEN MEXKITY
paznu4yHbIMU cyObekTaMu) U T.11. Tak Hanpumep, [Ipesuaent PecnyOmuku bonrapun
HE SBJISIETCS] YaCThIO TPEX KJIACCMUECKUX BETBEU BIACTH, HO 00a/iaeT 3HAUUTEIbHBI-
MU TIPABOMOYMSIMHU 110 OTHOIICHUIO KXo U3 HUX. [Ipe3useHT, XoTs OOJBITMHCTBO
€ro IMPaBOMOYNI HAPABJICHBI K UCTIOJIHUTEIIbHOM BJIACTH, MOXKET, IIPU HAJIMYUU OTIpE-
JICJICHHBIX yCJIIOBUM, paciycTuTh llapnaMeHT u gaxe peBU3UpPOBATh MOCIEICTBUS CY-
NEeOHBIX aKTOB, OCYIIECTBIISISI MPAaBO Ha MOMMIOBaHUE. Henb3si B TpueANMHYIO KOOp-
JTUHATHYIO CUCTEMY TIOMECTUTh OMOY/ICMEHA, KOTOPOMY KOHCTHUTYIIUS MPEIOCTABISET
(GYHKITHIO 3aCTYITHUYECTBA U 3aIIUTHI IPAB rpakian. B To e BpeMs, oMOyicMeH ocCy-
HIECTBIISET CBOIO (DYHKIIUIO TIO OTHOIIEHUIO BCEX TOCYIapCTBEHHBIX OPTaHOB, B TOM
YUCJIC HAXOASLIMXCS BHE KIIACCUYECKOW TPUAJIbl 3aKOHOAATEIbHON-UCTIOJIHUTEIbHOM-
cyneOHo# BracTu. B Oonrapckoil KOHCTUTYIITMOHHOW MOJEIHA BHE ATOTO pa3/ielieHuUs
HaxoauTcs Takxke Konctutynuonssiid Cy, 00eCIednBaroOIui pa3aeiecHue MexIy yu-
PEAUTENIBHON U YUPEXKICHHBIMU BIIACTSIMU, BEpXOBEHCTBO KOHCTUTYIMH, TapaHTHDY-
IOIIMI IIPaBa 4YeJI0BEKa U ,,yACPKUBAIOLINN OTAEIbHBIE TOCYAAPCTBEHHBIE OPTraHbl B
paMKH, OTBeIcHHbIE UM KoHCTUTYLIMEN.

Nmenno Konctutynuuonnsiii Cy o0ecreduBaeT To, UTO B 3TUX paMKaX BIACTH HE
OyZIeT MPOTHUBOMOCTABIISITHCS CAMOIICNIBHO, a OyIyT COTpYAHHYATh BO UMSI OTCTaWBa-
HUSI KOHCTUTYIIMOHHBIX IleHHOocTed. U ecnu obecnieuenne O6ananca Mexay 3aKOHOZA-
TEJIHLHOW U MCIIOJIHUTENLHON BIacThio TpeOyeT Toro, ytoOsl Konctutynmonnsiit Cyn
ObLT apOUTPOM B TIOJTUTUYECKUX OTHOIIECHUSX, TO OJTHON U3 OCHOBHBIX (DYHKITUH Cy/a
SBIIICTCS 3allIUTa HE3aBUCUMOCTU CyAeOHON CHUCTEMBI OT MOJIMTUYECKOTO BIUSIHUS U
oOecrieyeHne ee He3aBUCHUMOCTH. Takum oOpazom, Koncrturymnuonnsit Cyn, B CUITYy
CBOUX MPABOMOYMI, UMEET OTHOLICHHE KO BCEM TPEM OCHOBHBIM BETBSIM BJACTU. B
OTIPEJICTICHHOM CMBICIIC UX B3aUMOJICHCTBHE OCHOBBIBAETCS U HA 0COOOM MTPABOMOYHH
KOHCTUTYLIMOHHOM FOPUCAUKIIUH TOJIKOBATh KOHCTUTYIIMOHHBIE HOPMBI U PELIAThH CIO-
PBI O KOMIIETEHTHOCTHU MEXK]ly Pa3/IeJICHHBIMU BJIACTSIMM.

B 6onrapckoit koHCTUTYHIHMOHHOM cucteMe Koncturyrnmonusii Cyn mO3UIIMOHU-
pOBaH BHE Cy/1e0HOM BIAcTH, U, TIO ATON MPUYNHE, OH HAXOJUTCS BHE KJIACCUYECKOTO
paznenenus Biacteil. Ero poinb - ObiTh Xpanutenem KoHcTutyuu, 1ecTBOBaTh B Ka-
YECTBE OCPEAHUKA MEXKIY YUPEAUTEIBHOU BIACTHIO U TpeMs pasaeieHHbIMU KoHcTH-
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TYIHEHN BETBSIMU BJIACTU, TIPH TOM CTPEMSICh K TOMY, YTOOBI OHU (DYHKITMOHHPOBAJIH B
paMKax, ONPENEIICHHbIX JJIl HUX OCHOBHBIM 3aKOHOM. B OIpeniesieHHOM CMBICIIE, €ro
MOXKHO paccMaTpvBaTh TAK)Ke€ B Ka4eCTBE IOPUIUYECKOTO apOUTpa B CIOPAX MEKIY
WHCTUTYTaMH OTHOCUTEJIBHO KOMIIETEHTHOCTH.

N3noxeHHoe 10 cero MOMEHTAa €Ile pa3 MOATBEPKAAET BBIBOJI O TOM, YTO pa3ze-
JICHUE BETBEW BJIACTH SICHO Pa3rpaHUUYMBAET (PYHKIIMHM OCHOBHBIX TOCYIapCTBEHHBIX
OpPraHoB, HE UCKJIKOYAs [IPU 3TOM UX B3auMozencTusd. [lapameTpsl 3T0r0 B3aumoaen-
CTBUSl YCTAHOBJICHBI YUPEIMTEIBHOW BJIACTHIO, YTO HE MCKIIFOYAET BMEIIATEIIbCTBA
Koncturynmonnoro Cyna B oTAeNnbHbIE CMEXHBIEC ciydau. [1o3Bomto cebe BBHIIETUTH
JIVILIB J1BA U3 HUX.

IlepBbIil U3 HUX CBSI3aH C HEITPUKOCHOBEHHOCTHIO JICIYTATOB NapiaaMeHTa. B cuiy
Konctutynuu, nemnyraroB mnapjiaMeHTa HENb3sl 3aJ€pXKaTh U 110 OTHOLICHUIO K HUM
HE MOXET ObITh BO30YXICHO YTOJIOBHOE TPOU3BOJICTBO, €CJIM TOJILKO UX HETIPUKOCHO-
BEHHOCTH He OyJeT cHiaTa camuM [lapiaMeHToM. DTO TPOUCXOAUT IO MPECTABICHUIO
I'enepasnibHOTO TIPOKYpOpa. [TapmaMeHT MOXKET cO3AaTh CIEHNUATBHYIO KOMUCCUIO IS
pPaccMOTpEHHUs TPOKYPOPCKOTo npeacTaBieHus. Eciau Oyner couTeHo, 4To B MpeACcTaB-
neHnu [ eHepallbHOTO MPOKYpOpa COAEPKHUTCS JOCTATOYHO JAHHBIX O COBEPLICHHOM
npecrymienun, [lapimament bonrapuu cHuMaeT HENPUKOCHOBEHHOCTh. B KoHctuty-
IIUU CPAaBHUTEIHHO HEJAABHO ObLIa MPEAYCMOTPEHA TaK)Ke BO3MOXKHOCTH JEMyTaTram
CaMHMM OTKa3aThCsl OT CBOEW HEMPUKOCHOBEHHOCTH. 3a IMOCIEIHUE JIECATH JIET UMe-
nock Oonee 40 mpencTaBIeHUN O CHATHUM HEMPUKOCHOBEHHOCTU C JEMYyTaToOB, MPH
ATOM JIMIITH OJIMH pa3 O0NrapcKuii mapjJaMeHT OTKa3zall B CHATUU. Ha maHHbIIT MOMEHT
BOIIPOC O PAaCCIEAOBAHUM JIEYTAaTOB HE MOPOKIAECT HUKAKUX 3aTPYAHEHUN C TOUYKHU
3peHus mnpaBa — [eHepabHBINA MPOKYPOP HAMPABISET MPEACTABICHUS, YOSIUTEIHHO
X MOTUBHUpYET U Oonrapckuit [lapiamMeHT JaeT cBoe coryiacue Ha CHITHE HEMPUKOC-
HOoBeHHOCTH. Ho a1 Toro, oiHako, 4ToObl ObUT JOCTUTHYT TaKOW Pe3yabTar, moTpedo-
BaJIOCh, UTOOBI crielMaabHbIM penieHneM Konctutynunonusiii Cya BRISCHHII colepka-
HUE JIeMyTaTCKOM HEHaKa3ayeMOCTH U HETTPUKOCHOBEHHOCTH HAPOIHBIX H30PAHHUKOB
— HaliTh OanaHc MeXIy WHTEPECaMU 3aKOHOIATEILHOM U CyJIeOHON BIACTH.

JpyruM TakuM TOBOJIOM, KOTOPBIM MOT Obl MOPOAUTH KOH(IMKTHI MKy BIACTSI-
MU, OBLJT CBSI3aH C XO3SIMICTBEHHBIM BEICHUEM TOCYIapCTBEHHOTO UMYIIIECTBA.

B 6onrapckoit Konctutyuu npomnucaHo, 4To XO03sIICTBEHHOE BEJEHWE rocynap-
CTBEHHOI'0 UMYLIECTBA OCYILIECTBIISIETCS ITPABUTEIBLCTBOM. B TO e BpeMsl, yUUThIBas
HEO0OXOIMMOCTh HE TPEIOCTABISATh UCTIOJHUTEIBHONW BJIACTH MOCPEJICTBOM JaHHOTO
IIPABOMOYHSI CITUIIIKOM OOJBIITUX BO3MOXKHOCTEH M CO37aBaTh BOBMOKHOCTH HapyIlie-
HuUsl OajmaHca MEXy BeTBsIMU BiacTu, KoHcTutynnonusiii CyJ cyel, 4To IpaBUTENb-
CTBO, B IPOLIECCE OCYLIECTBICHHS TAHHOTO CBOErO TPABOMOYMSL, HE MOYKET 3aTPYIHSITh
JNEATENbHOCTh YCTAHOBJIICHHBIX KOHCTUTYLIMEN OpraHoB, Kak [Ipesuaent, [lapmament
CTpaHbl, cyeOHbIe Opranbl 1 KOHCTUTYIIMOHHBIN cy. MIcnoaHUTENbHAS BIACTh HE MO-
KET PACTIOPSKATHCS HEIBUYKUMOCTBIO, TJIE pa3MeIIeHbl T HHCTUTYTHI, 0€3 UX CIEIu-
aJIbHOTO COTVIaCHs.

B 3akiouenue, MHE XOTeNOCh ObI CKa3aTh, YTO MPUHIIMI pa3/iefieHUs BIAaCcTeH Io-
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CJIEIOBAaTEIbHO MPOBOAMIICSA B Oonrapckoil KOHCTUTYIIMM B €r0 COBPEMEHHOM, YCII0XK-
HEHHOM WM TMOKOM BapuaHte. ['apanTuio ero coOmtoneHusi odecneunBaetT KoHncrury-
uMOHHBIA Cyj1, KOTOPBI CBOMMH PEIICHUSMH PAa3pEIIaeT CIIOPbl MEXKY OTAEIbHBIMU
BETBSMM BJIACTH, YIEPKUBAsl UX B paMKax T€X MPaBOMOYUI, KOTOPbIE UM ObLIN MPEIO-
CTaBJICHBI YUPEAUTEIBHON BIACThIO. DTH PAMKH, OIATH KE B CHILy pemeHnii KoHcrtu-
tyuronHoro Cyna, MOXKeT U3MEHUTh enMHCTBeHHO Bennkoe Hapognoe CoOpanue, a
He [TapmaMeHT 00BIYHOTO COCTaBA.
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Dr. H. Patrialis Akbar S.H., M.H.,
Judge of the Constitutional Court of the Republic of Indonesia

The constitutional court of the
Republic of Indonesia

The place and the importance of constitutional control body in effective
functioning of checks and balances system between the branches of state power
(based on the Indonesian Constitution)!

* Your Excellency the Chief Justice of the Constitutional Chamber of The
Supreme Court of The Kyrgyz Republic

* The honorable Chief Justices and Justices of Constitutional Courts or other
Equivalent Institutions, as well as

The honorable participants of the international conference,

I would like to take this opportunity on behalf of the Chief Justice of the Indonesian
Constitutional Court, Prof. Dr. Arief Hidayat S.H., M.S, to convey his warm greeting
to Your Excellency the Chief Justice of the Constitutional Chamber of The Supreme
Court of The Kyrgyz Republic. He sends a profuse apology for not being able to attend
this conference due to his duties as a state official which require his presence.

As the representative of the Indonesian Constitutional Court, in this session I would
like to present a paper entitled “The Place And The Importance Of Constitutional Con-
trol Body In Effective Functioning Of Checks And Balances System Between The
Branches Of State Power (Based On The Indonesian Constitution).

Before we discuss about the substantial topic, I would like to give some introduc-
tion to all participants. I think it would be right if we talk about the check and balances
system, especially in Indonesia. Because, actually, I have a lots of experiences in it.
I’m the one of few very lucky person who have experiences in three branches of power,
there are legislative, executive and judiciary.

Just for your information, as a legislator, I’ve become a member of parliament for
two periods (1999 — 2004 and 2004 — 2009). In the other hand, in an executive sector,
at 2009, I’ve been appointed by The President (Mr. Susilo Bambang Yudhoyono) for
being a Minister of Legal Affairs and Human Rights. Today, as we know, I’m attending
here as a judge of The Constitutional Court of Indonesia. So, according to my simple
story, I just feel very blessed because The God Allah Subhanahu Wata’ala gives me that
opportunity.

! The paper presented in the Internasional Conference on “The Place And The Importance Of Con-
stitutional Control Body In Effective Functioning Of Checks And Balances System Between The
Branches Of State Power” Issyk-Kul lake, Kyrgyztan, June 9-10, 2016.
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Review on The Constitutional Court of Indonesia

The honorable participants of the conference,

Today, Let me talk especially about The Constitutional Court of Indonesia as a ju-
dicial body, as one of the bodies exercising judicial power besides The Supreme Court
of Indonesia. The Constitutional Court of Indonesia has been established as a result of
the amendments to the constitution (the 1945 Constitution) during the period of 1999-
2002. Article 24C Paragraph (1) of the amended 1945 Constitution basically provides
that the main duty and function of the Constitutional Court are to protect and safeguard
the constitution. This means that the Constitutional Court ensures that the norms and
provisions in the constitution are not merely a series of meaningless letters and sen-
tences, but rather, they are actualized and practiced in the state life.

In order to protect and safeguard the constitution, Article 24C Paragraph (1) of
the 1945 Constitution states that the Constitutional Court has 4 (four) constitutional
authorities and one constitutional obligation. The four authorities of the Constitutional
Court are as follows (1). To conduct review of laws against the 1945 Constitution; (2).
To decide upon disputes between state bodies having authorities granted by the 1945
Constitution; (3). To decide upon the dissolution of political parties; and (4). To de-
cide upon disputes on the results of general elections. Whereas pursuant to Article 7B
Paragraph (1) up to and including Paragraph (5) also Article 24C Paragraph (2) of the
1945 Constitution, the Constitutional Court has the obligation to issue a decision on the
opinion of the People’s Legislative Assembly that the President and/or Vice President
has committed a criminal offence or a disgraceful act, or that he/she is not qualified to
become President and/or Vice President as intended in the 1945 Constitution.

In view of such authorities, in general, the Constitutional Court exercises its au-
thorities as the guardian and protector of the constitution by making interpretation of
the norms and provisions of the constitution. As a constitutional judiciary, the results
of the interpretation of the Constitutional Court are final and legally binding. It is in
such context that the Constitutional Court has the function as the interpreter of the
constitution. In addition to that, still in the context of protecting and safeguarding the
constitution, the Constitutional Court also has the functions as the guardian of democ-
racy, the protector of the constitutional rights of the citizens as well as the protector
of human rights. Such functions and authorities of the Constitutional Court allow the
Constitutional Court to play a very important role in each phase of the development of
state administration, human rights and constitutionalism in Indonesia.

Principally, the Indonesian Constitutional Court is established to protect the consti-
tutional rights of citizen from many potential violations. Based on the function to safe-
guard the constitution, by means of the authority to conduct a review of a law against
the Constitution, it is obvious that the Constitutional Court plays a role in protecting
the constitutional rights of citizens against the norms of law contradictory to the con-
stitution. Based on the function to safeguard democracy and by virtue of the authority
to settle disputes over the result of general election, the Constitutional Court guarantees
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that the constitutional rights of citizens are granted in accordance with the democratic
principle of general election. Likewise, the Constitutional Court has also been contrib-
uting to directing the process of democracy in Indonesia in accordance with the basic
principles under the 1945 Constitution which highly upholds Human Rights.

One of the principal authorities of the Constitutional is to conduct a review of
a law against the Constitution, or in theoretical treasure it is included in judicial re-
view domain. In many references, the basic idea about the existence of judicial review
mechanism actually constitutes the effort to force the legislator to adhere to the con-
stitution, particularly to prevent them from making a law contradictory to the constitu-
tion. Moreover, according to the historical perspective of the constitution reflects the
struggle of human being for his rights to be guaranteed and protected, if there is a law
(or other subordinate regulations) violating the fundamental rights, the said law must
be declared to be contradictory to the constitution. The history indicates that regardless
of the variety of the constitution, each country shall control the authority of the Consti-
tutional Court. However, the authority to conduct a review of the norms of law against
the Constitution is the principal authority of the Constitutional Court.

The separation of powers

The honorable participants of the conference,

In relation to the application of the separation of powers, The 1945 Constitution,
prior to its amendments, actually confirmed the adoption of the constitutional state
concept (rechtsstaat) by the Republic of Indonesia.

However, Indonesia did not fully adopt the concept since the beginning, because
in reality the provisions set forth in the Constitution were made based on Indonesia’s
domestic needs. This is reflected in the authority of the President to make laws, in ad-
dition to his position as the head of government and the head of state. Even though he
requires the approval of the Parliament (DPR) for making laws, the constitutional norm
setting forth the authority of the President to make law has led to the concentration
of powers on the President (executive heavy) in the history of Indonesian state admin-
istration. The absence of mechanism for balancing and monitoring the law-making
authority through the process of judicial review at the time made such concentration
even more obvious. All components of the Indonesian nation realized the flaws in the
constitutional statement about the separation of powers in the history of Indonesian
state administration, and they found a momentum of change in the reform era in 1998.
Therefore, one of the changes agreed in the formulation of the amendments to the 1945
Constitution as one of the reform agenda items, was to purify the presidential system,
including the confirmation of the principle of separation of powers as one of the com-
ponents of the presidential system. In the context of Indonesian state administration
system following the amendments to the Constitution in 1999 -2002, the concept of
separation of powers is applied by referring to the following principles: First, the legis-
lative, executive and judicial powers have different functions, namely to make laws, to
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implement laws and to administer courts in order to enforce laws and justice, respec-
tively. Second, it is not allowed to hold concurrent positions in those three branches of
power. Third, none of these institutions can intervene in the implementation of their
respective functions. Fourth, the principle of checks and balances prevails among the
branches of power. Fifth, the branches have equal positions with coordinative function
rather than subordinative function.

Checks and Balances Mechanism

The honorable participants of the conference,

The checks and balances mechanism is one of the principles that needs to be strength-
ened in Indonesia’s state administration system. The idea of checks and balances has
actually been brought up in public debates. The idea of judicial review, for example,
already existed during the formulation of the 1945 Constitution prior to Indonesian
independence. It was first conveyed by one of the founding fathers, Moh. Yamin. The
idea of judicial review continued to present, especially among academicians, but it had
never been successfully legally institutionalized. Therefore, prior to the amendments
to the Constitution, Indonesian judicial body did not have the authority to conduct
constitutional review. At that time, judicial review of laws could only be conducted by
the legislative body through the mechanism of legislative review or political review,
whereas the real power of this body used to be strongly dominated by the President.

One of the efforts to strengthen the checks and balances mechanism between the
judicial and legislative powers has been the establishment of the Constitutional Court
which has the authority to conduct judicial review of laws against the 1945 Constitu-
tion, both materially and formally, whereas the Supreme Court has the authority to
conduct judicial review of regulations against laws and regulations of a higher rank in
the hierarchy. In addition to the authority to conduct judicial review of laws against the
Constitution, the Constitutional Court has other authorities as well that are closely re-
lated to the application of the checks and balances mechanism, namely to decide in dis-
putes of authorities between state institutions the authorities of which are granted under
the 1945 Constitution, to decide upon the dissolution of political parties, and to decide
upon electoral disputes. The Indonesian Constitutional Court also has the obligation to
decide upon the opinion of the Parliament (DPR) about alleged violations of the 1945
Constitution committed by the President and/or Vice President or better known as im-
peachment. Considering such highly important authorities, especially those related to
its function in the implementation of the checks and balances mechanism, the Indone-
sian Constitutional Court is certainly not free from the oversight by other branches of
power, namely the legislative and the executive.

Based on the aforementioned illustration, we come to the conclusion that the de-
pendence and independence of a Constitutional Court in the context of the separation
of powers are likely to affect to a great extent the performance and functions of the
Constitutional Court in the implementation of the checks and balances mechanism.
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Simultaneous regional election

Recently, The Constitutional Court of Indonesia has been completed to handle a lot
of simultaneous regional elections cases. 151 cases has been registered by the register
of Constitutional Court of Indonesia.

Actually, the constitution of Indonesia doesn’t provide that authority, but since de-
cision of Constitutional Court of Indonesia concerning this case, the state institution
which can handle it is constitutional court of Indonesia while the special election court
1s in “under construction”. Moreover, the other state institutions like House of Repre-
sentative and Supreme Court entrusting this problem can be solved by the Constitu-
tional Court of Indonesia. From the perspective of Constitutional Court of Indonesia,
this is kind of dedication to our country.

The honorable participants of the conference,

As the conclusion of this presentation, I reiterate that the Indonesian Constitutional
Court plays a role in recovering the constitutional rights of citizens violated by the
coming into effect of norms of law through the exercise of the authority to conduct a
review of a law against the Constitution. Furthermore, by virtue of such authority to
conduct a review of a law, the Constitutional Court is able to control the legislator, so as
to be prudent in the formation of a law. It shall not violate and/or disregard the obliga-
tion to provide protection to the constitutional rights of citizens.

In addition, by virtue of the authority to settle disputes over the result of general
election, the Constitutional Court plays a role in assuring and ensuring that the right to
elect and/or the right to be elected as the constitutional rights of citizens are shielded
from any form of manipulation and misappropriation detrimental to citizens. Likewise,
the Constitutional Court plays a role in protecting the integrity of the Unitary State of
the Republic of Indonesia, namely protecting the democracy so as to be established in
accordance with and under the 1945 Constitution.
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[MIanak YH3u.a,
wieH Koncruryuunonnoro Cosera Pecnmyosinkun Kazaxcran
JOKTOP HPUIMYECKUX HAYK, Mpodeccop

Ypmaryy MykamoOer IllagpikanoBu4! ByryHKy KaJbIKapajbIK
KOH(epPeHUHMATa KATHIIbIN OTYPraH YPMaTyy KaTblIIYy4blIaphbl,
YIOLITYPYY4yyJapsl ;kaHa KoHOKTap! Cuszaepan Kazakcran
Pecnyoimmkacoinbin Koncrurynusiiibik Kenemnn reparacst Urops
NBanoBu4 PoroBTryH arbiHaH, ’KaHA 63 aTBIMHAH KaJIbIKAPAJIbIK
KOH(epeHI M KYMYIUIYHYH 0aIITAJIAIIBI MEHEH KYyTTYKTaiMm!
Kondepenuus :xymymy HUTHIHKTYY KaHA TA0BIIITHI 00JI0TYHA
HILIEeHUMHUM 30p!

IpenBapuTe/ibHbII KOHCTUTYHHOHHBIA KOHTPOJIb B 3aKOHOTBOPYECKOM
npouecce: Ka3axCTAHCKUH ONbIT

Couerast MyIpoCTh M IPOHULATENILHOCTD, Ul U CTPEMIIEHHs Hapoja Benukoii
Crenu, HalLIMX MPEAKOB U COBPEMEHHYIO0 MUPOBYIO MPABOBYIO KYIbTYpY, KoHCTHTY M
Pecnyonuku Kazaxctan chopmupoBasia Ha Halllel UCTOPUYECKON pOAMHE MOJUTUKO-
HKOHOMHUYECKYIO0, TPAaBOBYIO OCHOBY HE3aBHCHMOIO TOCYIapCTBa.

KoHCTUTYLIMOHHBIE LIEHHOCTH, UIeU U MOJd0keHUs OCHOBHOIO 3aKOHa KOMILIEK-
CHO ocyuecTBisAOTCS B pemieHusix [Ipesunenra Pecnyonuku Kazaxcran — B TOKyMeH-
Tax Mo TOCyAapCTBEHHOMY IUIAHUPOBAHUIO, B MEPBYIO ouepenb B crparerun «Kazax-
ctan-2030» 1 B npuHATON i peanu3anuu crparerun «Kazaxcran-2050», a Takxke B
exxerogubix [locnanusax [maBwl rocynapcTsa Hapony Kaszaxcrana v B rocyqapCTBEH-
HBIX [TpOrpamMMax.

B nemokparuueckom, MpaBoBOM, pa3BUTOM IOCY/IapCTBE OCHOBHBIM ITyTeM oOecreye-
HUSI KOHCTUTYLIMOHHOM 3aKOHHOCTH BBICTYTIA€T MHCTUTYT KOHCTUTYLIMOHHOTO KOHTPOJISL.

B a0contoTHOM OOJIBIIMHCTBE TOCYJAapCTB MHUpPa CYHIECTBYET CHCTEMA C LIEJbIO
oOecreyeHus: BEpXOBEHCTBA OCHOBHOIO 3aKOHA, TPABOBOM 3aIIMThl KOHCTUTYLUH.

O600u1asi MUPOBOW ONBIT KOHCTUTYLIMOHHOTO KOHTPOJIA, B 3alaJHON MPaBOBOM
KYJBTYPE MOXXHO BBIACIUTH 3 MOJENN KOHCTUTYIIMOHHOIO KOHTPOJISA: aMepUKaHCKas,
KOHTHMHEHTAJIbHAsI U CMEIIaHHAs.

B cBsa3u ¢ TeM, 4TO cped MCTOYHUKOB MpaBa KOHCTUTYLHMS OOJIalaeT BbICIIEH
IOPUIMYECKON CHIION, 0OecleunBarolleld BEpXOBEHCTBO IpPaBa, KOHCTUTYLHOHHBIN
KOHTPOJIb JIJIs 3aIIMThl KOHCTUTYLIUH CPEACTBAMU MyOJIUYHON BJIACTU OCYIIECTBIISIET-
Csl IOCPEICTBOM (PYHKIMH CHEUATBHOTO YIOJIHOMOYEHHOTO OpraHa.

B pa3ButbIx rocygapcTBax 0JJHUM M3 MEXaHU3MOB IIPU3HAHUS U YTBEPKICHUSI BEP-
XOBEHCTBA MpaBa BBICTYMAET 3PPEKTUBHAS NEATEIbHOCTh HUHCTUTYTa KOHCTUTYLIMOH-
HOT'O KOHTPOJISl, THaY€ TOBOPSI, CUCTEMA HE3aBUCUMOI'0 KOHCTUTYIIMOHHOTO KOHTPOJISL.

Koncrurynuonnsiit kouTposib B Pecriyonuke Kazaxcran 6epeT Hauasio ¢ BHECEHU-
eM m3menenui B 1989 rony B Koncturynuto Kazaxckoir CCP ot 1978 roga, npenyc-
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MaTpHUBAIOIIMX COo3aHne KoMuTeTa KOHCTUTYIITMOHHOTO KOHTPOJIst. HO naHHbIi opran
He chopmMupoBaiCS B Ka4ECTBE JCUCTBYIOMIET0. TakuM 00pa3oM, IEPBBIM JACHCTBYIO-
MM OPraHOM KOHCTUTYIIMOHHOTO KOHTposst Obi1 Konctutyumonusiii Cyn, coznan-
HbIN B cooTBeTcTBUU B KOHCTHTYIIMOHHBIM 3aKkoHOM PecnyOnuku Kazaxcran «O rocy-
napcTBeHHOU He3aBucuMocTH Pecrybnuku Kazaxcran» ot 16 nexabpst 1991 roga. Ha
OCHOBE JIaHHOTO 3aKoHa ObuTK MpUHATHI 3aKoHbI «O Konctutyunonnom Cyne Pecrry-
ok Kazaxcran» u «O Koncrutynunonnom cynonpousBoactse B Pecryonmke Kazax-
ctan». CienoBaTenbHO, MOXKHO YTBEPKIATh, YTO KOHCTUTYLIMOHHBII KOHTPOJIb Hayal
nencreoBath ¢ 1992 roxa.

B 1995 roay 30 aBrycra, B COOTBETCTBUU ¢ HOBOM mpuHsATON Konctutyuueit Pe-
ciy6nuku Kazaxcran ObuT co3iaH oprad KOHCTUTYLIMOHHOTO KOHTpoist — KoHcTutym-
onHblli CoBeT. ContacHo KoOHCTUTYyLMH, KOHCTUTYLUMOHHBIM KOHTpoJb B Kazaxcrane
ocymectisier Konctutynunonnsiii Coet. Ha ocHoBe KoHCTUTYIMY M B COOTBETCTBUU
¢ Hel, Koncturynmonssiii CoBeT 1aeT OLIEHKY 3aKOHOJATENIbCTBY Ha KOHCTUTYLMOH-
HOCTb.

B cucreme pasnenenuns Bnacteit Kazaxcrana, Konctutyunonnsiii CoBeT Kak Oprat
KOHCTUTYLIMOHHOTO KOHTPOJISI UTPAET BAXKHYIO POJIb.

B ropuandeckoit mureparype BBIAEISAIOT MHOTO BUJIOB KOHCTUTYILIMOHHOTO KOHTPO-
as1. Kpome Toro, cymiecTByioT 00/bIIOE KOTHUECTBO KPUTEPUEB MO KiIacCUPHUKAIIH
KOHCTUTYLIMOHHOTO KOHTPOJIsSI. B 3aBHCMMOCTH OT BPEMEHH OCYILECTBIECHUS KOHCTH-
TYLIMOHHOTO KOHTPOJISI BBLACIISAIOT: MPEABAPUTENbHBIN (IPEBEHTUBHBIN), MOCIELYIO-
Ui (penpeCcCUBHbBIN) U CMEIIAHHBIM.

[IpenBapuTenbHbIi KOHCTUTYLIMOHHBIA KOHTPOJISI OCYLIECTBIIIETCS BO PpaHLuy,
[IBeunn, Benrpuu, [lopryranuu u B Hawel crpane. Koncturynmonssiii CoBeT sIBIIsI-
€TCsl TOCY/IapPCTBEHHBIM OPraHOM, UMEIOIIUM IOPUCAUKIIMOHHYIO (YHKIIHIO, oOecre-
YUBAIOUIUM 3auTy HOpM KOHCTHTYLIMM TOCPEACTBOM IPEABAPUTEIBHOIO KOHTPOIIA,
He 0071a/1a10IIKUM TIPaBOM BO30YXACHUS CYIONPOU3BOICTBA U HE PACCMATPUBAIOIINUM
KOHKpeTHbIEe cyneOHble criopbl. KoHnctutynunonuslii CoBeT sIBISETCS OpraHoM o0e-
CIIEYMBAIOLIIM KOHCTUTYIIMOHHYIO 3aKOHHOCTb. D(pPeKTHBHAs NeATEeIbHOCTD JaHHON
MOJIEJIM Ha MPOTSHKEHUHU JBAJILATH JIET MOATBEpNia BEPHOCTh BRIOPAHHOTO HAIPaB-
JIEHUSI OPTaHOM KOHCTUTYIIMOHHOTO KOHTPOJISI, M ycuiuBas posib Koncturyuu, 00b-
€KTHBHO IOBBICUJIA BAXXHOCTb JESTEIBHOCTH 110 OCYIIECTBICHUIO KOHCTUTYIITMOHHOTO
KOHTPOJIS.

B o0mieM, KOHCTUTYLIMOHHBIA MPUHLMI Pa3IeNIeHUs] €IUHOW TOCyIapCTBEHHOM
BJIACTH HA 3aKOHOJATEJIbHYIO, UCIIOIHUTENBHYIO U CyleOHYI0, peayCMaTpUBaeT HE
TOJIBKO X CAMOCTOSITEIIbHYIO, B3AUMHO COITIACOBAHHYIO JEATEIBHOCTh, HO TAKXKE 03-
HAYyaeT He JIOMYCTUMOCTH MEXIy HUMHU KOH(GIUKTOB. [IpuHIIMI BEepXOBEHCTBA IpaBa
JOJKEH IPUMEHATHCA Ha JII0OOM YPOBHE TOCYIapCTBEHHON BIACTH.

IIpenBapuTenbHbI KOHCTUTYLIMOHHBIM KOHTPOJIb OCYLIECTBIIAETCSA A0 IMPUHATHS
3aKOHOZATEJILHBIM OPraHOM HOPMAaTUBHOTO ITPABOBOT0 aKTa WJIM I10CJIE €T0 PUHATHS,
HO JI0 BCTYIUIEHUSI HOPMAaTUBHOTIO IIPAaBOBOIO aKTa B 3aKOHHYIO cuily. IIpeasapurens-
HBII KOHTPOJIS HAIIPSMYIO CBSA3aH C 3aKOHOTBOPYECKOU IESITENBHOCTHIO.
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B coorBercTBUM co noanyHkTamu 2), 4), nynkrta 1 crarbu 72 Koncrurynuu Pe-
cnyonuku Kazaxcran Konctutynumonunsiii CoBeT: 2) paccMaTpuBaeT J10 MOAMUCAHUS
[Ipesunentom npunHsaTeie [lapiameHTOM 3aKkoHBI Ha UX cooTBeTcTBUE KOHCTHUTYLMM
PecnyOnuku; 4) paccmarpuaer 10 paTU(UKALMKY MEXIyHApOAHbIE JOroBopkl Peciy-
OnmukH Ha cooTBeTcTBUE MX KoHCTUTYLIHH.

[To muenuto Ilpencenarens Koncrurynuonnoro Cosera PecnyOnuku Kazaxcran
N.N. PoroBa — nocpeacTBoM paccMOTpeHus1 Ha coorBeTcTBUE KoHcTuTynuum Pecry-
OJMKH 3aKOHOB, KOTOphIe TpuHsI [lapnament, 1o ux noanucanus IlpesuaeHTom, cyu-
HOCTh KOHCTHUTYLMOHHOM 3aKOHHOCTH MPUOOPETAET HEKOTOphble 0COOEHHOCTH. «Bo
NEPBBIX, TAKOM KOHTPOJb OMNPEIEISIET KOHCTUTYLIMOHHOCTh €lI€ HE BCTYNMBIIMX B
CUJIy U HE BBEJICHHBIX B JICHCTBUE 3aKOHOB. T.e. 3apaHee 3allMIIaeT KOHCTUTYLUOH-
HbIE ITpaBa U CBOOObI YEJIOBEKA U IPakJlaHWHA OT BO3MOKHBIX HEIIPAaBOMEPHBIX IO-
cnencTsui. Bo-BTOphIX, MpeaBapUTEIbHBIN KOHTPOJIb 3aKOHOB [lapnaMenTa siBiseTcs
OYEBUJIHBIM PhIUYAaroM pa3pellIeHUsl CIOPbIX CUTYaUUd MEXIY MCIOIHUTEIBHON U 3a-
KOHOJIATEIbHON BETBSIMU IOCYAApPCTBEHHOW BIIACTH, BO3ZHUKIIMX B 3aKOHOJIATEIBHOM
nporecce. ...B Tperbux, npeaBapuTeNbHbIM KOHTPOJIb MOJIOKUTEIBHO BO3JAEHCTBYET
Ha 3aKOHOJIATENIbHYI0 0a3y CTpaHbl, 00ecIeurBas €€ KOHCTUTYIIMOHHOCTDY. !

3a nepuon ¢ pepans 1996 rona B Koncruryunonnsiii CoBeT mocTynuio: ot [J1aBel
rocynapctsa — 21 oOpatenue, ot npeacenareneit [lanar [lapnamenrta u ero genyra-
ToB — 77, IIlpembep-Munuctpa Pecniybnuku — 27 obpaienuii. I3 Bcex moCTynUBIINX
B Koncrurynmonnsiii CoBer oOpailieHuid peaMeToM 27 U3 HUX SBHJIACh IPOBEpKA
Ha cootBeTrcTBUE KoHcTuTynmu npunsateix [lapaamenToM u npeacrtaBieHHbIX [1aBe
rocyaapcTBa Ha MoAnuch 3akoHoB. [1o 15 oOpamieHusiM ObuIM IPU3HAHBI HE COOTBET-
cTByrOIMMHU KoHCTUTY MK B 00111€# ClnoKHOCTH 17 3akoHOB. Eciii mpoeKT 3aKkoHa Wiin
3aKOH MPU3HAETCS HE COOTBETCTBYIOIMM KOHCTUTYIIMH, TO TAKOM 3aKOH HE TOJJIEHKUT
IPUHATHUIO U OMYOJIMKOBAHUIO.

CyObexkTamMu, MIMEIOLMMU MPaBO 00palaThCs B 3asBJICHUEM POBECTU MPEIBAPU-
TEJIbHBIM KOHCTUTYLIMOHHBIN KOHTPOJIb ABIsAt0TCS: [Ipesunent Pecnyonuku Kazaxcran,
[Ipencenarenu Cenara u Maxuiuca, nenytarsl [lapiameHTa YMCIEHHOCTBIO HE MEHEE
OJHOM mATOM OT ux obuero uncna, [Ipembep-MunucTp. B npouecce KOHCTUTYLMOH-
Horo KoHTpossi Konctutynnonssiii COBET MPOBEPSIET CONEPHKAHNUE 3AKOHA, TPUHATO-
ro [lapmameHTOM, HE TOJIBKO Ha cOOTBETCTBUE KOHCTUTYLIMM, HO M Ha COOIOACHHE
(dbopMasibHON CTOPOHBI 3aKOHOTBOPUYECKOTO Ipolecca. Bo BpeMs mpenBapuTeabHOro
KOHTPOJISI TILATEJIBHO MPOBEPSIETCS COOTBETCTBUE M HE NMPOTHUBOPEYME HOPM 3aKOHA
nosioxkeHusaM Koncruryuuu. Bmecre ¢ Tem, oOpamaercst Takke BHUIMaHUE HA COOTBET-
ctBue KoHcTuTymu npoueayp, OCyleCcTBICHHbIX BO BpEMs IPUHSITHS 3aKOHA, HHBIMU
CJIOBAMHU, 3aKOH ITPOBEPSETCS] HA COOTBETCTBUE MOJOKEHNN KaK MATEPUAIIbHBIX, TAK U
nporeccyanbHbIX HOpM KoHCTUTY1IIMK.

! KOHCTI/ITYLH/IOHHI)IIZ KOHTpPO/Ib B Kasaxcrage: AOKTpMHa UM IIpaKTUKa YTBEPXKICHUA

KOHCTUTyIMOoHam3Ma. MoHorpadus. / Ilop pemaxkumert V.JI. Porosa, B.A. MamHOBCKOTO. —
Anmarsr: Papurer, 2015. - 384 ctp. C. 86.
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B namel crpane, IpUHATHE HEKOTOPBIX PE30HAHCHBIX 3aKOHOB U JJaJIbHEUILIEE ITPU-
3HaHUE UX COOTBETCTBYIOINMHU KOHCTUTYIIMH, TOBBICHIIO JOBEPHUE HAPOJA, BIACTH K
Konctutynmonnomy Cogery.

HexoTopble 13 CrienuaImCcTOB 10 KOHCTUTYLIMOHHOMY IIPaBy CUMTAIOT, YTO IIPEABA-
PUTEIBHBIA KOHTPOJIb OrPAHUYMBAET 3aKOHOTBOPUYECKHE MTOJITHOMOUMS WIIA BEPXOBEH-
CTBO napiaMeHTa. [1o npuunHe TOro, 4To BBICIIMMI MPEACTABUTENbHBIN opraH — Ilap-
JaMeHT, 00s13aH noauuHAThea pemeHusM KoncrurynumonHoro Coera. Uto kacaercs
B3aMMOJICICTBUI MEXKy 3aKOHOJIATEIbHOM W WCIIOJIHUTEIBHOM BETBSAMH BIIACTH, TO
aCIIeKThl MX B3aMMOJEHUCTBUS NPELYyCMOTPEHBI NojokeHnssMu Koncturynnu, moaro-
MY BO3HHUKILKE MPOOIEMBI OHU COIIACOBAHHO PEIIAIOT CAMU HA OCHOBE UX KOHCTHUTY-
UOHHBIX nosiHOMouMii. Kpome Toro, cornacHo crarbe 40 Konctutyuuu Pecryonuku
[Ipe3unent PecnyOnuku siBisieTCsl rapaHTOM €MHCTBA FOCYIapCTBEHHOM BIACTH, He-
3p10sieMocti KoHcTuTymm, obecneunBarouuii COriacoBaHHOE (DPyHKIIMOHUPOBAHUE
BCEX BETBEHU BIIACTH, IIOITOMY B CIIy4ae BO3HUKHOBEHHS CIOPHBIX CUTyaluld MEXKIY
BETBSIMU BJIACTH, TAKUE CIIOPBI peIIaroTcs ¢ yyactueM [Ipesuaenra.

Bwmecte ¢ teM, ToT ¢akt, uto kpome lIpe3naenTa, 3asBieHre Ha MpeaBapUTEIb-
HBII KOHTPOJIb MOTYT nofasarh [Ipembep-Munuctp, IIpencenarenn nanar Ilapiamen-
Ta, JIEMyTaThl apjaMeHTa (HE MEHee OJHOM MATOM OT MX OOILIEro 4Mciia) MOBBIIAET
CTaTyC KaK 3aKOHOJATEJIbHOM BJIACTH, TAK U UCIIOJIHUTEIBHOM. B pesynbrare npensa-
PUTENBHOTO KOHTPOJISI, TOCPEICTBOM OOECIeUeHs] CTAOUIIbHOCTU JIEUCTBYIOIIUX 3a-
KOHOB, YAQJISIIOTCS KOJUIM3UM B 3aKOHOAATENILCTBE U HE JIOITYCKAETCS HApYyLIEHUS KOH-
CTUTYLIMOHHOM 3aKOHHOCTH.

3a rogel HezaBucumocTu B Kazaxcrane chopmupoBana spdektrBHas rocynap-
CTBEHHAs BJIACTb, CO3/IaHO MOJIB3YIOLIEECS NOBEPUEM HAPOJa CWIBHOE U yCHENIHOE
roCyz1apCTBO.

[ocynapcTBO MOCTOSIHHO MOJATBEPKAAET CBOK CIIOCOOHOCTh K CaMOCOBEpLICH-
CTBOBAHUIO, HCXOS U3 3aIPOCOB O0IIECTBA IEPEAAET YACTh TOCYAAPCTBEHHBIX YCIIYT B
KOHKYPEHTHYIO Cpefy, pacuupsieT cepbl U (POpMbI yUaCTHs Tpak/iaH CTPaHbI U 00111e-
CTBEHHBIX 00bEJUHEHUIN B OTHPABJIEHUU TOCYJapCTBEHHOW JedaTeNbHOCTU. B npesu-
JIEHTCKYIO0 (pOpMY IpaBIECHUS BHEIPSAIOTCS MEPHI MO PACIIMPEHUIO MAPTUHHBIX HaYal
napJiaMeHTapu3Ma U IepepacipenciieHUIO MOJTHOMOYMI MEXKYy BETBAMH BIIACTH, IO
YKPEIUICHHIO CBS3EH JEMyTarcKoro kopmyca ¢ [IpaBUTEnbCTBOM IPU MOBBIILIEHUHU UX
B3aMMHOW OTBETCTBEHHOCTH U ycuieHun KoHTpoisa [lapnamenra 3a [IpaBurenscTBOM.
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Ahn Changho
Justice, Constitutional Court of Korea

The Role of the Constitutional Court of Korea to Ensure the Checks and
Balances between State Powers

Honorable President Mukambet Kasymaliev of the Constitutional Chamber of the
Supreme Court of the Kyrgyz Republic,

Honorable Justices,

Distinguished delegates from constitutional courts around the world,

As one of the Justices of the Constitutional Court of Korea, I am very pleased to at-
tend this significant event and be given this opportunity to share my views with you on
“The Place and the Importance of the Constitutional Control Body in Effective Func-
tioning of Check and Balances System between the State Power.”

Today, I would like to address this topic from the Korean perspective and give you
a brief introduction to “The Role of the Korean Constitutional Court to Ensure the
Checks and Balances between State Powers” by showing some of the most important
cases of our Court since its establishment in 1988.

Constitutional justice, which was adopted by many countries after World War II,
was a new institution that had not been perceived under the traditional principle of
separation of powers, but nowadays it stands to play a vital role in shaping and preserv-
ing national order.

The Korean Constitutional Court has been working very actively since its creation
in 1988, unlike the expectations that it would function merely as a “sleeping court.”
The people of Korea have now come to accept the Constitution as a “living norm,” and
constitutional justice has taken root as a means of remedy that is familiar to the public.

However, some criticize that the Constitutional Court should refrain from making
judgments on political issues and legislative actions to the greatest extent possible be-
cause it has a lower level of democratic legitimacy than those of the National Assembly
and the President.

In this context, for the Constitutional Court to overcome such criticism and continue
to play the role of protecting the Constitution and the fundamental rights of individuals,
it is important that the Court sets an example by strictly abiding by the procedures laid
out in laws and the Constitution and clearly substantiates that its decisions are consist-
ent with laws and the Constitution.

On that note, let me introduce some of our Court’s decisions that are regarded to
have contributed to the protection of the fundamental rights of individuals and the ef-
fective operation of checks and balances between state powers in Korea.
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Relocation of the Capital City Case

In the year 2002, then presidential candidate Roh Moo-hyun pledged in his elec-
tion campaign to relocate the Presidential Office and the government complex outside
of the capital city Seoul, and, following his election as the 16th President of Korea, in
December 2003, the National Assembly passed the government legislation titled the
“Special Act on the Establishment of the New Administrative Capital,” with 167 out of
197 members voting in favor of the bill.

Then, a number of citizens living in Seoul, including some public officials, filed a
constitutional complaint with the Constitutional Court, arguing that the Special Act had
not been put to a referendum, a procedure required for constitutional amendment, and
was thus unconstitutional.

In this case, the Constitutional Court held that the failure to hold a referendum be-
fore deciding to relocate the capital city was unconstitutional, stating that there may
be no mention of capital city in the written Constitution but that the location of the
National Assembly and the Presidential Office is crucial in determining the capital city,
and also the fact that Seoul is Korea’s capital city constitutes an unwritten, customary
constitution. The Court reasoned that relocation of the capital city may be a state action
backed by a political resolve, but that the action can naturally be subject to review by
the Court if it involves a direct violation of fundamental rights.

Many, including the academia and the press, were divided on this ruling, but, even-
tually, it was established that the location of the Presidential Office and the National
Assembly is a key element in determining the capital city and that changing this shall
require a referendum as a procedure for constitutional amendment.

Case on Impeachment of a Former President

In March 2004, a motion for impeachment of then President Roh Moo-hyun was
approved by the National Assembly, which thereafter filed a complaint calling for im-
peachment with the Constitutional Court.

The main grounds for the impeachment were that (a) President Roh made state-
ments supporting a specific political party and disrespected the Constitution by ex-
pressing regret over the decision of the National Election Commission demanding
compliance with the duty of neutrality in elections, (b) President Roh’s aides were
involved in corruption and irregularities and were suspected of taking political funds,
and (c) President Roh’s unfaithful conduct of state affairs as well as his rash words and
actions led to the division of the nation.

In this case, the Constitutional Court held that then President Roh did violate his
duty of impartiality in elections by actively making statements supporting a specific
political party on repeated occasions.

However, since the decision to remove the President from office has serious impli-
cations as it deprives him of his democratic legitimacy granted by the election during
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his term of office, the justifiable grounds for the President’s dismissal should repre-
sent a corresponding level of seriousness and significance. Considering the impact the
President’s violation of law in question may have on constitutional order, the Court
dismissed the complaint, saying that there were no grounds to justify the impeachment
as there was no sufficient reason to conclude that President Roh had an active intention
to regress the constitutional order and threatened the basic order of free democracy.

Case on Dissolution of a Political Party

Some of you may be aware already, but one of most high-profile cases in Korea in
2015 was the one in which the Constitutional Court dissolved a political party named
the Unified Progressive Party.

As the Court had to decide on whether or not to dissolve an active political party
that had as many as five National Assembly members, it was an imperative to consider
this matter within the bounds of the Constitution and laws using the strictest standard.

Leading up to its final decision to dissolve the political party on December 19,
2015, the Court heard statements from and conducted examination of 18 witnesses
over 13 months, during which we had two sessions of preliminary proceedings and 18
oral arguments.

In fact, this system that allows the Constitutional Court to decide on the dissolu-
tion of political parties was introduced by Korea’s third constitutional amendment as
a product of the nation’s reflection on its unfortunate history, as there was a time when
the registration of a progressive opposition party was canceled by a unilateral admin-
istrative action.

For this reason, our Court is of the opinion that, even if a political party appears
to defy and aggressively attack the fundamental democratic order, the party should be
strongly protected as long as it exists as an entity engaged in forming the public politi-
cal opinion, but that its activities should still stay within the constitutional boundaries.

The Korean Constitution stipulates that the Constitutional Court may adjudicate
on the dissolution of a political party “if the purposes or activities of a political party
are contrary to the fundamental democratic order,” and the Court stated that this phrase
refers to a situation where the purposes or activities of the party pose a concrete danger
that can cause substantial harm to the fundamental democratic order, to the extent that
it requires restriction on the existence of a political party, which is one of the indispen-
sable elements of democracy.

At the same time, the Court also conducted a proportionality review on dissolving
the party. The Court explained that the decision to dissolve a party can be constitution-
ally justified only in cases where there is no alternative other than dissolution to cope
with the party’s unconstitutional aspects and when the social interest derived from
decision of dissolution outweighs the social disadvantages brought by the decision of
dissolution. This way, the Court made it clear that it undertook the decision to dissolve
the party according to a very strict standard of review.
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As such, the Constitutional Court of Korea has been taking the lead in guaranteeing
the fundamental rights of individuals while ensuring the checks and balances between
state powers by making important judgments in strict compliance with the procedures
set forth in the Constitution and laws.

And this 1s why our Court is regarded as the most trusted state institution and its
decisions are respected in Korea.

With that, I would like to conclude my presentation. It was a pleasure and honor
to introduce you to some of the important cases dealt with by our Court.
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I. ITup:xkanos.,
cynbst KoHcTuTtyunonsoro cyiaa Pecny0imnku Y30ekucran

PoJIb KOHCTUTYHIHOHHOT'O0 KOHTPOJISI B CO31aHUM I(PPeKTHBHOM CHCTEMbI
c/lep:KeK U MPOTUBOBECOB MKy BeTBAMHU BjacTu B PecnyOiiuke Y30ekucran

YBaxkaemble YYaCTHUKH MEKIYHAPOAHON KOH(pepeHuum!
Jlambl 1 rocnoaa!

[Ipexne Bcero, mMo3BoJbpTe NOOIAroJapuTh OPraHU3aToOPOB ITOIO MEPOIPUITHS 3a
MPUIIALLIEHUE U IPEIOCTABIEHHYI0 BO3MOXKHOCTb BHICTYIUTH iepe] Bamu ¢ fokmnanom,
a TaKXKe MOXKeJaTh OOIBIIMX YCIEXOB Ha IMyTH OJAronoyuusi U pa3BUTHUS CTPAHBbI.

Kak wm3Bectno, Koncrurynus PecnyOnuku Y30ekucTaH crpaTernyeckoi 3anadeit
Halleil CTpaHbl OMPENENSeT CO3J1aHHE TYMAaHHOIO JE€MOKPaTHYECKOro IpPaBOBOIO
rocyaapcTBa, KOTOPYH HEBO3MOXKHO BBITIOJHUTE 0€3 00ecrieueHns B CTpaHe NPUHIINIA
paszeseHus BIacTeu.

[Ipunuun pasgeneHus BiacTel Ha 3aKOHOJATENIbHYIO, HCIIOIHUTENbHYI0 H
Cy/eOHY10 Halesn cBoe oTpaxkeHue B ctathe 11 Konctutyuu PecniyOnuku Y30ekuctaH.
O0beM U conepkaHUE MOJTHOMOYMM KaXkKJI0M M3 BETBEU BIIACTU ObUIM OMNpPEEIECHBI
KoHctutynuei u 3akoHaMu UCXO/Isl U3 MOJIUTUKO-ITPABOBOM peaIbHOCTH U UCTOPUKO-
COLIMAJIBHBIX YCJIOBHM, 4TO oOecneunBasio 3(PPEKTUBHBIA OalaHC MEXIYy BETBIMU
BJIACTH, 00OyCIaBIMBasl 1€MCTBEHHOCTh CUCTEMBI CAEPIKEK U MPOTHUBOBECOB.

3a WCTEKIIME TOoAbl HE3aBUCMMOCTH B CTpaHE OCYUIECTBISUIUCH pPePOpMBI
[0 TMOCJEA0BATEIbHON pealu3alui W Pa3BUTUI0 KOHCTUTYLMOHHOTO MPUHIIMIA
pasfeneHusi BiacTed — Obul 00pa30BaH JBYXIAJNATHBIA MApIAMEHT, OTIEJIbHBIE
nosHomouns IIpe3naenTa pecnyOnuku ObUIH NepeIaHbl BEPXHEW Majare napiaMeHTa,
u3 KoHcTuTynmu Obuta HCKITFOU€Ha HOpMa 0 TOM, 4To [Ipe3uienT pecnyOnuKku sBiseTcs
I1aBOM MCIIOJIHUTENbHOM BIIACTH, YCUIJIEHA POJIb MMAPIAMEHTa U MOJIUTUYECKUX MAapTH
B Ha3HAY€HMM Ha JIOJDKHOCThH [IpeMbep-MUHHCTpa U KOHTPOJIE 32 JIEATEIbHOCTBIO
napjaMeHTa, OJHOBPEMEHHO ObLIN YCUJIEHBI CAMOCTOSATEILHOCTh U OTBETCTBEHHOCTD
paBUTENbCTBA. BakHbIM 11aroM co3ganust 3()()EKTUBHON CHCTEMBI CHEPKEK H
IIPOTUBOBECOB MEX/1y BETBSIMHU BJIACTH CTaja peanu3anus NpeasioKeHUd, BHECEHHbIX
aBol rocymapctBa B ero jokiane «Konuenmus nanpHedmero yriyOlieHHs
JNEMOKpaTHueCcKuX pedopM U (OPMUPOBAHMS TPAXKIAHCKOTO OOIIECTBA B CTPAHE».
OTU npeUIoKeHHs ObLIN peann3oBaHbl nocpeAacTBoM npunatus 18 ampesns 2011 roxa
3akoHa «O BHECEHMH W3MEHEHUW U JIOMOJHEHHUI B OTHENIbHBbIE cTaThbu KOHCTUTYIMH
PecnyOnuku VY36exucran (ctateu 78, 80, 93, 96 u 98)» u 16 anpens 2014 rona
3akoHa «O BHECEHUH U3MEHEHUW U JIOMOJHEHHI B OTHENIbHBIE cTaThbl KOHCTUTYIMH
PecnyOnuku Y36ekuctan (ctatbu 32, 78, 93, 98, 103 u 117)». Bc€ 310 0obecneunnano
HE3aBUCUMOCTb U B3aUMOJCHCTBUE TpPEX BETBEH BIACTH, a TaKXke 3(PPEKTUBHOCTDH
CUCTEMBI CIIEPKEK U IPOTUBOBECOB.
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B PecnyOnuke Y36exuctan nmpuHIUN co3nanus dH(HEKTUBHON CUCTEMBI CAEPIKEK
Y IPOTHBOBECOB MEK/1y BETBSIMU BIIACTU JEHUCTBYET HE TOJIBKO MEXKAY TPEMsI BETBIMHU
BJIACTH, HO U MEXIY CyOBEKTOM BJIACTH — IVIaBOM TOCYIapCTBA W BETBSIMHU BIACTH.
Tak, IIpe3uaeHT uMeeT IpaBO 3aKOHOAATEIBHOW WHMIIMATUBBI, 3aKOHBI NPHUHSTHIC
IIapJIAMEHTOM BCTYNAIOT B CUITy nociie nognucanus [pesunentom, [Ipesnnent nmeer
IIPaBO BETO, TO €CTh BO3BPALaTh 3aKOH B ApJIaMEHT JIJ1s1 10pa0OTKH, KOHCTUTY HIMOHHBII
CyZl OIIpeAeIIsIeT KOHCTUTYLIMOHHOCTh yKa30B [Ipe3nnenra, [Ipesunent npencrasnser
B Cenar xanauparypsl cyaed KonctutynmonHoro, BepxoBHoro u Beicuiero
XO3SIICTBEHHOT'O CYJI0B JJIs1 N30paHusl.

Kangunarypa Ilpembep-muHHCTpa mpemiaraercs NOJIUTHYECKOW IMAPTHEM,
HaOpaBIIel HanOOJBIIEE KOTMYECTBO Ay TATCKMX MECTHABBIOOpaxX B3aKOHOATEIbHYIO
nanary Ouniit Maxiuca, iiy HECKOJIbKUMU OJUTUYECKUMHU ITAPTUSAMU, IOy YUBIIUMHU
paBHOE HauOOJIbIIee KOIMYECTBO JemyTarckux MecT. Ilpesupent PecnyOnuku
VY30ekucTaH MOCJI€ PacCMOTPEHHUs NPEACTABICHHON KaHIWJATypbl Ha JOJDKHOCTB
IIpeMbep-MUHUCTPAa B JNECATUAHEBHBIA CPOK IIPEJIaraeT €ro Ha pacCMOTPEHHE U
yrBepkaeHne nanaramu Osmid Maxnuca PecnyOnukm VY3Oekucran. Kanaupar Ha
JOJDKHOCTB | [peMbep-MHUHUCTpa IPU PACCMOTPEHUH U YTBEPKIACHUH €T0 KaH TN ATy bl
B Omuit Maxumce PecnyOnmuku VY30ekucTaH TpeaCTaBIseT MPOrpamMmy JEHCTBHMA
Kabrnnera MUHHCTPOB Ha OIMKAMIIYIO U JOJTOCPOYHYIO IEPCIIEKTUBY.

Kannunarypa [Ipembep-MUHHCTpA CUMTACTCSl YTBEPKICHHOM, €CiiH 3a Hee OyaeT
noJaHo OoJsiee MOJOBHHBI T'OJOCOB OT OOLIEro 4YKcCiia COOTBETCTBEHHO JIEIyTaTOB
3akoHomaTenpHOM manatel v wieHoB Cenara Onuit Maknuca PecniyOnuku Y30ekuctaH.

B cinydae BO3HUKHOBEHUS y CTOMUHMBBIX TPOTUBOpEUNU MEX Y [ [peMbep-MUHUCTPOM
PecniyOnuku Y30ekucran u 3akoHomarenbHoU nanatoi Onuit Maxmuca PecryOnuku
VY30ekucTan MO NPEUIOKEHUI0, opUIMaNIbHO BHeceHHOMY Ha wums I[Ipe3maenra
PecriyOnuku Y306ekuctaH AemyTaTamMu 3aKOHOAATENBHOM MajaThl B KOJUYECTBE HE
MEHEEe OJJHOM TPETH OT MX OOWIEro 4Yucia, BOIMPOC O BBIPAXKEHUH BOTYMa HEJOBEPHUS
[IpeMbep-MUHUCTPY BHOCUTCS Ha 0OCYXJAEHHE COBMECTHOIO 3acenanus namar Onuii
Masxiuca PecniyOnuku Y30ekucras.

Borym Henosepus IlpemMpep-MMHHUCTPY CUMTAETCS HPHUHATBIM, €CIM 34 HETO
IPOroJIOCYET HE MEHEEe JBYX TPETed OT OOILIEro 4ucia COOTBETCTBEHHO JIEMYTaTOB
3akoHoAaTesbHOMN nanarsl U wieHoB Cenara Onnii Maxiuca Pecniyonuku Y30ekucTaH.
B stom ciyuae Ilpesunent PecnyOnmuku VY30€KHCTaH NpPUHUMAET pelIeHHe 00
ocBobokeHnu [Ipembep-muHHCTpa OT HoimkHOCTH. IIpu 3TOM Bech coctaB Kabunera
MunuctpoB PecriyOnuku Y30ekucTan yXoauT B OTCTaBKy BMecTe ¢ [IpeMbep-MuHHCTPOM.

Hosas xannnnarypa Ilpembep-MuHMCTpa U1l IPEACTABICHNS HA PACCMOTPEHHE U
yTBepxaeHue nanaramu Onnil Maxnuca npennaraercs [Ipe3uaeHTom cTpaHsl mocie
COOTBETCTBYIOUIMX KOHCYJbTAlMA CO BCEMHU (PAKIUSAMHU TMOIUTUYECKUX TAPTHH,
IpEeJICTAaBIEHHBIX B 3aKoHOAaTeIbHOM nanare Onuii Maxnuca. B ciayyae nBykpaTHOro
oTkjoHeHuss Onuit MaxiaucoM KaHAUAATYphl Ha AOMAKHOCTH [IpeMbep-muHUCTpa
[Ipe3uaeHT cTpaHbl Ha3HAYAET MCHONHSIOMIETO o0si3aHHOCTH [Ipembep-MuHHUCTpa U
pacmyckaeT Onuit Maxmuc.
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A Taxxke B coorBeTcTBUHU ¢ KoHcTUTYymen 3akoHomarenbHas najnara, CeHar MOryT
ObITh pacmyiieHbl perieHueM [lpesuaenta PecnyOnuiku Y30ekucTaH, IPUHSATHIM 110
comiacoBaHui0 ¢ KOHCTUTYIMOHHBIM CyAOM, B Clly4a€ BO3HUKHOBEHHS B COCTaBE
3akoHOJATENBbHOM NanaTel Wi CeHara HEMPEOIOIMMBIX Pa3HOIIACUM, CTABSIIUX MO
yIpo3y MX HOpMaJibHOE (DYHKLIMOHWPOBAHHWE, WJIM HEOIHOKPATHOTO MPUHATHUS HUMH
pelieHuii, mporuBopevanux KoHcTuTymu, a Takske BO3HUKHOBEHUS HEPEOI0JIUMbIX
pa3HONIACHM MEXy 3aKOHOAATeNbHOW nanatod U CeHaTroM, CTAaBALIUX IIOZ yIpo3y
HOpMasibHOE (yHKIMOHUpoBaHue Onuii Maxiuca. [Ipunsitue Takoro pemieHus: mno
comtacoBaHui0 ¢ KOHCTUTYLIMOHHBIM CY/IOM SIBJISIETCA JIEMEHTOM MPUHIUIIA CACPIKEK
Y IIPOTUBOBECOB M HAMpaBJIEHO Ha oOecrneueHue danaHca Mexay IIaBoil rocyaapcTBa
Y TIapJIAMEHTOM.

Bcé 310 siBiIsieTCst 31eMEeHTaMH KOMITJIEKCHOTO MEXaHU3Ma 00ecrieueHrs MPUHIIUIIA
CEPKEK U MPOTUBOBECOB.

B coorBerctBun ¢ Konctutyuuei cynebHas Bnactb B PecnyOnuke Y30ekucran
JIEUCTBYET HE3aBUCUMO OT 3aKOHOJATEIILHON M UCHOJHUTENbHOUN BiacTu. CyneOHyto
BJACTh OCYHIECTBISAIOT KOHCTUTYLUMOHHBIA CyA, Cyabl OOHIEH IOPUCIAUKLIUU U
XO3SIUICTBEHHBIE CY/IbI.

CucremMa 1 MOJTHOMOYHS OpTraHoB CyfieOHOM BiiacTu onpeaessieTcs Onuit Maxiucom
PecnyOnuku Y36ekucran. [IpaBoBoe nojiokeHue v nmoaHoMouuss KoHCTUTYITMOHHOTO
cyna onpenenienbl 3akoHoM «O KonctutyunonHoMm cyne PecnyOnuku Y30ekucrtany,
npunaTroM Onuit Maxnucom 30 aBrycra 1995 rona.

B coorBercTBUM ¢ 3TUM 3aKOHOM KOHCTUTYLHOHHBIN CyJl paCCMAaTPUBAET Jiejia O
KOHCTUTYLIMOHHOCTH aKTOB 3aKOHOAATEIbHON 1 UCIIOJIHUTEIBHON BIACTH.

Koncrutyuuonnsit cyn omnpenenser coorBerctBue Konctutyuuu PecnyOnmuku
V30ekucran 3akoHOB PecnyOnuku VY30ekucTaH W mnocTtaHoBieHud mnanat Onuit
Maxxnuca PecnyOnuku Y36ekuctaH, yka3zoB Ilpesunenta PecnyOnuku Y30ekucraH,
MOCTAHOBJICHUM TPABUTEIbCTBA M MECTHBIX OpPraHOB T'OCYIAPCTBEHHOW BJACTH,
MEXIOCyIapCTBEHHBIX JJOTOBOPHBIX U MHBIX 00s13arenbcTB PecnyOnnku Y30ekucras.

KoHCTUTYIMOHHBIN Cyq AaeT 3aKiIlo4eHue O COOTBETCTBMM KOHCTHUTYLMH
Pecniyonuku Kapakannakcran Konctutynuu PecnyOnuku VY30ekucTaH, 3aKOHOB
PecnyOnuku Kapakannakcran — 3akoHam PecnyOnmuku Y30eKHCTaH, TOJKOBAHUE
HOopM KoHcTuTyumu u 3akoHoB PecnyOnuku Y30ekucTaH, onpenensieT COOTBETCTBHE
Koncturyuun u 3axkoHam PecnyOnuku VY30eKkucTaH NPUKAa30B W JIPYTUX AKTOB
['enepanbHoro mpokypopa PecnyOnuku VY30ekuctan (3a HCKIIOYEHHUEM aKTOB
WHIMBUIYaJIbHOTO XapaKkTepa).

B cootBercTBum co crarbeil 19 3akona «O KoncturynumonHoMm cyne PecryOnuku
VY30ekucTan» IpaBoM BHECEHHsI Ha paccMOTpeHrne KOHCTUTYLIMOHHOTO cy/ia BOITPOCOB
obnanarot nanarel Onuit Maxxnuca Pecniyonuku Y3oekuctan, [Ipesunent PecryOnuku
VY30ekucran, Criukep 3akoHoaarenbHou nanarel Onuit Maxiuca, [Ipeacenarens Cenara
Omuit Maxnuca, Xokaprsl Kenec Pecnyonuku Kapakannakcrad, rpynna J1emnyTaToB
- HE MEHEE OJHOM YeTBEpPTOW YacTH OT OOIIEro yucia ACMyTaToB 3aKOHOJIATEIbHOU
nanarel Onuit Maxknuca, rpynmna CEHaTOpOB - HE MEHEE OJHOW YETBEPTOM YaCTH OT
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oOmero yucna uneHoB Cenara Ommit Maxiuca, [Ipeacenarens BepxoBHoro cyna,
[Ipencenarens Beicuiero xo3stiicTBeHHOTO cynia 1 [ eHepanbHbIi pokypop Pecryonuku
VY30ekucran. Borpoc MokeT ObITh BHECEH M IO MHULMATUBE HE MEHEEe TpeX Cyaeu
Koncrurynmonnoro cyna.

I'oBopst 0 ponu KonctutyumonHoro cyna PecnyOonuku Y30ekucTaH B CHCTEME
pazaesieHys BIacTe MOKHO MPOCIIEIUTh HAJUYHE JIByX B3aUMOCBA3aHHBIX aCIIEKTOB.

IlepBoe. KOHCTUTYLMOHHBIA Cya paccMarpuBas Jejla O KOHCTUTYLIMOHHOCTH
AKTOB 3aKOHOJATEIBbHOM M MCIIOJIHUTEIBHOM BJIACTH OCYIIECTBISET IPABOBYIO
oxpany KonctuTynuun. KOHCTUTYLIMOHHBIM CyA YAEPKMBAECT 3aKOHONATEIBHYIO M
WCIIOJTHUTEIBHYIO BJIACTh OT NPUHATHS UMH HE COOTBETCTBYHOIIMX KoHCTMTYImu
HOPMAaTUBHO-IIPABOBBIX aKTOB U TAKUM 00pa30M 00ECIIEUMBAET COOTBETCTBHE UX AKTOB
Koncturyuuu PecniyOnuku Y30ekucras.

Koncturyunonsslii, BepxoBHbIil 1 Beiciinii X03sMCTBEHHBIM Cyabl M30UparOTCA
no mpexacrtasienuto Ilpesuaenta Pecnyonmuku VY3o0exucran CeHaroM, TO €CTh B
(opMHpPOBaHUU BBICILIUX OPraHOB Cy[€OHOM BJIACTH YYaCTBYET U IJ1aBa TOCYAapCTBA U
Oprat 3aKOHOZJATeNbHOM BiacTH. Takas MpakTUKa TaKKe HallpaBjieHa Ha 00ecrieueHne
OanaHca MEX]ly 3aKOHO/IATEJIbHOU U Cy/1IeOHOM BIACThIO.

Bropoe. KOHCTUTYIITMOHHBIN Cyl Kak OopraH CyJaeOHOM BJIACTHU caM HAXOAWThCS B
cucremMe pazzesieHus Buacteil. OH npu3BaH BO3EHCTBOBATh Ha o0ecreueHrne Oaianca
MEXy 3aKOHO/IaTEIbHOM, UCIIOJIHUTENBbHON U Cy/1Ie0HOM BETBBIO BIIACTH.

[TocpencTBoM peanu3anuy CBOETO IMOJIHOMOYMS OCYIIECTBIATH TOJKOBAHUE HOPM
Koncturyuuu u 3akoHoB KoHctutyumonssiii cyn Pecriyonuku Y30ekucraH pazpenaer
HESCHOCTH, YCTPaHsAET HENPABUIIBHYIO WJIN TPOTUBOPEUNBYIO IPAKTUKY IIPUMEHEHHUS
ATUX HOPM JOJDKHOCTHBIMH JINIIAMU U TOCYAaPCTBEHHBIMU OPTaHAMU BCEX TPEX BETBEU
BJIACTHU.

Takum o00pa3oM sBHsAACH XpaHUTENeM M 3auUTHUKOM KoHcTuTyuuu u
KonctutynmonHoro npuHnmMna pasaeaeHus Bnacted KOHCTUTY IMOHHBIN Cy/1 BBICTYTIAET
B KQUECTBE IIPOTUBOBECA U CIEPKUBAHUS 3aKOHOATEIIBHON U HCTIOJTHUTEIIBHON BIIACTH
HE J1aBas UM BO3MOXKHOCTb BBIXOJIHTH 33 PAMKHM KOHCTUTYLHOHHBIX MOJOKEHHU. C
MOMOLIBIO (POPM KOHCTUTYLIMOHHOTO KOHTPOJIS MPEJOTBPALIAETCS 3JI0YIOTpeOIeHEe
BJIACTBHIO NIPEICTABUTEIbHBIMU U UCIIOJIHUTEIIBHBIMU OPTaHAMM.
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The constitutional court of
the Republic of Croatia in the protection of separation of powers

Summary

The Constitutional Court of the Republic of Croatia is at the same time a constitu-
tional state authority and a court, but it is nevertheless not part of the system of separa-
tion of powers between the branches of government because it is not a legislative, or
an executive or a judicial power. This does not mean that the relevant interrelationships
between it and the bodies that do belong to the separation of powers system do not
exist. In the classical understanding these relationships were often reduced to those
between the negative and the positive legislator, which they certainly are, but in the
development and existence of the modern constitutional state governed by the rule
of law the relationship between the constitutional court and the government has gone
beyond correlation between the negative and positive legislator. In it has spread to
all the three branches in the separation of powers system and has risen in content to a
higher and subtler level. It is no longer reduced only to the supervision and protection
of constitutionality and legality, which the constitutional court did and does as nega-
tive legislator, instead, it includes mutual relations, cooperation, reciprocal checks and
balances, supervision and responsibilities. In this paper the author writes about some
modalities, facets and contents of this “new” correlation between the Constitutional
Court of the Republic of Croatia and Croatian state authority grounded on the principle
of separation of powers.

Key words: popular and constitutional democracy, constitutional court, constitu-
tionality and legality, cooperation, reciprocal checks and balances, supervision, re-
sponsibility, positive and negative legislator, separation of powers

1. Introduction

There can be no question about the role and importance of the constitution as the
key document in institutionalising the constitutional state founded on popular' and
constitutional democracy. The special nature of the constitution’s importance and role

' Alec S. Sweet writes that today “constitutional democracy is defined within the meaning of new
constitutionalism which presumes that it is good to limit majority rule in the case of rights and
constitutional review”, see his article: “Ustavi i sudska vlast” in Daniele Caramani, Komparativna
politika, Zagreb, 2013, p. 177.
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also emerges from the requirement of constitutional democracy that it is necessary, in
institutionalising the constitutional state, to ensure and emphasise the need for “pro-
cedural stability, responsibility, judicial independence, a multi-level administrative ap-
paratus and civil and political rights.”” Thus the constitution is the “foundation for
the development of the legal system and for moulding it according to the principles of
hierarchy, uniformity and completeness. Moreover, reference to the constitution also
puts into practice the principle of limiting and controlling the government, which the
mechanism of constitutional justice also serves.””

The constitutionalist approach to the rule of law “includes, as an amalgam of stand-
ards, expectations and aspirations, both traditional ideas about individual freedom and
natural justice, and also more-or-less general ideas about the demands of justice, about
justness in relations between those who govern and those who are governed. Under-
stood in this way, the rule of law is necessarily linked with particular fundamental insti-
tutional arrangements which are central to the theories and practices of democratic con-
stitutionalism. These fundamental institutional arrangements also include the principle
of separation of powers. A legal order based on a written constitution and provisions
about separation of powers projects government as an entity that shares institutional
competences between the legislative, executive and judiciary branch. A government
that would enact laws only to its own benefit would not be one that acts within the rule
of law.” In this sense I accept Vojislav Stanov¢ié’s view that “essential constitutional-
ity and rule of law in the legal-philosophical and politico-theoretic meaning make it
possible for democracy to be a proper and fruitful form for the common life of people
in their political community, i.e., the state.”™ However, in the study of governance
contemporary constitutionalism cannot stop only on the issues of separation of powers
and their restraint and control by the constitutional court. The reason is obvious and in
fact simple. Today there is no doubt that the separation of powers principle involves
(and should involve) mutual influences during its application, despite all restrictions
and controls among the branches. Constitutional theory, the practice of constitutional
justice, even the normative practice of constitution-makers, as a rule call these mutual
influences among the components of the separated powers, during their functioning, a
system of checks and balances among the branches of government.¢

In the constitutional state governed by the rule of law this system is not unorganised
and arbitrary but is legally regulated and specified. It is monitored and controlled, first

> Arsen Baci¢, Hrvatska i izazovi konstitucionalizma, Split, 2001, p. 79.

Dusko Vrban, Drzava i pravo, Zagreb, 2003, p. 325.
Arsen Baci¢, Hrvatska i izazovi konstitucionalizma, Split, 2001, p. 88.

Vojislav Stanov¢i¢, “Demokratija konstitucionalizma i vladavina prava” in Zbornik radova “Drzava
i demokratija’, prepared by Milan Podunavac, Belgrade, 2010, p. 140.

In the theory of constitutional law these concepts are used by, e.g.: Lidija R. Basta Fleiner, see her
article “Medunarodna zajednica i ustavotvorna vlast” in Drzava i demokracija, Zbornik radova,
prepared by Milan Podunavac, Belgrade, 2010, p. 173; Branko Smerdel and Smiljko Sokol, Ustavno
pravo, Zagreb, 2006, pp. 329 - 331; Neil MacCormick
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and foremost, by the components of government themselves with respect for rules of
procedure and the legally regulated competences of each of them, and according to its
competence also by the constitutional court or other courts empowered to protect con-
stitutionality and legality. The system of checks and mutual control of the authorities
is today no longer disputed either by practitioners or theoreticians of law. This is un-
derstandable, because social relations are so very complex and varied that it is impos-
sible to regulate them completely and in every detail, either in general or in the system
of governance based on separation of powers. Furthermore, although it is necessary,
both as a principle and also from the aspect of constitutional and popular democracy,
to separate the powers so as to control and limit government, it is quite obvious that
this separation is impossible without the particular components of government com-
ing into mutual contact and even overlapping in some (greater and/or lesser) segments
during governance. Since the essential significance of popular and constitutional de-
mocracy is to ensure that government comes from the people and is realised for the
people,” these points of contact and overlapping must understandably be a foundation
for the mutual cooperation and reciprocal checks of government bodies, not points of
their confrontation and dissent. Legal theoreticians approach this issue affirmatively,
considering it necessary and justified in a democratic society.® Thus Neil MacCormik
writes the following on this topic: “...common customs play another key role in main-
taining the constitutional order that includes separation of powers. It is often said that
checks and balances between different branches of government, especially for the pur-
pose of maintaining conditions for forms of free government as opposed to some forms
of tyranny or despotism, are essential for the successful self-control of the state. The
point is that every branch of government should be checked and controlled by another
branch of government, or that every branch of government should contain internal
checking practices, or both..., the stronger the executive branch, the greater the risk of
its excessive spreading and abuse of power to the detriment of citizens or some of their
subgroups. This is why it is important for political power to be politically responsible
to legislative power in some way, and the principle of legality in the proceedings of
the powers — the rule of law — also demands the existence of a legislative mandate for
proceedings of the executive power with respect to citizens and other private persons.
Thus legislative power controls the framework within which executive power may act

. it does so on condition that courts have the appropriate power and independence
to ensure the legality of proceedings by the authorities when these are contested on
the grounds of appropriate procedure... The courts must be careful not to encroach
on the legislative sphere which decides about the content of laws and the direction of
occasional legislative reforms. However, they must at the same time also supervise

7 Speech by Abraham Lincoln in Gettysburg, quoted after Thomas Fleiner, “Vladavina naroda, od
naroda i za narod’, in Drzava i demokratija, Zbornik radova, prepared by Milan Podunavac, Bel-
grade, 2010, p. 177.

8 See in Branko Smerdel and Smiljko Sokol, Ustavno pravo, Zagreb, 2006, pp. 329 - 332.
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the boundaries of the legislative sphere taking care that it does not overstep the con-
stitutional limitations imposed on it or does not act beyond its powers... These checks
and balances are differently interpreted in different contemporary states with differing
constitutional traditions, which developed within basically the same broad family of
constitutional thought.” °

The Republic of Croatia laid down, in its Constitution, separation of powers and the
mutual cooperation, checks and control of the branches of government, starting from
the traditions of “basically the same broad family of constitutional thought.!® Despite
the constitutionally provided system of cooperation, checks and reciprocal control be-
tween the branches of the separated powers, a situation could arise when they might
face “the risk of a stalemate. Each of the main constitutional bodies of government
can obstruct or render powerless the acts of another.”!! This situation is possible but is
unacceptable, especially if it lasts long, because it leads to a constitutional and social
crisis that can be resolved in different ways, but which is in the final issue ruinous and
unacceptable for society as a whole. Aware that “the rules of balance and reciprocity
can in practice never be completely ensured just through formal regulation”,'> modern
constitutionalists have in line with their theoretic model entrusted the resolution of ju-
risdictional disputes, even stalemate among the components of the separated powers, to
an impartial and independent body which resolves the disputes in accordance with the
constitution, starting from it as the highest generally binding legal act which everyone
must obey and with which everyone must comply."® This is, as a rule, a separate body,
a constitutional court or another appropriate body that acts like a constitutional court in
the resolution of these issues.

In the Republic of Croatia this is the Constitutional Court of the Republic of Croa-
tia. Because of this, the article will continue by examining the position, competence
and role of the Constitutional Court of the Republic of Croatia in the system of govern-
ment and its role in ensuring the functioning of separation of powers while honouring
the principles of mutual cooperation, checks and reciprocal control.

2. The Constitutional Framework for the System of Separation of Powers in
the Republic of Croatia

A politico-legal, theoretically and constitutionally functional concept for limiting
power is one of the principles that we today rightly consider a value of the historical
heritage in the democratic world. The theory of separation of powers (as is well known)

* Neil MacCormick; Institucije prava - Ogled iz teorije prava, Zagreb, 2014, pp. 70 - 71.
10 Tbid., p. 71.
1 Ibid., p. 71.

2 See in more detail in Amie Kreppel, “Zakonodavna tijela’, in Daniele Caramani, “Komparativna
politika”, Zagreb, 2013, pp. 122 - 123.

1 See in more detail in Alec Stone Sweet, “Ustavi i sudska vlast”, in Daniele Caramani, “Komparativna
politika”, Zagreb, 2013 p. 177.
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was developed, under the influence of Locke’s division by substance of the basic func-
tions of the state, by Montesquieu (1689-1755) in his book The Spirit of Laws (De
I’esprit des lois). Montesquieu used this theory wishing to resolve by compromise
the fundamental social contradiction (conflict) of his time — “the conflict between the
citizens and the aristocracy”. This is why his model of separation of powers is not “a
sharply structured and active separation between bodies that perform the three basic
functions of government: legislative, executive and judicial, but their mutual coopera-
tion and the reciprocal control of one body or power ... over the others so that they can
mutually limit each other and prevent any of them from abusing power to the detriment
of the political freedom of citizens.”'

A model of separation of powers is unavoidable in contemporary constitutional
democracies. Simply, because unless it is laid down in constitutions and implemented
in actual social circumstances, it is almost impossible to realise the ideals, freedoms,
values and objectives of any, and thus also of the European democratic society and its
cultural heritage. This is why “obstacles must be placed before the executive and legis-
lative authorities ... to prevent them from using the power of the democratic majority
to subject individuals, groups or the political opposition.”"® In fact, separation of pow-
ers “institutionalises the horizontal responsibilities of government” and “removes the
central deficiency of control that other partial regimes leave open in the fundamental
construction of democracy. The horizontal responsibility of government concerns the
structure of government and its assessment through control of the authorities in the
form of balanced interdependence and independence of the legislative, executive and
judicial powers.” ' To achieve this, the interrelationships between the bodies of gov-
ernment can be constitutionally regulated in different ways. Some authors “describe
these relationships as the cooperation, agreement or balance of powers — but it is essen-
tial that no bodies enjoy constitutional powers or expedients enabling their structural
and functional ascendancy over the others and that all the principles are equal so that
they can mutually limit one another and so that the entire system of state authority is
limited.”"” In fact, the only institutions to which they, as indeed all other natural and
legal persons, are subjected to in popular and constitutional democracies of the rule of
law are the constitution and laws, in other words, the constitutional and legal order of
the country.

The separation of powers system is one of the values and legal instruments used
to achieve the system of values, freedoms, objectives and ideals of the common Euro-
pean (and general) democratic and cultural heritage. To realise this heritage we must
all “contribute to the convergence of our domestic public powers and, mutually con-

4 Branko Smerdel and Smiljko Sokol, Ustavno pravo, Zagreb, 2006, p. 330.

5 Wolfgang Merkel, Transformacija politickih sustava - Uvod u teoriju i empirijsko istrazivanje trans-
formacija, Zagreb, 2011, p. 20.

16 Tbid, p. 21.
7 Branko Smerdel and Smiljko Sokol, Ustavno pravo, Zagreb, 2006, pp. 331 - 332.
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ditioned, the appearance of European public powers that all the states on the continent
will apply (...). We cannot remain static before the changes that are appearing. Within
the framework of the globalisation of powers, Europe has its identity and tradition that
must be defended: it is European humanism, which is based on the demanding concept
of the rights of the human person and its dignity and, at the same time, on a particular
idea about the obligations and rights of society (the community). We share a hidden,
common concept of the human person and the public interest. The experience our con-
tinent acquired during two totalitarian regimes in the 20th century not only gives us
the right, but also the inevitable duty, to defend this tradition which has a pronounced
legal dimension.”®

Separation of powers in the Republic of Croatia is based on the horizontal and ver-
tical division of government, which the Constitution prescribed in the Basic Provisions
in Article 4 after the amendments of the Constitution in 2000."

Horizontal division of government means the legal regulation of interrelationships
among state bodies on the same level in the government process. Specifically, it is sep-
aration between the legislative, executive and judicial branches on the level of central
government. The vertical division involves constitutional limitations of central govern-
ment in the constitutionally guaranteed right to local and regional self-government.

Accepting the view that “the meaning of the separation of powers principle is not
just the organisational and functional separation of the three basic branches of govern-
ment which would then, as is often wrongly , act independently of one another” and
that “not only is this impossible to carry out, but even an attempt of this kind would
have a destructive effect on the uniformity of the legal system and the effectiveness
of government”, the Croatian constitution-maker decided to constitutionally regulate
separation of powers, starting from the following perspectives:

- “the reason for separating the powers is organisationally to enable mutual checks
and balances between the holders of the highest government offices”;*

- separation of powers is used to limit the authorities and compel each component
of government to function within the framework of its constitutionally and legally de-

'8 Jean Marc Sauve, President of the French Council of State, quoted by Professor Jasna Omejec, LL D,
President of the Constitutional Court of the Republic of Croatia, in her paper “Nacelo supsidijar-
nosti: Jacanje supsidijarnosti: Integriranje prakse suda u nacionalno pravo i sudsku praksu’, as the
Report: “Nacin i sredstva za priznavanje interpretativnog autoriteta presuda protiv drugih drzava
- iskustvo Ustavnog suda Hrvatske”, Skopje, 1 — 2 October 2010 (author’s private papers), pp. 11 -12.

1 Article 4 of the Constitution of the Republic of Croatia, consolidated wording, which includes texts

of the Constitution of the Republic of Croatia published in the official gazette Narodne novine nos.
56/90, 135/97, 8/98 - consolidated wording, 113/00, 124/00 — consolidated wording and 28/01,
reads as follows: “In the Republic of Croatia government shall be organized on the principle of
separation of powers into the legislative, executive and judicial branches, but limited by the right to
local and regional self-government guaranteed by this Constitution.

The principle of separation of powers includes the forms of mutual cooperation and reciprocal
checks and balances provided by the Constitution and law.”

% More in Branko Smerdel and Smiljko Sokol; Ustavno pravo, Zagreb, 2006, p. 377.
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termined competences in compliance with the rule of the Constitution and law;

- 1nseparation of powers, no power on the same level has supremacy or dominance
over the others; they act equally, each within their limited competences prescribed by
the Constitution,;

- despite separation of powers, when making the most important decisions of gen-
eral social interest the components of government on the same level in the framework
of constitutional competence mutually cooperate, negotiate, harmonise with and check
one another.?! For this purpose the Constitution lays down instruments such as coun-
ter-signing, requesting an opinion and consultations.?

- amendments of the Constitution of the Republic of Croatia in 2000 and 2001
concerning separation of powers are still in force. In essence, they set up a parliamen-
tary system of government in which separation of powers means not only limitations
and responsibilities, but to achieve balance and effectiveness in compliance with the
rule of law it also means cooperation, negotiation and mutual checks. The parliamen-
tary system accepted in fact determines the interrelationships between the legislative
and executive branch of government, which is the central point of separation of powers
in the state. The judicial branch follows the system with its own specific aspects that
emerge from the principle of its independence, impartiality, competence and role in
exercising the principles of the rule of law and legal certainty.

3. The Constitutional Court of the Republic of Croatia and Separation of
Powers

The Constitution of the Republic of Croatia formally and functionally defines the
position and competence of the Constitutional Court of the Republic of Croatia, with
respect to the principle of separation of powers, as an autonomous constitutional body
that is independent, impartial and separate from all the three branches of the separated
powers.

On the formal level this is completely manifest because the Constitutional Court
of the Republic of Croatia has been singled out and constitutionally regulated in a
separate chapter, unlike all the other bodes of state authority. The Constitution of the
Republic of Croatia is structured so that all the bodies of government are included in
Chapter 1V, “Organisation of Government”, and legally regulated in the provisions of
Articles 71 to 125 inclusively. This is another way of showing that none of the three
branches of government (legislative, executive and judicial) dominate over any of the

! On cooperation and mutual checks of the branches of government see, e.g., the provisions of Article
4.2, Article 98.1 and Article 102.1 of the Constitution of the Republic of Croatia (Narodne novine
nos. 124/00 - consolidated wording and 28/01).

2 On the instruments of counter-signing, opinion and consultation that are used to realise coopera-
tion and mutual checks as composite elements of separation of powers see, e.g., Articles: 17.1, 86.2,
96.4, 97, 98.2-3, 99.4, 102.2, 103.1, 109.5 and 123.2 of the Constitution of the Republic of Croatia
(Narodne novine nos. 124/00 - consolidated wording and 28/01).
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other two, but that they are all equal factors which, together with the other two and
within the framework of their constitutional position and competence, act in a system
of mutual cooperation, checks and responsibilities.

Matters related to the Constitutional Court of the Republic of Croatia (its position,
competence, election of constitutional judges and other issues important for the execu-
tion of its duties and its work), on the other hand, are regulated in the separate Chapter
V of the Constitution of the Republic of Croatia, entitled “The Constitutional Court of
the Republic of Croatia”, in the provisions of Articles 126 to 132. Moreover, in Arti-
cle 132 the Constitution prescribes: “The procedure and conditions for the election of
judges of the Constitutional Court of the Republic of Croatia and the termination of
their office, conditions and time-limits for instituting proceedings for the assessment of
the constitutionality and legality, procedure and legal effects of its decisions, protection
of human rights and fundamental freedoms guaranteed by the Constitution, and other
issues important for the performance of duties and work of the Constitutional Court
of the Republic of Croatia, shall be regulated by the Constitutional Act. The Constitu-
tional Act shall be passed in accordance with the procedure determined for amending
the Constitution. The internal organization of the Constitutional Court of the Republic
of Croatia shall be regulated by its rules of procedure.” The above provision explicitly
stipulates that the position, competence, duties etc. of the Constitutional Court, unlike
the legislative regulation of these issues for government bodies, are exclusively legis-
latively regulated by norms of constitutional force. This approach taken by the consti-
tution-maker 1s very important for realising the principles of the independence and im-
partiality of the Constitutional Court and its judges, and for the legally binding nature
of their decisions.”*> However, it must also be said that this is another of the criteria for
differentiating it from all the other constitutional bodies, including bodies of govern-
ment that is constituted and effected on the principle of separation of powers. Besides,
in the substantive sense, in view of its constitutional duties, the Constitutional Court of
the Republic of Croatia differs essentially from state bodies. Its basic duty is to “guar-
antee compliance with and application of the Constitution of the Republic of Croatia“**
through exercising its prescribed competence using norms of constitutional force. On
the other hand, state bodies primarily exercise their competence by applying the Con-
stitution, laws and authority in the widest sense of that word. In other words, while
state bodies implement and apply “the Constitution and law” in their work, the Con-
stitutional Court of the Republic of Croatia, by the nature of its competence, controls
compliance with and application of the Constitution in accordance with the principle of
constitutionality and legality and in so doing contributes to the application of the rule
of law and the Constitution in all the segments of the constitutionally-instituted organi-

» On the independence and impartiality of the Constitutional Court of the Republic of Croatia, see
more in Mato Arlovi¢, “O nezavisnosti Ustavnog suda i njegovih sudaca”; Pravni vjesnik Pravnog
fakulteta u Osijeku, no. 3-4/2013, Osijek, 2013.

2 Article 2 of the Constitutional Act on the Constitutional Court of the Republic of Croatia (Narodne
novine no. 49/2002 - consolidated wording).
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sation of society and government in the constitutional state founded on the fundamen-
tal values, freedoms and objectives that make up popular and constitutional democracy.
In this context I find acceptable the thought that “a modern western democracy cannot
be imagined without constitutional justice. Especially, it can hardly be imagined that
the idea of human rights could be brought into effect without constitutional justice. The
legal order and the bodies that implement it perform the noblest of tasks, which is pro-
tection of the weaker and protection of minorities, and this is in particular also the duty
of constitutional justice. This cannot be emphasised strongly enough.”” This thought
is completely applicable to the Constitutional Court of the Republic of Croatia. Among
other things, because it is one of the constitutional bodies through which the Republic
of Croatia guarantees not only acceptance of the aims, values, freedoms and ideals of
the democratic world, especially those accepted within the European Union, but also
their realisation in compliance with and acting in accordance with the principle of the
rule of law and legal certainty in a constitutional state.

By fulfilling the above duties and confirming in substance its constitutional posi-
tion, the Constitutional Court of the Republic of Croatia puts into practice its constitu-
tionally prescribed competence acting on the highest level of the modernised Kelsen
model.*

Starting from the constitutionally defined position, prescribed duties and compe-
tence of the Constitutional Court of the Republic of Croatia, some authors deem that
the Constitutional Court of the Republic of Croatia “cannot be grouped ... in any of the
three branches of government. Therefore, because it is directly regulated in the Con-
stitution itself ... it can be seen as a constitutional exception that belongs to a special
constitutional category which cannot be dealt with by laws, because it deals with laws
— that is the Constitutional Court as an independent body of high legal expertise and
authority, distinct from the system of separation of powers, and its main duty is consti-
tutionality and legality. Because of this one can to a certain degree speak either about a
fourth power or (which we find more acceptable) about an inter-power that supervises
all the three branches of government (legislative, executive and judicial) under com-
petence provided by the Constitution itself. It is not hierarchically above them, nor is
it part of them in the sense of governmental organisation or in any other sense.”” The

» Ludwig Adamovich, former President of the Constitutional Court of the Republic of Austria, “Ustav-
ni sud Austrije - proslost, sadasnjost, vizije”, notes from a lecture held in 1996 at the Law Faculty in
Osijek, private papers of the author.

26 Lopez Guerra writes on Kelsen’s modern model with respect to the rule of law that “it grew far be-
yond Kelson’s expectations, probably as the result of complex written constitutions in which broad
principles and pragmatic norms coexist in detailed rules, and the whole text requires expert and de-
manding reading by an authoritative interpreter”. “The Role of the Constitutional Court in the Con-
solidation of the Rule of Law”, pp. 20-21, quoted after Jasna Omejec, “O potrebnim promjenama u
strukturi hrvatskog ustavnog sudovanja’, in Zbornik radova “Hrvatsko ustavno sudovanje’, HAZU,
Zagreb, 2009, p. 31.

?7 Jadranko Crni¢, Komentar Ustavnog zakona o Ustavnom sudu Republike Hrvatske, Zagreb, 2002,
p. 25.
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above is a very interesting definition of the Constitutional Court of the Republic of
Croatia, especially with respect to separation of powers, and it certainly contains many
accurate elements that are difficult to dispute. But my personal opinion is that after the
publication of the view taken by the Commission of the Council of Europe for Democ-
racy through Law (the Venice Commission) it is redundant and no longer necessary to
speak about the constitutional court as some kind of “inter-power”, quasi-power and
so on. All the more so as the Constitutional Court of the Republic of Croatia accepted
the opinion of the Venice Commission. In its opinion the Venice Commission, starting
from the competence of constitutional courts, deems that this “cannot mean anything
else except that the Constitutional Court is a State Authority”. Furthermore, in its Opin-
ion the Venice Commission explains the grounds on which it took this view, starting
from the fact that provisions on constitutional courts are in the constitutions of certain
countries (including Croatia) set out in a separate chapter of national constitutions, but
it pointed out that this fact does not affect the judicial character of the constitutional
court. In its Opinion the Venice commission writes:

“26. ... the existence of separate chapters in the Constitution on the ‘ordinary’
courts and the Constitutional Court cannot mean that the Constitutional Court is not a
court. On the contrary, the existence of a separate chapter serves to emphasise its par-
ticular status in relation to all state institutions executing state power, highlighting the
specific purpose and competence of the Constitutional Court. In conclusion: judicial
independence 1s an inherent element of constitutional courts as well, if not a fortiori.

27. Therefore, it is not compatible with the position of the Constitutional Court that
it is considered as anything other than a court to which the principle of judicial inde-
pendence is applicable.”®

Therefore, although the Constitutional Court of the Republic of Croatia is not part
of state power in the classic view about what makes up the triad of separated powers,
and therefore does not belong in separation of powers as one of its factors, this cer-
tainly does not mean that it is not, as a special constitutional body, part of state power
and a court, although it is not part of judicial power as one of the factors in separation
of powers. However, this constitutional position does not mean that the Constitutional
Court does not enter into various relationships with government bodies in general, in-
cluding those that separately belong to legislative, executive and judicial power in the
separation of powers system.

Basically these relationships involve the following aspects which are part of the
Court’s competence: a) monitoring and control of the work of state authorities through
the abstract review of constitutionality and legality; b) protection of human rights and
fundamental freedoms guaranteed in the Constitution; ¢) cooperation in observing and
removing observed unconstitutionalities and illegalities, and especially d) resolving
disputes between the legislative, executive and judicial powers. It must be borne in

8 See Opinion of the European Commission for Democracy through Law of the Council of Europe
(Venice Commission), no. 598/2010 of 20 October 2010.
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mind that in performing these duties relations between the Constitutional Court of the
Republic of Croatia and government authorities always take place within the frame-
work of their constitutional competence. In these relationships, because of the nature of
their constitutional duties and constitutional competence, as a rule there are no and can-
not be any direct checks, especially checking the Constitutional Court of the Republic
of Croatia. However, there is no doubt that there is hidden cooperation among them,
very important for the rule of law and exercising constitutionality and legality. This is
welcome, indisputable, justified and necessary, although it is procedurally and substan-
tively very specific because of its hidden nature. It can be direct, indirect and mixed.”

3.1. Direct Influence of the Constitutional Court of the Republic of Croatia on
Separation of Powers

3.1.1. Influence through the abstract control of government

The Constitutional Court of the Republic of Croatia is not empowered to create and
enact the Constitution and laws because it does not have legislative authority, but it is
a constitutional body which, while implementing the protection of constitutionality
and legality, removes from the Constitutional and legal order unconstitutional laws and
unconstitutional and illegal other regulations. Because of this it is considered a nega-
tive legislator. The framers of the Constitution could not, and did not want to, set up
the Constitutional Court as a positive legislator.’® They did not do so because had they
given the Constitutional Court this competence, they would have violated the principle
of separation of powers. However, in deciding on the protection of the constitutional-
ity of laws and the constitutionality and legality of other regulations, or their separate
provisions, the Constitutional Court through its judicial practice exerts a degree of in-
fluence on the legislator, i.e. on legislative procedure. This influence cannot and must
not be reduced only to the control and protection of constitutionality and legality which
ultimately, if and when the Constitutional Court finds that a law is unconstitutional,
leads to its repeal, or when it finds that another regulation is unconstitutional and/or
illegal, leads to its repeal or annulment, thus removing them from the constitutional
and legal order. On the whole, abstract control of constitutionality and legality, which
is carried out through what is known as an objective constitutional proceeding, by

* More about the forms and substance of the negative legislator’s influence on the positive legislator
see in my work: “Meduodnos izmedu pozitivnog i negativnog zakonodavca u Republici Hrvatskoj”,
Pravni vjesnik Pravnog fakulteta Osijek, no. 3-4/2015, pp. 250-259.

30 Starting from Kelsen’s theoretic stands, Alec Stone Sweet writes: “Parliaments are ... positive legisla-
tors because they enact laws freely, in accordance with their own political aspirations, and they are
only subject to constitutional restrictions (for example, rules of procedure). Constitutional judges,
on the other hand, have the role of negative legislator whose legislative powers are limited to re-
pealing laws when they are not in accordance with the provisions of the constitution.” See his pa-
per “Politika ustavnog nadzora u Francuskoj i Europi’, in Arsen Baci¢ and Petar Baci¢: Ustavna
demokracija i sudovi, Split, 2009, p. 274.
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the very nature of that proceeding has other consequences for the constitutional order
besides the above. In the objective constitutional proceeding of abstract constitutional
and legal control the Constitutional Court decides regardless of subjective requests.
The nature of this proceeding demands that the Constitutional Court determines what is
compatible with objective law, 1.e., with the constitutionality and legality of the entire
legal order, not with the protection of the interests of any of the possible participants
in the proceeding. In the constitutional (objective) proceeding it makes no difference
whether or not the proposal or request submitted by the proponent will be accepted,
in the way that this 1s important in litigation among parties. What is of the essence in
this case is resolving the issue of constitutionality and legality. By resolving the issue
of constitutionality and legality in constitutional proceedings of abstract control, the
legal regulation or its separate provision that is not in accordance with the Constitu-
tion or law, and therefore threatens the rule of law and legal certainty, is removed (as
we have already said) from the constitutional and legal order. However, the removal of
such regulations or their separate provisions®' must not lead to the appearance of legal
gaps in the constitutional order, especially not gaps that would leave particular social
relations legally unregulated and thus impossible to realise in a constitutional state in
accordance with the principles of the rule of law.

The direct influence comes about when the Constitutional Court finds that a law is
unconstitutional, or that another regulation is unconstitutional and illegal, or their sepa-
rate provisions. To use Kelsen’s language, at this point the Constitutional Court directly
intervenes in the legislative process as a negative legislator and in this way influences
the exercising of the legislative function which is, as a function of government, per-
formed by the legislator within the framework of its constitutional competence. This
influence of the Constitutional Court is all the greater considering that its decisions are
binding and that they apply erga omnes. More will be said about this later.

The direct influence of the Constitutional Court as negative legislator on the posi-
tive legislator has not only a constitutional but also a political aspect. When it passes a
law or another regulation the ruling majority in the legislative body, or in the Govern-
ment as an executive power, wants to implement one of its policies (electoral promises)
by creating legal preconditions for the implementation, above all, of their own inter-
ests and the interests of the part of the electoral body that voted for them or supports
them. When an unconstitutional or illegal law or other regulation, or their separate
provisions, are repealed from the constitutional and legal order, this at the same time
removes the legal foundations for legally accomplishing the interests of their makers.
In other words, the operative part of the Constitutional Court’s decision repealing the
unconstitutional law or unconstitutional and illegal other regulation is a way for the
Court to directly influence the maker of the regulation. From the aspect of influence, it
1s similar when the operative part of a decision accepts a constitutional complaint and

' On the constitutional proceeding of the abstract control of constitutionality and legality, see in
Pravna enciklopedija, Belgrade, 1979, p. 1556.
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quashes an (individual) act of the judicial or administrative authorities that was based
on their unacceptable interpretation of the law and led to a violation of constitutionally
guaranteed human rights and freedoms, for whose protection, in that specific case, the
applicant brought a constitutional complaint.

3.1.2. Influence of the Constitutional Court on Separation of Powers through
the Resolution of Jurisdictional Disputes

The Constitutional Court of the Republic of Croatia has primary constitutional
competence, within the scope of its duties, to resolve jurisdictional disputes among
the bodies of legislative, executive and judicial power. By deciding on such disputes it
ensures that these bodies remain within the constitutional framework when exercising
their functions, and it is also a way of fulfilling its duty concerning compliance with
the Constitution, 1.e., with the will of the constitution-framer about the constitutional
institute of separation of powers both in the formal and in the functional aspect.

Jurisdictional disputes among government bodies (legislative, executive and judi-
cial) are often called organic®* constitutional disputes because they are in essence a
legal dispute in constitutional law. In resolving these disputes, the Constitutional Court
of the Republic of Croatia has a direct influence on government bodies in the separa-
tion of powers system (or at least on those that are the subjects of the specific organic
dispute). In spite of this, I singled these issues out in a separate subchapter and left it
for the end in the structure of the work because they differ from the subjects already
considered, both on the phenomenological and on the substantive level.

On the legal level organic constitutional proceedings on jurisdictional disputes are
similar to proceedings carried out before regular courts. In these proceedings the par-
ties are known and each of them expects the Constitutional Court, in its decision, to
confirm its right. However, when it acts and decides in proceedings on jurisdictional
disputes it is not of primary importance for the Constitutional Court to establish who is
right and who is wrong in the specific case. Starting from the nature of the organic con-
stitutional dispute, its primary task, in the protection of constitutionality and legality, is
to establish which body in the dispute, in accordance with its constitutional and legal
competence, has the right and duty to act in the case in which the jurisdictional dispute
arose. In its decision the Constitutional Court protects the constitutional and legal or-
der in the part concerning the principle of separation of powers, and it also protects the
right of the parties in the case in which jurisdictional dispute arose to have their rights
decided by the competent state body constitutionally and legally empowered with the
right and obligation to conduct proceedings and decide in cases of that kind.

32 Three kinds of organic or constitutional disputes are usually mentioned: state disputes (Organstreit
proceedings), i.e., proceedings between the federation and federal units in a federal state, or be-
tween the state and autonomous regions, or between the autonomous regions themselves; disputes
among a state’s constitutional bodies (legislative, executive and judicial), and disputes for the pro-
tection of local autonomy.
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The Republic of Croatia is organised as a unitary state and by the nature of things
there are no jurisdictional “state disputes”, and constitutional regulation provides dif-
ferent legal expedients for resolving disputes in the protection of local and regional
self-government with respect to the central authorities.*

Accordingly, the constitutional and legal order in the Republic of Croatia recognis-
es only jurisdictional disputes between constitutional government bodies (legislative,
executive and judicial), between the Croatian Parliament and the Government (includ-
ing the Ministries) and the courts, i.e., between any of them in connection with their
competence determined in the Constitution and law.

The framers of the Croatian Constitution, in the relevant provisions of the Constitu-
tion and the Constitutional Act on the Constitutional Court of the Republic of Croatia,
accepted and legally regulated the possibility of a negative or a positive jurisdiction-
al dispute. In Article 129.1.6 of the Constitution they empowered the Constitutional
Court to “decide on jurisdictional disputes between the legislative, executive and ju-
dicial branch”. The Constitutional Act on the Constitutional Court, starting from the
above provision of the Constitution of the Republic of Croatia, in its Articles 81 and
82 formally and substantively regulated the positive and negative jurisdictional dispute
and prescribed procedure before the Constitutional Court in the resolution of these dis-
putes. Articles 81 and 82 of the Constitutional Act on the Constitutional Court of the
Republic of Croatia read as follows:

Article 81
(1) If a jurisdictional dispute between the bodies of the legislative, the executive or
the judicial branches occurs, because a certain body of the legislative, the executive or
the judicial branch accepts jurisdiction in the same matter, each of these bodies may
require that the Constitutional Court resolve the jurisdictional dispute.

* In the Republic of Croatia local autonomy is not protected in organic or constitutional proceedings
on jurisdictional disputes. The reasons for this must be sought in several situations that arise in con-
stitutional law. First, the Constitution of the Republic of Croatia prescribes, besides the horizontal
division of power on the government level between government bodies, also vertical division that
ensures the restriction of central power with respect to the constitutionally guaranteed right to local
and regional self-government. Second, in the realisation of this objective the Constitution and the
Constitutional Act on the Constitutional Court of the Republic of Croatia ensure the right of local
and regional self-government to present a request on the grounds of Article 36 of the Constitutional
Act for review of the constitutionality of a law or its separate provisions, if this law regulates the or-
ganisation, competence or financing of units of local and regional self-government. Third, units of
local and regional self-government are authorised to lodge constitutional complaints under Article
62 of the Constitutional Act if they deem that the individual act of a body of the central government
or legal person vested with public powers has violated the constitutionally guaranteed right to local
and regional self-government. Therefore, the constitution-framer directly provided the units of lo-
cal and regional self-government with legal instruments for the protection of their rights, so he did
not need to extend the competence of the Constitutional Court to resolve jurisdictional disputes.
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(2) The request to resolve the jurisdictional dispute may also be submitted by a
party whose interest has been violated or could be violated because of the dispute.

(3) The request is to be submitted during the term of 30 days from the day of learn-
ing that the other body has accepted the jurisdiction.

(4) The Constitutional Court may order that the procedure before the bodies be-
tween whom the jurisdictional dispute has occurred be standstill until its decision.

Article 82

(1) If a jurisdictional dispute between the bodies of the legislative and the executive
or the judicial branch occurs, because a certain body of the legislative, the executive or
the judicial branch refuses the jurisdiction in the same matter, the request to resolve the
jurisdictional dispute may be submitted after entering into force of the court decision,
respective the final decision of the body of the executive branch or the corresponding
decision of the legislative body, who has first decided on its jurisdiction.

(2) The request mentioned in the previous paragraph may also be submitted by the
party who, because of the rejection of jurisdiction, could not effectuate its right, as well
as each of the bodies of the legislative, the executive and the judicial branch between
whom the dispute occurred.

(3) The request shall be submitted within the term of 30 days from the date when
the court decision entered into force, from the date of the final decision of the body
of the executive branch, or from the date of the corresponding decision of the legisla-
tive body from paragraph 1 of this Article whereby the other body of state authority
declared non-competent.”

The above provisions of the Constitutional Act on the Constitutional Court of the
Republic of Croatia show that a positive jurisdictional dispute exists if a jurisdictional
dispute among bodies of the legislative, executive or judicial power occurs because
a particular body of government authority has accepted jurisdiction in the same case.
In the matter of positive jurisdictional dispute, the request for its resolution may be
presented by any of the bodies that are in dispute about positive jurisdiction, and also
“submitted by a party whose interest has been violated or could be violated because of
the dispute.”*

The request must be submitted within the term of thirty (30) “days from the day of
learning that the other body has accepted the jurisdiction”.*®

When deciding on the positive jurisdictional dispute among government bodies,
the Constitutional Court renders a decision stating which body, among those that pro-
claimed themselves competent, has the jurisdiction to resolve (proceed in) the specific
case.

** See in more detail Article 81.2 of the Constitutional Act on the Constitutional Court of the Republic
of Croatia (Narodne novine no. 49/2002 - consolidated wording).

% Tbid; Article 81.3.
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To illustrate the positive jurisdictional dispute I give as an example a specific case
between the Ministry of Finance of the Republic of Croatia, Tax Administration, Du-
brovnik Regional Office on one hand, and the Dubrovnik Municipal Court on the other.

Deciding on this case of positive jurisdictional dispute, the Constitutional Court
of the Republic of Croatia rendered Decision no.: U-IV-4820/2009 of 12 May 2010
(Narodne novine no. 67/2010). In this decision it decided:

“The court finds that the tax administration body is competent to decide on the
rights and obligations under Article 113 of the General Tax Act (Narodne novine no.
147/08).”

In its decision the Constitutional Court ruled that the case which led to the positive
jurisdictional dispute was an administrative not a judicial matter, and that it fell under
the jurisdiction of the competent administrative body, not a judicial body.

Unlike the positive jurisdictional dispute, the case of a negative jurisdictional dis-
pute among government bodies occurs when a particular body refuses jurisdiction in
the same case.

“...the request to resolve the jurisdictional dispute may be submitted after entering
into force of the court decision, respective the final decision of the body of the execu-
tive branch or the corresponding decision of the legislative body, who has first decided
on its jurisdiction.””¢

The request may also be submitted by the “party who, because of the rejection of
jurisdiction, could not effectuate its right, as well as each of the bodies of the legisla-
tive, the executive and the judicial branch between whom the dispute occurred.”’

“The request shall be submitted within the term of 30 days from the date when the
court decision entered into force, from the date of the final decision of the body of the
executive branch, or from the date of the corresponding decision of the legislative body
... whereby the other body of state authority declared itself non-competent.””*®

Analysing the wording of Articles 81 and 82 of the Constitutional Act allows us to
conclude that Article 81 “refers to cases when different bodies of state authority accept
jurisdiction in the same case”, and Article 82 “refers to the case when these different
bodies refuse jurisdiction in the same case”.

Preconditions for the Constitutional Court to act in resolving a negative jurisdic-
tional dispute are “a) entering into force of the court decision, respective the final deci-
sion of the body of the executive branch or the corresponding decision of the legislative
body, who has first decided on its jurisdiction.”

If these preconditions do not exist in a specific case, the Constitutional Court pro-
claims itself not competent. This is how it acted in the following case, when it found that:

36 Tbid., Article 8.1.
37 1bid., Article 82.2.
38 Tbid., Article 82.3.

* Jadranko Crni¢, Komentar Ustavnog zakona o Ustavnom sudu Republike Hrvatske, Zagreb, 2002,
p. 306.
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“... for the existence of a negative jurisdictional dispute it is necessary for the bod-
ies of legislative, executive or judicial power to declare themselves, in separate deci-
sions, without jurisdiction for deciding on the same case.

The Court, however, finds that none of the bodies of legislative, executive or judi-
cial power, which the applicant of the request explicitly mentions, declared themselves
without jurisdiction for deciding on any of the applicant’s applications.

Pursuant to the above, since it is necessary, for the Court to render the decision in con-
nection with a negative jurisdictional dispute, that decisions about refusing jurisdiction
exist, the Court has found that in the instant case the preconditions in the provisions of
Article 78.1 (now Article 82.1 note M.A.) of the Constitutional Act have not been met.”*

I follow the above example, when the Constitutional Court decided that the precon-
ditions for it to decide on a negative jurisdictional dispute had not been met, with an
example of its decision on the merits about a negative jurisdictional dispute.

The negative jurisdictional dispute arose between an executive body (Office for
Physical Planning, Housing and Ultilities, Construction and Environmental Protection
from Sisak, SisaCko-moslavacka County) and a judicial body (Sisak Municipal Court),
in the case of eviction from a flat. The negative jurisdictional dispute occurred because
the above bodies refused to decide on the case. The Constitutional Court, in its Deci-
sion no.: IV-1049/1994, of 22 March 1995 (Narodne novine no. 22/1995), ruled: The
Sisak Municipal Court has the jurisdiction to decide on the request of INA-Oil Industry
PLC Zagreb, Sisak Oil Refinery, about the eviction of I. S. from the flat.”

The Constitutional Court rendered this decision because it found that the case was
a judicial, not an administrative matter, more precisely, that it was a claim in civil-law
that falls under the jurisdiction of a regular court, that is, a judicial authority.

3.2. Indirect Influence of the Constitutional Court on separation of powers
3.2.1. Monitoring the execution of constitutionality and legality

The indirect influence of the Constitutional Court on state authorities, especially
on law-makers, “is connected with a kind of its stepping out of the sphere of negative
legislation into the sphere of positive legislation”. As a rule the “positive legislator”
recognises and interprets this as a guideline about which and what kind of solutions and
procedure to adopt when enacting a law to operationalise the Constitutional Court’s
decision to repeal a law because it or its separate provisions were unconstitutional,
or when a new law or other regulation must be enacted because of observed uncon-
stitutionality or illegality which can be removed by enacting a new legal regulation.
The specific nature of this kind of influence, in the case of the Constitutional Court
of the Republic of Croatia, emerges from the fact that the constitution-maker did not
empower it for so-called preliminary control of the constitutionality of laws, or the
constitutionality and legality of other regulations. Instead, it is empowered to monitor

% See Ruling of the Constitutional Court of the Republic of Croatia no.: U-IV-269/2002 of 20 March
2002.

94



Koncrurynmnonnas nanara Bepxosnoro cyna Keipreizckoit PecryOnuku

the execution of constitutionality and legality and to report to the Croatian Parliament
about any kind of unconstitutionality and illegality it has observed, and the obligation
to inform the Government of the Republic of Croatia if it finds that the competent body
did not pass a regulation for executing provisions of the Constitution, laws and other
regulations, and was obliged to pass such a regulation.

The Constitution of the Republic of Croatia, in Article 129.1.10, provides that the
Constitutional Court “performs other duties specified by the Constitution”. The Con-
stitutional Act on the Constitutional Court of the Republic of Croatia includes among
these other duties, in its Chapter XI, “Monitoring the Execution of Constitutionality
and Legality”, which it elaborates in Article 104, and in Chapter XII, “Supervisory
Control over Passing Regulations for Executing the Constitution, Laws and Other Reg-
ulations”.

Monitoring the execution of constitutionality and legality as a competence of the
Constitutional Court of the Republic of Croatia, provided for in Article 129.1.5 of the
Constitution and elaborated in Article 104 of the Constitutional Act on the Constitu-
tional Court of the Republic of Croatia, does not explicitly mention legal gaps, but
the general provision covers them, too, as a form of unconstitutionality and illegality.
When the Constitutional Court observes such instances during the monitoring of con-
stitutionality and legality, it reports to the Croatian Parliament. This report is composed
at the Session of the Constitutional Court, a Session in whose work all the judges take
part. The report is delivered to the Speaker of the Croatian Parliament, who informs the
Croatian Parliament about it. The report about instances of unconstitutionality and ille-
gality observed does not refer only to legal gaps but to other forms of unconstitutional-
ity and illegality, as well. It informs the Croatian Parliament about observed instances
of unconstitutionality and illegality connected with legal gaps, the need to enact a new
law and/or amend a law or its separate provisions because of their unconstitutionality,
that an amended law has not been passed after the Constitutional Court repealed it (not
executing decisions of the Constitutional Court) and so on.

Thus, for example, the Constitutional Court of the Republic of Croatia, monitor-
ing the execution of constitutionality and legality, observed an instance of unconstitu-
tionality in the pension insurance system, to wit, the unequal position of common-law
widows and widowers in comparison with marital widows and widowers in realising
the right to a survivors’ pension for family members. The Constitutional Court, in its
Report no.: U-X-1457/2007 of 18 April 2007, informed the Croatian Parliament about
the instance of unconstitutionality and illegality observed, indicating the need for an
amendment of the Pension Insurance Act to provide legal preconditions for recognis-
ing the right to a survivors’ pension for the insured’s common-law widow or widower
as a family member.

In supervisory control over the enactment of regulations for executing the Consti-
tution, laws and other regulations, the Constitutional Court of the Republic of Croatia
examined and decided on the Proposal to Review Conformity with the Constitution
and Law of the provisions of Articles 2 and 3 of the Ordnance on the Excessive Use of
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Public Roads (Narodne novine no. 40/00). In its Ruling no.: U-1I-1315/2001 of 9 July
2003 it found, among other things:

“(..))

7. ... The Constitutional Court finds that pursuant to the provision of Article 105.1
of the Constitutional Act it has the competence to act in a case when, during proceed-
ings for the review of conformity of a law with the Constitution or other regulation
with the Constitution and law, it finds the existence of a legal gap, i.e., when it finds
that the maker of the regulation did not completely exhaust its powers for executing the
provisions of the Constitution, law or other regulation.

In view of the finding in point 4 of this ruling, that there exists a legal gap which,
in the opinion of this Court, occurred because the maker of the disputed regulation
(Minister of Maritime Affairs, Transport and Communications) did not completely ex-
haust the powers provided for in Article 25.2 of the Public Roads Act, the Court hereby
informs the Government of the Republic of Croatia about this ruling.”

3.2.2. Decision taken on the constitutional complaint

The Constitutional Court of the Republic of Croatia is empowered by norms of
constitutional strength to exert a specific form of influence over judicial power (which
is classified as so-called indirect influence). Similar to the judicial practice of most
constitutional courts in Europe, the Croatian Constitutional Court has the competence
to “decide on constitutional complaints against the individual decisions of state bodies,
bodies of local and regional self-government and legal entities with public authority,
when these decisions violate human rights and fundamental freedoms, as well as the
right to local and regional self-government guaranteed by the Constitution of the Re-
public of Croatia”.

When implementing this form of control of constitutionality and legality, if the
Constitutional Court finds, in deciding on the constitutional complaint, that the inter-
pretation of the regular court is unacceptable from the constitutional aspect and that
its decision led to a violation of human rights and freedoms, it will accept the consti-
tutional complaint, quash the decision of the regular court and return the case to it for
new proceedings. The Constitutional Court will also act in this way when it finds, on
the grounds of a constitutional complaint, that through its unacceptable interpretation
(of course, from the constitutional aspect) the regular court filled in a legal gap. This
case, among other things, leads to the legal situation regulated in Article 76.2 in con-
junction with Article 77.2 of the Constitutional Act on the Constitutional Court of the
Republic of Croatia. In short, when the Constitutional Court in this situation accepts
the constitutional complaint and repeals the disputed (individual) act, then the compe-
tent judicial or administrative body, body of local or regional self-government or legal
person vested with public powers, whose (individual) act was repealed, must pass a
new act instead of it (Article 76.2 of the Constitutional Act). Furthermore, when pass-
ing the new (individual) act to replace the disputed and repealed act, these bodies are
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obliged to obey the legal opinion of the Constitutional Court expressed in the decision
repealing the (individual) act in which the applicant’s constitutional rights and free-
doms were violated (Article 77.2 of the Constitutional Act).

3.2.3. Influence of the Constitutional Court on separation of powers on the
grounds of Article 31 of the Constitutional Act on the Constitutional Court of the
Republic of Croatia

Besides what has already been said, the indirect influence of the Constitutional
Court of the Republic of Croatia on the makers of legislative regulations, i.e., on gov-
ernment authorities in general, also results from the legal nature of its decisions and
rulings. The decisions and rulings of the Constitutional Court of the Republic of Croa-
tia are final, generally binding and apply to all, that is, erga omnes. Every natural and
legal person must obey them. This position of the decisions and rulings of the Consti-
tutional Court of the Republic of Croatia is constitutionally based, i.e., in Article 31 of
the Constitutional Act on the Constitutional Court of the Republic of Croatia.*! Pursu-
ant to this article of the Constitutional Act, the bodies of the central government and of
local and regional self-government shall, within their constitutional and legal jurisdic-
tion, execute the decisions and the rulings of the Constitutional Court of the Republic
of Croatia. The Government of the Republic of Croatia ensures, through the bodies of
central administration, the execution of the decisions and rulings of the Constitutional
Court. The Constitutional Court of the Republic of Croatia itself may, furthermore, in
its decision determine which body is authorized to execute its decision or its ruling.
Moreover, it may determine the manner in which its decision or its ruling shall be ex-
ecuted. This constitutionally-defined position of the decisions and rulings of the Con-
stitutional Court of the Republic of Croatia has made some authors consider that they
have constitutional force, i.e., that they are of a constitutional nature,* while others,
calling on the decisions and rulings of the Federal Constitutional Court of Germany,

41 Article 31 of the Constitutional Act on the Constitutional Court of the Republic of Croatia (Narodne
novine no 49/2002) reads as follows: “(1) The decisions and the rulings of the Constitutional Court
are obligatory and every individual or legal person shall obey them.

(2) All bodies of the central government and the local and regional self-government shall, within
their constitutional and legal jurisdiction, execute the decisions and the rulings of the Constitu-
tional Court.
(3) The Government of the Republic of Croatia ensures, through the bodies of central administra-
tion, the execution of the decisions and the rulings of the Constitutional Court.
(4) The Constitutional Court might determine which body is authorized for the execution of its deci-
sion, respective its ruling.
(5) The Constitutional Court may determine the manner in which its decision, respective its ruling
shall be executed.

# Thus Mato Arlovi¢, “Odluke Ustavnog suda Republike Hrvatske s posebnim osvrtom na odgodni
rok (vrste, pravna priroda i uc¢inci)”, paper from the round table Pravna priroda odluka ustavnog
suda i njihove posljedice, Milocer, Republic of Montenegro, 18-20 May 2015, p. 23.
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accord them the legal power of laws.** Regardless of views about their legal character,
it is today indisputable in the practice of constitutional justice and in legal theory in
Croatia that both their operative provisions and the standpoint taken and expressed by
the Constitutional Court and presented in the statement of reasons of its decision are
binding, unlike for example court decisions in which only the operative provisions are
binding. It is through this standpoint that the Constitutional Court indirectly influences
the positive legislator.

3.3. Mixed Influence of the Constitutional Court on separation of powers

The mixed form of influence appears when the Constitutional Court renders a deci-
sion in which it, for example, repeals an unconstitutional act and in so doing, as nega-
tive legislator directly influences the positive legislator. At the same time, in the opera-
tive provisions of the decision it uses its powers to determine the body that it authorises
to execute the decision and determines the manner of its execution. In the statement
of reasons of that decision it may, and as a rule does, show the standpoint on which
it grounded its finding that the law or its separate provisions are unconstitutional. By
applying the method of argumentum a contrario the positive legislator, starting from
these stands, can easily conclude what to do to remove the unconstitutionality found.
It is not rare for decisions of this kind to lead to the Constitutional Court informing the
Croatian Parliament, in a separate report, about the incidents of unconstitutionality and
illegality it observed.

3.3.1. Postponed loss of legal force and the influence of the Constitutional Court
on separation of powers

The special form of indirect influence of the Constitutional Court on the positive
legislator (regardless of whether a legislative and/or an executive authority), when the
Court in its decision in the abstract control of constitutionality and legality, having
found unconstitutionality or unconstitutionality and illegality of laws, either repeals
them in their entirety or only their separate provisions, or in the control of constitu-
tionality and legality, because of unconstitutionality and illegality, repeals a particular
(individual) act of a regular court (as the third branch in the separation of powers) or
an administrative body because of a violation of constitutionally guaranteed human
rights and freedoms, is a cause for the dissatisfaction of these bodies, even animosity
against the Constitutional Court. Especially when its decisions have, besides a con-
stitutional and legal, economic and socio-cultural dimension, also a political one, or
more often if they create this perception in the public. Of course, this happens more
often if these decisions of the Constitutional Court also lead to a legal gap which, as a

# Heinz Scholler, “Nacelo pravne drzave u praski Saveznog ustavnog suda s obzirom na obvezujucu
pravnu snagu presuda’, in the collection of works: Ustavni sud u zastiti ljudskih prava, Organizator,
Zagreb, 2000, p. 246.
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rule, also leads to legal uncertainty. For such situations the framer of the Constitution
provided the Constitutional Court with the constitutional possibility of bridging this
gap at least temporarily and, one might say, “buying time” so that a repealed law or
its separate provisions, or repealed or annulled other regulation or its separate provi-
sions, temporarily remain in legal force. By giving this extra time the Constitutional
Court enables the positive legislator to remove from the constitutional order, in a rela-
tively short time, in peace and with as little harm as possible, the legal regulation or its
separate provisions which the Constitutional Court found unconstitutional or illegal.
This is a constitutional situation that comes about through applying the institute of the
so-called postponed loss of legal force,* which the framer of the Constitution placed
in the hands of the Constitutional Court in Article 55.2 of the Constitutional Act. This
article provides that “The repealed law or other regulation, or their repealed separate
provisions, shall lose legal force on the day of publication of the Constitutional Court
decision in the Official Gazette Narodne novine, unless the Constitutional Court sets
another term.”

If the Constitutional Court decides to use the postponed loss of legal force, i.e., de-
termine a period longer than the one ending on the day when its decision is published
in the official gazette, it decides about the length of the postponement depending on the
circumstances of each individual case, always taking into account the time necessary
for the body that passed the regulation to pass a new law or other regulation, or amend
or pass a new separate provision of a law. It determines this time depending: a) on the
kind of regulation, b) the kind and scope of the repealed provisions, c) their importance
for or influence on society as a whole, d) the importance and influence of the repealed
regulation or its separate provisions on the rule of law and legal certainty, and e) their
importance and influence on the protection and realisation of public social interests.

In its constitutional practice the Constitutional Court of the Republic of Croatia
has several times, although not very often, used the institute of the postponed loss of
legal force, and in decisions in which it accepted and determined the postponed loss of

# The postponed loss of legal force can be defined as the time period between the day when the Con-
stitutional Court publishes that it is repealing a law because of its unconstitutionality and the day
when its decision enters into legal force, which is set by the Constitutional Court itself. Postponed
loss of legal force exists in the constitutional orders of many countries, e.g., Austria, Germany,
Slovenia, Croatia, Montenegro, Czech Republic, Poland, Republic of Turkey, etc. In some of these
countries the constitutional court may determine the period of postponement without any restric-
tions (e.g., Croatia, Montenegro etc.) while in others it may determine it but in accordance with
prescribed conditions. The postponed loss of legal force, which is used to prolong the legal force of
an unconstitutional law or other regulation, is as a rule used to ensure and protect the stability of
the legal order, even when this demands recognising the validity of an unconstitutional law or other
regulation for a certain future time period, which the Constitutional Court establishes in its deci-
sion. In fact this is a case when the Constitutional Court assesses that the instant elimination of an
unconstitutional law or other regulation could case greater chaos in the legal order that the uncon-
stitutional legal act itself, especially if its immediate repeal would lead to an unacceptable legal gap
in the legal order.
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legal force the time period varied from 3 months to so far the longest postponement in
a particular case of 10 years, when in its Decision no. U-I-1152/2000 and others, of 18
April 2007, it laid down that separate repealed provisions of the Pension Insurance Act
shall not go out of legal force until 31 December 2018.

4. Instead of a Conclusion

Today it is generally accepted and cannot be denied that constitutions and consti-
tutional courts play an important and unavoidable role in the creation of the modern,
democratic, constitutional state governed by the rule of law.

This is why the framer of the Croatian Constitution gave the Constitutional Court
of the Republic of Croatia a special position as a constitutional body that is a court and
a state authority, but by the force of the Constitution and the substantive contents of its
competence it is not part of government that we usually perceive through its tripartite
separation into the legislative, executive and judicial branch. Legal norms of constitu-
tional force position the Constitutional Court of the Republic of Croatia as a guardian
of the Constitution, of constitutionality and legality in the Croatian constitutional and
legal order, with the duty to guarantee compliance with and application of the Con-
stitution. In accordance with that duty the Constitution gives it a special position and
sphere of work. Its role, importance and responsibility greatly increased after the con-
stitutional amendment of 2000 because it is the body that guarantees compliance with
and application of the Constitution, both in its parts and as a whole, not of any kind but
always starting from the highest values of the constitutional order which are also the
foundations for its interpretation.

The constitutional order accepted and legally regulated in this way, by its inherent
legal force, demands from the Constitutional Court of the Republic of Croatia to en-
sure, in the execution of its duties, the application of the Constitution both formally and
functionally. This constitutional situation necessarily leads to the creation of different
relationships (unlike classical ones) between the Constitutional Court of the Republic
of Croatia, as the negative legislator, and government that is founded on the principle
of separation of powers into legislative, executive and judicial.

Volens nolens, Kelsen’s classical conception of the relationship between the nega-
tive and positive legislator in interrelations between the constitutional court and gov-
ernment bodies in the constitutional state have risen and are rising to higher levels
of mutual cooperation, reciprocal checks and balances and responsibility, but always
within the constitutionally prescribed competence of each of these factors.

In the Republic of Croatia, too, the Constitutional Court has today in its position,
duties, competences and interrelations with other constitutional bodies, and especially
with bodies of state authority, far exceeded in scope and contents the classical relation-
ship between the negative and positive legislator. In this paper I tried to show some
forms of mutual relations between the Constitutional Court of the Republic of Croatia
and the authorities of its state, which include relationships between the positive and
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negative legislator, but are also relationships of mutual cooperation, reciprocal checks
and responsibility.

To conclude, it can rightly be said that despite its independence and impartiality and
the separation of the Constitutional Court as a constitutional body from all the three
branches of government, its position, duties and competence nevertheless provide it
with the necessary legal instruments to use in its judicial practice in the field of inter-
relations with government bodies that belong to the system of separation of powers.
These are not relations of superiority and subjection, supremacy and domination; they
are first and foremost an equal, constitutionally based relationship between classical
government bodies (legislative, executive and judicial) and the Constitutional Court.
Although, in this relationship, the Constitutional Court of the Republic of Croatia has
the duty, as a kind of guardian of the Constitution, to ensure compliance with the Con-
stitution and its application, what has been said clearly shows that these interrelations
also include mutual cooperation and checks, of course, based on compliance with con-
stitutionality and legality implemented by the Constitutional Court. Therefore, in the
final instance, the Constitutional Court contributes to the strengthening and execution
of the rule of law and legal certainty.
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M. Kueanapos,
cynbst Koncruryunonnoro Cyna Poccuiickoin @enepauuu, npogeccop

OobecnieyeHne OPraHoM KOHCTUTYHIHOHHOTO KOHTPOJIsI (PYHKIIMOHHUPOBAHMS
HE3aBUCHUMOM Cy1e0HOM BJIACTH

Kak n3BecTHO, B KOHCTUTYLMSX OOJNBIIMHCTBA TOCYAapCTB MUpa cyleOHas BIacTh
IIPOBO3IVIAIIIEHA B KAYECTBE CAMOCTOATENIBHOW U He3aBUCUMOM. U 3Ty camocTosTenb-
HOCTh M HE3aBUCHUMOCTbH CyA€OHOMN BJIACTH B 3HAYUTEIBHOU Mepe 00ecneunBaroT op-
raHbl KOHCTUTYLIMOHHOTO KOHTPOJISI 3TUX TOCYAAPCTB — B MEPY BO3MOYKHOCTEM, KOTO-
PBIMU HAZIEJIWIN UX KOHCTUTYLHH U KOHCTUTYLUMOHHOE 3aKOHOJATEIBCTBO TOTO WJIU
WHOT'O TOCY/1apCTBa.

Ha mecTo 1 posib opraHoB KOHCTUTYLIMOHHOTO KOHTPOJISL B CyA€OHOM cucTeMe rocy-
JAPCTBA MOYKHO ITOCMOTPETH I10 Pa3HOMY, Ha CEM CUET B FOPUANYECKON HAYKE BHICKA3aHbI
pasHble TOYKU 3peHus. Ho o4eBUIHO, 4TO 3TOT OpraH sBIseTcs, 0€3 COMHEHHUs, LIEH-
TpaJIbHBIM OPraHOM B CyA€OHOM cucTeMe TOCYIapCTB, II€ OH €CTh, U B CHITY 3TOTO CITy-
JKUT, B TO K€ BPEMsI, ODUEHTUPOM — B OPTraHU3aLMOHHOM, METOIOJIOTMYECKOM, KaJIpOBOM
Y WHBIX TJIAHOB — JUIsl BCEX BETBEH Cy/leOHOM BiacTu JaHHOTO rocymapctsa. [Tomumo
IPOYETO 3TO O3HAYAET, YTO OTAEbHBIE, TOYAC CEPbE3HbIE (PParMEeHThl pedhopMHUpPOBa-
HUSI KOHCTUTYLIMOHHOTO CyJla TOCYIapcTBa (a MpOLECC 3TOT MPAKTUYECKU HEMPEPhIBEH
BO MHOTMX CTpaHax), HaBEPHsSKa U CKOPO BOCIPUHUMAIOTCS U B PA3NIUYHBIX (hopMax
BOCIPOM3BOJIATCS IPYTUMH BETBSIMH CyI€OHOW BIACTH JAHHOTO FOCYAapCTBa.

Yaie 1 B cynieCTBEHHO OOJbIlIEH CTENEHU MPOLECC MOJEPHU3ALUOHHBIX TPE0O-
pa3zoBaHuil CyneOHON CHCTEMBI, KaK U €€ OTAEIbHBIX 3BEHbEB, TOIO WJIM UHOTO rOCY-
JapcTBa MPOUCXOAUT B PE3YAbTATE MPSIMOTO BOJIEU3bSABICHUS — B (POPME COOTBETCTBY-
IOLIUX CYJI€OHBIX aKTOB - OPraHa KOHCTUTYLIHOHHOTO KOHTPOJISl JAHHOTO rOCyapCTBa,
OIAITh ’K€ MPUHATHIX B IIPEEIax MOJHOMOYMI 3TOrO OpraHa, HaJIeJICHHbIX KOHCTUTY-
M€ U KOHCTUTYLMOHHBIM 3aKOHOAATEIBCTBOM JAHHOTO TOCYIapCTBA.

W, HakoHel, cama HEeMoCpeACTBEHHAs PAaBOCYIHAs AESTEIbHOCTD Cy1eOHbIX Opra-
HOB TOTO WJIM MHOTO T'OCYJapCTBa, KaK ONpenessieMasl COOTBETCTBYIOIIUM HAI[MOHAb-
HBIM 3aKOHOJATEJIbCTBOM, MPEXKJIE BCEro — MpOLECcCyalbHbIM, TaK U 0a3upyromascs
Ha YCTOSIBIIEHCS Cy1e0HOM MTPaKTUKE KOPPEKTUPYETCS B 3aBUCUMOCTH OT KOHKPETHBIX
AKTOB OPTaHOB KOHCTUTYLIMOHHOTO KOHTPOJISI JAHHOTO TOCYIapCTBA.

besycnoBHo, peopmupoBaHue Kak CylI0yCTPOWCTBEHHOM, TaK U CYIONPOU3BO/I-
CTBEHHOHM COCTaBISIOIIMX MEXaHU3Ma Cy[JeOHOW BIIACTH B TOCYJApPCTBE MOMKET IPO-
U3BOJIUTCS, U TaK HEPEAKO MPOUCXOAUT HA IMPAKTHUKE, 3aKOHOJAATENEM, B TOM YHUCIE
KOHCTUTYLMOHHBIM 3aKOHOJATEJIEM, 3TOr0 rocynapcTBa 0e3 Kakoro-indo Mockuia
CO CTOPOHBI OpPraHa KOHCTHUTYLIMOHHOTO KOHTPOJA. Tak IMPOM30IIO, B YACTHOCTH,
B PO npu o6benunenuun B (eBpane 2014r. BepxoBHoro u Beicuiero ApOutpaxxHoro
CY/IOB — K MPUHATHIO 3TOTO CyALOOHOCHOTO AJIs CyAeOHOM cucteMbl Poccuu perieHus
Koncturyunonusiit Cyn PO HUKakoro OTHOIIEHUS! HE UMEJ M HUKAKUX 0OSI3bIBAIOIIUX
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KOHCTUTYIIMOHHOTO 3aKOHOZATEIsI B TAKOM HAIPaBJIEHUHU PELICHU He npuHuman. Ho
3TO — UCKJIFOYEHUE U3 MPABUII, TEM 00JIee UTO peub TaM Ijia 00 usmeHeHun Konerury-
uuu P®. Hamuoro vame ¢enepajibHblii 3aKOHOAATENb CBOIO 3aKOHOTBOPYECKYIO JIesl-
TEJIBHOCTh B C(hepe MHOTOCOCTABHOI'O MEXaHHU3Ma Cy/1Ie0HOM BIIaCTU MHULIUUPYET, BbI-
MIOJIHSISL COOTBETCTBYIOIME pemeHnst Konctutynuonnoro Cyna PO.

W cpenu 3THX pelieHnid Hemanasi 4acTh IOCBSIEHA 00eCIIEYEHHIO HE3aBUCUMOCTH
U CaMOCTOSITEJIbHOCTH CyAeOHOW BiacTh. BooOle To 3a 4eTBepTh BEKOBOW NEPHOA
CBOEH MPaBOCYIHOU JeATesbHOCTH KoHnctutynmonnsiil Cyn PO, no npumepHbIM NOA-
cueraMm aBTopa, MpuHsI okojio 300 ThIC. aKTOB MO CaMbIM Pa3HOOOpPa3HBIM chepam
OOLIECTBEHHBIX OTHOLIEHUH, KaK YPErylIMpOBaHHBIX HOPMAaTUBHO, TAK U MPEACTaBIIS-
IOLUX COOOM, B 3TOM CMbICTIE, JaKyHbl. COOTBETCTBEHHO, 0a30Basi YaCTh UX YUYEHBIMH,
IIPEXKIE BCETO — FOPUCTAMH, CIIEHHAIMNCTAMU B KOHCTUTYITMOHHOM IIPaBe U MpoLecce,
KaK ¥ B MHOM OTPAaCIIEBOM 3aKOHOJATENBCTBE, TIIATEIBHO U BCECTOPOHHE aHATU3HUPO-
Basack. JloctarouHo ckas3ars, 4yTo, 10 AaHHBIM M.A.MutiokoBa, Ha cepenuny 2011r
oOurast Oubnuorpadus B Halllel CTpaHe, MOCBSIICHHAs! KOHCTUTYHHOHHOMY IPaBOCY-
JIMI0, HacUuThIBaia 0osee 11 Thic. HAMMEHOBAHHM.

Takum oOpazom, MOXKHO cka3aTh, yTo KoHncturyunonueiM Cynom PO Obutu npu-
HATHI OOJIBIIMM KOJIMYECTBOM COOTBETCTBYIOIIME AKThl, KOTOPbIE IOPUANYECKON Ha-
YKOI OBLIM HMCCIIEN0BAHbI, a (peiepajbHbIM 3aKOHOAATENEM Oblila BOCIPUHSTA U IPO-
BEJICHA COOTBETCTBYIOIIASI 3aKOHOTBOpYECKas paboTa B HaIlPaBICHUSAX: 00eCIICUeHUS
(MHaHCOBOI HE3aBHCHUMOCTH CyJ€OHOW BJIACTH; 00ecreyeHus HENPUKOCHOBEHHOCTH
CyZlel, OCYLIECTBISIOIINX Cy/IeOHYIO BIAacTh; 00€CHeUeHUs HE3aBUCUMOCTH CyZIel B
MEXaHHM3ME UX OTBETCTBEHHOCTH, MPEXKAE BCETO NUCLMIUIMHAPHON; oOecrieueHus He-
BO3MOXKHOCTH MPEOIOJICHHS CUJIbI Cy[I€OHOTO aKTa BO BHECYAEOHBIX MpoUEAypax, U
MHOI'O€ MHOE.

Ectp, Kk coxanenuto, ciydau, korjga (eaepanbHblii 3aKOHOAATENb, BBIIOIHSS I10-
pyuenne Konctutynmonnoro Cyna PO 1o KOHKpETHOMY 1€y, CYIIHOCTHO HapyLIaeT
npaBoByto no3unnio Koncruryunonnoro Cyna PO, chopmynnpoBaHHYIO MO APYTO-
My neny. Hanmpumep, hopmynny AMCHMIUVIMHAPHOTO MNPOCTYIKA CYAbH, 3aKPEIUICHHYIO
nepBoHadasibHO, B 2001r., B 3akoHe P® o craryce cynen Kak «HapylIeHUe HOPM HACTO-
AIIEro 3aKOHa, a Takke nosiokeHu Kogekca cynenckon atukm», KOHCTUTYHIMOHHBIN
Cyn PO B [loctanoBnenuu ot 23 depans 2008r. Ne 3-IT ucronkoBan tak: «Mexay
TE€M KOPIOPATUBHBIE aKThl CY/IEHCKOT0 COOOIIECTBA, KAKOBBIMU SIBJISFOTCS Ha3BaHHBIE
koniekchl (Konmeke uectu cynbpu 10 2004r. u Koneke cynerickoit atuku ¢ 2004r. — M.K.),
(dbopMynupysi npaBuiia MOBEIEHUS CYyIbH, HE MOTYT MCXOAUTHh M3 PACIIUPUTEIBHOTO
TOJIKOBAHMS COCTABOB JIMCLMIUIMHAPHBIX MPOCTYIIKOB, Kak OHM omnpeneneHbl dDene-
panibHbIM 3ak0HOM «O craryce cyaeu B Poccuiickoit @enepanumn». COOTBETCTBEHHO,
HEUCIIOJIHEHUE IPUBEICHHBIX KOPIIOPATUBHBIX HOPM CAMO IO C€0€ HE MOYKET CITYKUTh
OCHOBAaHHMEM JOCPOYHOTIO MPEKPALIECHUS TOJTHOMOYUN CYJbH, €CIHU TOJIBKO IPU 3TOM
UM He ObUIM COBEpIIEHBI AEHCTBUS, KOTOPbIE 3aKOHOM PaccMaTpUBAIOTCS KaK HE CO-
BMECTHMBbIE 110 CBOEMY XapaKTEpy C BBICOKMM 3BaHUEM CyIbn». Takum oOpa3zom, co-
macHo 9Toi mpaBoBoi no3unuu Koncruryuuonnoro Cyna P® camo no cebe Ha-
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pPYLIEHUE CyIObel TOJBKO MOJOKEeHHM Komekca CynencKkor 3TUKH, B OTPBIBE OT HOPM
3akoHa O cTaryce CyleH, He SBIIAETCA JUCUUILUIMHAPHBIM IPOCTYIIKOM CyabH. Bo-
0O01IEe TO 3TO OYEBUAHO: HAPYILIEHUE STUYECKUX HOPM JIOJIKHO BJI€Yb 3THYECKYIO, HO
HE IOPUANYECKYO0 OTBETCTBEHHOCTD.

PaccmarpuBasi B ouepeiHOM pa3 :kaio0y Ha HEKOHCTUTYLMOHHOCTh JIEWCTBYOLIE-
IO 3aKOHOIIOJIOXKEHNS O JUCIUIUIMHAPHOM OTBETCTBEHHOCTH cynaeu, KoHcTurynnoH-
Hbli Cyn PO IloctanoBienuem ot 20 urona 2011r Ne 19-1I1 B ouepennoii pa3 nai cr.
12.1 3akoHa o cTaryce cyaei, rae Oblia 3akperuieHa GopMysia JUCHUIUTMHAPHOTO MPO-
CTYIIKa Cy/bH, KOHCTUTYLMOHHO-IIPABOBOE MCTOJKOBAHHE, MOPYUYUB (eAepaTbHOMY
3aKOHOJIaTENI0 YCOBEPIIEHCTBOBATh 00KaTyeMYI0 HOPMY.

N 3axonom ot 2 utonis 20131, Ne 179-D3  penakiiust 3Toit HOpMBI ObLla U3MEHEHA,
Terepb OHa COCTOUT U3 9 yacteli (ObLIO 2), TpeAycMaTpuBaeT TPU BUIA JUCHUTLIMHAD-
HBIX B3bICKaHUM (700aBJICHO 3aMeuaHKe), HO IABHOE - OopMyJia JTUCIUIUTMHAPHOTO
MPOCTYIKA CY/IbU TETIEPh ONMPEAECIISIET €ro Kak BUHOBHOE JieiicTBUe (Oe3aeiicTBrEe) TpU
WCIIOJTHEHUU CITYKEOHBIX 00si3aHHOCTEN JIMO0 BO BHECITYKEOHOU JesATeIbHOCTH, B pe-
3yJIbTaTe€ KOTOPOTO OBbLUIM «HAPYIICHBI TMOJOKEHUSI 3aKOHA O cTaryce cyiaeu u (Uiu)
Konekca cynelickoil 3TUKH, YTO MOBJIEKIIO yMaJIEHHE aBTOPUTETA CyAeOHON BIIACTU U
OpUYMHEHHE yliepOa pernyTaluuu cyabh». MI3MeHeHne perakuuu ¢ HapyleHus: HOpM
3akona u nonoxkenuit Kojekca Ha HapyiieHue HopM 3akoHa U (uin) nojoxkenuit Ko-
JIeKCa HOCUT NMPUHLMIHAIIBHBINA XapakTep (MOATBEPXKAAIOUIUN MBICIb O TOM, YTO B
paBe OJJHO CJIOBO, Aa)K€ COI03 MOKET MMETh pElIAIolIee 3HAYEHUE): TENEPh Hapylle-
HUE Cydbed JUIIb OJHOTO nojiokeHus Kopaekca cyneickoil aTuku camo no cede, 6e3
HapylLIEeHUsI HOPM 3aKOHa O CTaTyce Cy[eH, €CTh JUCUUIIMHAPHBIA IPOCTYIIOK CYAbH,
BJIEKYIIMA JUCUUIUIMHAPHYIO OTBETCTBEHHOCTh BIUIOTH 10 JOCPOYHOTIO IpEeKpallie-
HUSI €r0 TTOJTHOMOYH.

Takas 3aKoHO/IaTENIbHAS HOBEJIA C OUEBUJIHOCThIO HE COOTBETCTBYET HA3BaHHOM
BbIIIE MpaBoBoil no3unuu Koncturymmonnoro Cyna P®, a dopmyny auciuniuHap-
HOT'O IPOCTYIIKA CYJIbU JIeJIAE€T BECbMa HEOIPEAEIIEHHOM, MO0 MOJIOKEHNUS JIF0OOr0 MO-
PaIbHO-3TUYECKO-HPABCTBEHHOIO aKTa BCEIJla HAMHOIO 0ojiee OOLIM U MEHEE orpe-
JIEJIEHBI, YEM aKTa 3aKOHOJATEIBLHOT0. XOPOIIO XOTh, yTO B [locTanoBnennu [1nenyma
Bepxosnoro Cyna P® ot 14 anpens 2016r. Ne 13 «O cyneOHOM npaKTHKE MPUMEHEHUS
3aKOHOJIaTENbCTBA, PETYIUPYIOILIETO BOMPOCH! AUCIUIUIMHAPHON OTBETCTBEHHOCTH CY-
Nei» 1ecTByIoIas CEro/iHs B 3aKoHE opMysia JUCHUIUIMHAPHOIO MPOCTYIIKA CY/IbH
HE aHAJU3UPYETCs, YTO CBUAETENIbCTBYET, KAK MUHUMYM, O BBICOKOM IpodeccuoHa-
mu3Mme cynen Bepxosaoro Cyna P®, npunssmux 3to [locranoBnenue.

Tem ne menee Koncrtutyuronnsiii Cyq PO B o00o3HaueHHOU cdepe mMor Obl cre-
JaTh CyLIECTBEHHO Oouiblie. B psje 3apyOexHbIX TOCyJapcTB y OpraHOB KOHCTHUTY-
LIUOHHOT'O KOHTPOJISI €CTh MTOJTHOMOYHS, KOTOPBIX HET Yy Konctutynmmonnoro Cyna P®.
Hampumep, Bo30yxneHue aena no coOCTBEHHOM MHUIMATHBE cyda (M0 OOpalleHUIo
HECKOJIBKUX CYIEW Cy/aa); MpOBEpKa PEHICHUN CY/IeOHBIX OPraHOB MO KOHKPETHBIM
JiesaM; MpoBepKa 000OIIEHHON Cy/1Ie0HOM MPAKTUKHU BBICIIMX CYJIOB IO KOHKPETHBIM
HarpaBieHusM (noctanonenuit [nenyma Bepxosuoro Cyna) u ap.
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EcrectBenno, y Koncrturyunonnoro Cyna P® HET BO3MOXKHOCTH MOCTaBUTh U
pEeIINTh B KOHCTUTYLMOHHO-CYJ€OHOM MpOLECcCEe BONPOC O HE KOHCTUTYLUHMOHHOCTH
NEUCTBYIOIIEH ceroHs (popmybl JUCHUIUIMHAPHOTO IPOCTYIIKA CYAbH, a 0 CYyTH — O
peoAoIeHUU (PerepaabHbIM 3aKOHOAATENEM MPAaBOBOM Mo3uu KOHCTUTYLHOHHO-
ro Cyna PO, Beipaxkennoil B [locranoBnenuun ot 23 ¢espans 2008r. Ne 3-I1. Her u
BO3MOXKHOCTU OOpaTUThCA K (peepaibHOMy 3aKOHOJATEINIO ¢ 3aKOHOIPOESKTOM 00 U3-
MEHEHUHU PEIAKIUU Ha3BaHHOU (POPMYIIbl, TOCKOJIBKY ITPaBOM 3aKOHOAATEIbHON UHU-
nuatuBbl Konctutyunonnsiii Cyn PO obnaaaet auiib 1o BorpocaM COOCTBEHHOT'O Be-
nenuns, kak 1 Bepxosubiii Cyn PO, kcraru.

OnpeneneHHbIMU MOJTHOMOYMSIMU B BOIpOce 00ecreyeHus: He3aBUCUMMOCTH U ca-
MOCTOSITEILHOCTU cyfeOHOM BinacTu B PD oOmamaroT opraHbl Cyaeiickoro cooOre-
cTBa — Beepoccuiickuii che3 cyziei, COBETHI Cyieil — ¢eepaibHOTO U PErMOHAIBLHOTO
YPOBHEH, KBAIM(PUKALMOHHBIE KOJUIETUH CyIeH — TaKke 000ux ypoBHeil, u ap. Ho Hu-
KaKOH M3 3THX OPraHoB MPAaBOM 3aKOHOJAATEIbHOM MHUIMATUBBI HE 001a/1a€T COBCEM,
U IpU HEOOXOIMMOCTH UM IPUXOAUTCS 00palaTbes ¢ Npocb00il BHECTU COOTBETCTRY-
101NN 3aKoHOINIPoeKT B BepxoBHblii Cyn PO, [Ipesunenty PO wnm B [IpaButenscTBO
P®, yTo 1anexko He OJHO3HAYHO.

CaM opraHu3alMOHHO-IIPABOBO MEXaHU3M CyIeOHOM BIIACTH, CO BCEMU COCTaB-
JSOLMMU: KaJIpOBOW, MH(PPACTPYKTYPHOU, HTHPOPMALIMOHHOM, MaTepHaIbHO-pECypC-
HOM M mp., IpeICTaBIsieT cOO0OK OpraHnYHOE, B 3HAYUTEILHOM MEpe caMoJI0CTaTou-
Hoe oOpa3zoBanue. OAHAKO OpraHa, OJUUETBOPSIOUIErO (HE OCYLIECTBISIOLIETO, T.K.
€€ OCYIIECTBIISIIOT HEMOCPEICTBEHHO CYJIbU B CyACOHBIX MPOILECCaX MO KOHKPETHBIM
nenam) cyneOHyro BiacTh B PD; oprana, nmpegHa3HaAY€HHOTO 00€CreYrBaTh — B CHITY
COOCTBEHHBIX IMOJTHOMOUYUN — HE3aBUCUMOCTb U CAMOCTOSITENIbHOCTD Cy[I€OHOM BIACTH
BO BCEX aCMEKTax, OpraHa; ONpeAeIIAIOIIero CTpareruio pa3BUTU MEXaHU3Ma cyaeo-
HOM BJIaCTH B CTpaHe U 00eCIeYnBaroIIEro 3To pa3surue, B PO Her.

Mexay Tem Takoil opraH (C pa3HbIMU Ha3BaHUSMH U PA3JIMYHON KOMIIETECHIIUEH )
€CTh B MOJIOBUHE rocynapcts-yyacTHukoB CHI' (B AzepOaiimxanckoi PecryOmnuke —
Cynebno-npaBoBoii coBeT, B Peciyoniuke Apmenust — CoBet npaBocynus, B Pecry0mnu-
ke Kazaxcran — Beiciuuii cyneOHblii coBet, B Pecriyonuke MosnjoBa — Beiciunmii coBer
Maructparypsl, B Pecniyonuke Tamxukuctan — CoBeT 10CTUIMH, B YKpanHe — Boiciimit
COBET FOCTHUIMH), KaK U BOOOILIE B 100pOM MOJOBUHE CTpaH Mupa. B 0CHOBHOM 3TOT
OpraH — KOHCTUTYLIMOHHBIH, €ro 0a30Bbl€ OJHOMOYMS 3aKPEIUIEHbl B KOHCTUTYLIMSIX
rOCyJIapcCTB, IJI€ OH CO3/1aH U JEHUCTBYIOT, a I€TAJIM3UPOBAHBI €r0 OJTHOMOYHMS U cdepa
JEeSATEIbHOCTH B UMEHHBIX 3aKOHAX.

B P® Takoii opran B OCTCOBETCKON UCTOPUU MOT OBITh CO3/1aH ABAX/bI, 3TH BO-
IPOCHI aKTUBHO OOCYXIaIHUCh B X011€ pa3padorku npoekra Koncruryuu PO B 1992-
1993rr., 1 B 2000-2001rT. B Paboueii rpyririe mo BonpocaM COBEPIICHCTBOBAHUS 3aKO-
HojatenbeTBa PO 0 cyneOHOM cucteme, oOpa3zoBaHHOM pacniopstkeHueM [lpesuienra
P® B.B.Ilytuna ot 28 Hos10ps 2000r. B 00oux cinyyasx npeaiokeHus: O CO3JaHuu Ta-
KOro opraHa He ObUIM MOAJIEPkKaHbl B OCHOBHOM I10 IMTPUYHMHE IPEII0JIaraeMoro mpu-
JAHUsl eMy TakK e U PyHKIHI cy1eOHOro oprasa.
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Bwmecte ¢ Tem Takoil rocy1apcTBEHHO-BJIACTHBIN OpraH, €CTECTBEHHO, HE 00Jaa-
IOUINI MPAaBOCYIHBIMHU TIOTHOMOYHMSIMH, HO HAJCNICHHBIA MPaBOM 3aKOHOJATEIbHOU
MHULMATUBBI, CYLIECTBEHHO Oojiee 3 (peKTuBHEE, YEM celyac 3TO MPOUCXOIUT, MOT
Obl 00ecreunTh pa3BUTHE MexaHu3Ma cyeOHoM BiacTu B PO, a Takxke e€ camocTos-
TEIBHOCTh W HE3aBUCHMOCTH, BKIIIOYAsl MCIOJHEHHE COOTBETCTBYIOLIUX MOPYUYCHHIA
Koncrurynuonnoro Cyna P® B 3akoHOTBOpUecKkoil cepe, B TOM YUCTE — U O Cyl1e0-
HOM BJIACTH.
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The principle of separation and balance of State powers in the case-law
of the Constitutional Court of Romania

According to the provisions of Article 1 (4) of the Romanian Constitution
“The State shall be organised based on the principle of the separation and balance of
powers — legislative, executive and judicial — within the framework of constitutional
democracy”. The rule of law ensures the supremacy of the Constitution, the correlation
of laws and of all normative acts with the latter, the existence of the regime of separation
of public powers, which must act within the limits of the law, i.e. within the limits of
a law expressing the general will. Therefore, one of the conditions for attaining these
fundamental objectives of the State is the proper functioning of public authorities,
while observing the principle of separation and balance of State powers.

The provisions of Article 146 of the Romanian Constitution and of Law no.
47/1992 on the organisation and operation of the Constitutional Court establish the
material competence of the Constitutional Court, as guarantor for the supremacy of the
Basic Law, by restrictively listing the powers of the constitutional jurisdiction. Among
these we find the one referring to the settlement of legal conflicts of a constitutional
nature between two or more public authorities concerning the content or extent
of their powers, as stated in the Constitution. Currently, according to the provisions
of Article 146 (e) of the Romanian Constitution, “The Constitutional Court has the
following powers: [...] e) to settle legal disputes of a constitutional nature between
public authorities, at the request of the President of Romania, the President of either of
the two Chambers, the Prime Minister, or of the President of the Superior Council of
Magistracy”, and, according to Article 34 (2) of Law no. 47/1992 on the organisation
and operation of the Constitutional Court of Romania?, “The request for settlement of
such dispute shall indicate the public authorities in conflict, the legal texts on which the
conflict is focused, and it shall also include a presentation of the parties’stance and of
the applicant’s opinion.”

Starting from the constitutional and legal texts, by means of its case-law,
concerning the notion of legal conflict of a constitutional nature between public
authorities, the Constitutional Court has stated” that it implied “concrete acts or actions
by which one or several authorities undertake powers, tasks or competences, which,

' Republished in the Official Gazette of Romania, Part I, no. 807 of 3 December 2010.

2 Decision no. 53 of 28 January 2005, published in the Official Gazette of Romania, Part I, no. 144
of 17 February 2005.
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according to the Constitution, belong to other public authorities, or the omission on
the part of certain public authorities, consisting of the decline of their competence or
refusal to accomplish certain acts that fall under their obligations”. Moreover, the
Court® has noted that such a conflict existed “between two or more institutions and
can refer to the content or extent of their powers, as stated in the Constitution, which
means that these are conflicts of competence, positive or negative, that could create
institutional deadlocks.” Finally, the Court has also stated that Article 146 (e) of the
Constitution “establishes the Court’s competence to adjudicate on the merits of any
legal conflict of a constitutional nature arising between public authorities, and not only
on conflicts of competence between them™.

The current constitutional provisions lay down an important power of the
Constitutional Court. According to the provisions of Article 146 (e), the Court settles
such conflicts, without only ascertaining them. Through the jurisdictional act that it
renders, the Court is bound, on the one hand, to interpret the constitutional provisions
applicable in the case and, on the other hand, to settle the conflict arisen between the
public authorities, by indicating the conduct that these must adopt in order to comply
with the letter and spirit of the Constitution.

Furthermore, it should also be noted that, according to the provisions of Article
142 (1) of the Romanian Constitution, the Constitutional Court is the guarantor for the
supremacy of the Constitution. Similarly to all the constitutional provisions setting
competences, the provisions of Article 142 and of Article 146 (e) of the Constitution
are imperative and do not allow the Court to avoid settling the conflict with which it
is referred. The Court is not allowed to permit the perpetuation of a situation blocking
the activity of a public authority of constitutional rank, by adopting a passive position,
under the pretext that the provisions of the Basic Law do not set out the way to overcome
the different conflicts that could arise between State authorities. On the contrary, the
Constitutional Court is bound to settle the conflict and discard, through the solution
rendered, the institutional deadlock. To this purpose, the Constitutional Court relies
equally on one of the fundamental principles, with the statute of a law constant, expressly
enshrined by the Romanian procedural law — Article 5 (2) of the Civil Procedure Code
-, according to which no judge can refuse to adjudicate on grounds that the law does
not state something, is unclear or incomplete®.

In order to exercise the power referred to by the Constitution, the Court can be
referred to by the President of Romania, by one of the Presidents of the two Chambers,
by the Prime Minister or by the President of the Superior Council of Magistracy.

> Decision no. 97 of 7 February 2008, published in the Official Gazette of Romania, Part I, no. 169
of 5 March 2008.

* Decision no. 270 of 10 March 2008, published in the Official Gazette of Romania, Part I, no. 290
of 15 April 2008.

See also, to this purpose, Decision no. 98 of 7 February 2008, published in the Official Gazette of
Romania, Part I, no. 140 of 22 February 2008.
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In its case-law, the Constitutional Court has established that the public authorities
that could be involved in a legal conflict of a constitutional nature were only those
which, regardless of the level at which they carry out their powers, central (national) or
local, were expressly enshrined in Title 111 of the Basic Law. Among the constitutional
authorities we have the Parliament, composed of the Chamber of Deputies and the
Senate, exercising the legislative power, the President of Romania, as the single-person
public authority, and the Government, authorities composing the executive power, as
well as the courts of law, the Public Ministry and the Superior Council of Magistracy,
components of the judiciary. Furthermore, among the constitutional authorities
exercising the executive power, the Constitution mentions the authorities of the local
public administration, which are, on the one hand, the local councils and the mayors,
authorities achieving the local autonomy in municipalities, towns and communes, the
county council or the general council of the Municipality of Bucharest, authorities
with a role of coordinating the activity of the local councils and, on the other hand, the
prefect, public authority representing the Government at local level and coordinating
the decentralised public services at the level of the administrative-territorial units.

The legal conflicts of a constitutional nature envisage exclusively the
constitutional relations between public authorities of a constitutional rank, necessary
for maintaining the rule of law, within the framework set by the principle of separation
and balance of State powers. The constitutional statute of each public authority, as
well as their role within a constitutional democracy, force them to choose appropriate
forms of expression, so that the actions, inactions, opinions, criticism concerning other
State authorities should not become elements that could generate legal conflicts of a
constitutional nature between them. The Romanian constitutional standard covers the
legal conflicts between public authorities, excluding other types of conflicts: political,
social, unional, religious, etc., and the conflicts need to be of a constitutional nature, as
the Constitutional Court is not authorised to settle conflicts based on the civil, criminal,
administrative, fiscal law or of any other nature. As the legal ground of the conflict to
be settled by the Constitutional Court is always a standard included in the Basic Law,
when settling such a legal conflict, the court must give the constitutional provisions the
interpretation that should be in line with the spirit governing the case subject to trial.
Consequently, the Court must look for the meaning of these standards both in the letter
of the constitutional texts and in the basic principles and in the spirit of the Basic Law.

In Romania, the aspects related to the subject-matter of the legal conflicts of
a constitutional nature have been developed mostly through case-law. According to
the decisions of the Constitutional Court, the legal conflicts of a constitutional nature
between State authorities can be positive conflicts of competence or negative conflicts
of competence. The Court found that the opinions, value judgements or statements
made by the holder of a public dignity concerning other public authorities were not, in
themselves, legal conflicts between public authorities. The opinions or the proposals
concerning the way in which a certain public authority, or its structures, functions or
should function, even criticism, do not lead to institutional deadlocks as long as they
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are not followed by actions or inactions likely to prevent those public authorities from
fulfilling their constitutional powers. Such opinions or statements remain within the
limits of the freedom of expression of political opinions, with the restrictions set out in
Article 30 (6) and (7) of the Constitution®, and cannot be qualified as legal acts or facts,
as public conduct and statements, of an obvious political nature, have no decisional
nature and do not produce any legal effects’.

Starting from these premises, we shall present next some of the cases subject to
the analysis of the Constitutional Court:

1. The legal conflict of a constitutional nature between the judiciary,
represented by the High Court of Cassation and Justice, on the one hand, and
the Romanian Parliament and the Romanian Government, on the other hand,
generated by the High Court of Cassation and Justice by delivering court rulings
reactivating legal standards expressly repealed by the legislative authority
(Decision no. 838 of 27 May 2009, published in the Official Gazette of Romania, Part
I, no. 461 of 3 July 2009)

Under Article 126 (3) of the Romanian Constitution, “The High Court of
Cassation and Justice shall provide a unitary interpretation and implementation of
the law by the other courts of law, according to its competence”. Thus, for the purpose
of a unitary interpretation and implementation of the law throughout the country, the
supreme court adjudicates upon the matters of law settled differently by the courts
of law, through decisions published in the Official Gazette of Romania, Part 1. The
solution given to the matters of law adjudicated upon is mandatory for the courts.

While stating on such matters of law, based on the non-unitary practice of the
courts of law related to the granting of certain salary rights of magistrates, the High
Court of Cassation and Justice of Romania did not limit itself to the mere clarification
of the meaning of certain legal standards or of their scope. The supreme court, by
invoking flaws related to the legislative technique — non-observance of the provisions
of Law no. 24/2000 on the rules of legislative technique for drafting normative acts
— or flaws of unconstitutionality — violation of the standards in Article 115 of the
Constitution on legislative delegation from the Parliament to the Government -, has
reactivated standards that had ceased to apply, being repealed by normative acts
of the legislative authority. But, such a legal operation can only be conducted by the
legislative authority (Parliament or Government, where appropriate), the sole authority
authorised to order in relation to the solutions required in this field.

According to the Constitution, the Parliament and, by legislative delegation,
pursuant to Article 115, the Government, are competent to establish, amend or repeal
legal standards of a general application. Courts of law do not have such a competence,

¢ Decision no. 53 of 28 January 2005, published in the Official Gazette of Romania, Part I, no. 144
of 17 February 2005.

7 Decision no. 284 of 21 May 2014.
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their constitutional mission being to administer justice — Article 126 (1) of the Basic
Law -, i.e. to settle, by applying the law, disputes between subjects of law on the
existence, scope and exercise of their subjective rights. The conduct of the courts of
law competent to abolish legal standards introduced by law and to develop, instead,
other standards or to replace them with standards included in other normative acts,
is obviously unconstitutional, as it violates the principle of separation of powers,
enshrined by Article 1 (4) of the Romanian Constitution, as well as the provisions of
Article 61 (1), according to which the Parliament is the sole legislative authority of the
country.

Therefore, upon the referral of the President of Romania, after ascertaining
the existence of the legal conflict between public authorities, the Court stated that,
while exercising the power referred to in Article 126 (3) of the Constitution, the High
Court of Cassation and Justice was bound to provide the unitary interpretation and
implementation of the law by all courts of law, while observing the fundamental
principle of separation and balance of powers, enshrined by Article 1 (4) of the
Romanian Constitution. The High Court of Cassation and Justice is not constitutionally
competent to establish, amend or repeal legal standards with the power of laws or to
review their constitutionality.

2. The legal conflict of a constitutional nature between the judiciary,
represented by the High Court of Cassation and Justice, on the one hand, and
the legislative power, represented by the Romanian Senate, on the other hand,
generated by the Senate’s refusal to take act of the cessation as of right of the
capacity of Senator of a person found incompatible through a final and irreversible
court ruling (Decision no. 972 of 21 November 2012, published in the Official Gazette
of Romania, Part I, no. 800 of 28 November 2012)

Through the Resolution of the Senate no. 68/2008 on the validation of the
mandates of the Senators elected on 30 November 2008, the mandate of Senator M.D.
was also validated. Later on, on 15 November 2010, the National Integrity Agency,
pursuant to Article 12 (1) and (2) (b) of Law no. 176/2010, has initiated an investigation
ex officio concerning his incompatibility, as he was simultaneously a Romanian Senator
and the director of the “C. I. Nottara” Theatre of Bucharest. Following the analysis of
the elements of incompatibility, on 26 January 2011, the National Integrity Agency
has drawn up an evaluation report ascertaining Senator M.D.’s incompatibility. He
challenged the report of the National Integrity Agency before the Bucharest Court of
Appeal, requesting the annulment of the administrative act, but the court dismissed the
challenge. M.D. filed an appeal against the ruling of the Bucharest Court of Appeal
before the High Court of Cassation and Justice — the Section for administrative and
fiscal disputes. The supreme court found that the court having examined the merits of
the case had issued a legal and well-founded sentence and dismissed the appeal lodged
by irreversible decision.
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According to the provisions of Law no. 176/2010 on integrity while exercising
public functions and dignities, through its evaluation report, the National Integrity
Agency, and, later on, the court of law competent for settling the challenge filed against
this administrative act, ascertained the incompatibility of the Senator, without being
competent to order the cessation of his capacity as Senator. Therefore, after going
through the procedure referred to by law, the provisions of the Standing Orders of
the Senate become applicable, and the evaluation report, together with the final and
irreversible court ruling represent the ground for adopting the ruling of the Senate
ascertaining the cessation as of right of his mandate as Senator and the vacation of
that seat.

Consequently, the Romanian Senate took up for discussion, in its session of 30
October 2012, the incompatibility of Senator M.D. With a majority vote, the Romanian
Senate ascertained that there was no incompatibility, implicitly maintaining his capacity
as Senator.

In this context, the Constitutional Court was referred to by the President of the
Superior Council of Magistracy for settling the legal conflict created between State
authorities. The Court held that the administration of justice, in the name of the law,
meant that the act of justice sprang from the legal standards, and its executory force
derived from the law as well, the court ruling representing, undoubtedly, the most
important act of justice. It produces effects from the moment of its rendering, and, once
it becomes irreversible, it falls within the scope of the acts of public authority, being
vested with a specific efficacy by the constitutional normative order. On the other hand,
an intrinsic effect of the court ruling is its executory force, which must be observed and
implemented both by the citizens and the public authorities. Or, depriving a final and
irreversible ruling of its executory nature is a breach of the legal order of the rule of
law and an obstruction to the proper functioning of justice.

By putting up for the discussion of the Plenary of the Senate a final court
ruling ascertaining the incompatibility of Senator M.D., followed by a negative vote
on the implementation of this ruling, the Senate acted like a hierarchically superior
court, which affects the fundamental principle of the rule of law, respectively the
principle of separation and balance of powers — legislative, executive and judiciary
— within a constitutional democracy, as enshrined by Article 1 (4) of the Basic Law.

Moreover, the Court held that the hypothesis according to which a Chamber
of the Parliament could, in compliance with its own regulatory provisions, censor,
under any aspect, a final and irreversible court ruling having obtained the force of
the res judicata, was equivalent to the transformation of this authority into a judicial
authority, competing with the courts of law concerning the administration of justice. The
legitimation of such an act would lead to the acceptance of the idea that, in Romania,
there are persons/institutions/authorities that are not bound by the court rulings rendered
by the courts referred to in the Constitution and by the law, therefore who are above the
law. Or, such an interpretation given to the provisions related to regulatory autonomy
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is obviously contrary to the provisions of Article 1 (4), Article 16 (2), Article 61 (1),
Article 124 and Article 126 (1) of the Constitution.

In conclusion, the Court held the existence of the legal conflict of a constitutional
nature between the judiciary, represented by the High Court of Cassation and Justice,
on the one hand, and the legislative authority, represented by the Romanian Senate, and
stated that, by the negative vote on the incompatibility ascertained irreversibly by a
court ruling, the Senate had acted ultra vires, by taking over powers that did not belong
to it and by preventing the judiciary from fulfilling the constitutional and legal powers
with which it had been vested.

3. The legal conflict of a constitutional nature between the Government,
represented by the Prime Minister, on the one hand, and the President of Romania,
on the other hand, generated by the Government’s action to exclude the President
of Romania from the delegation attending the European Council of 28-29 June
2012 (Decision no. 683 of 27 June 2012, published in the Official Gazette of Romania,
Part I, no. 479 of 12 July 2012)

The President of Romania was the one who requested the Court to ascertain the
existence of a legal conflict of a constitutional nature with the Romanian Government,
represented by the Prime Minister, following the letter of the Minister of Foreign Affairs
sent to the head of the Presidential Chancellery, letter showing that the Government had
notified to the European institutions the composition of the Romanian delegation for
the European Council of 28-29 June 2012, which would be led by the Prime Minister,
upon his express order, based on his constitutional prerogatives and concrete elements
on the agenda of the reunion. The President of Romania considers that, according to
Article 80 (1) of the Romanian Constitution and to the second phrase of Article 10 (2)
of the Treaty on European Union, it results that it is up to the President of Romania to
represent the country at the European Council.

In its analysis, the Court noted that the European Council was composed of the
Heads of State or Government of the Member States [Article 15 (2) of the Treaty], as
well as of its President and the President of the Commission. The European Council
meets twice every six months, convened by its President, and its members may decide
each to be assisted by a minister [Article 15 (3) of the Treaty]. The competence of the
European Council concerns strategic problems of the European Union, as well as those
related to its future. Therefore, it adopts decisions of a strong political nature, decisions
that can also solve conflicts between the Member States, conflicts that could not be
settled at a lower level of representation, for example, within the Council. Moreover,
according to the usance, there is no formal and strict division of the agenda of the
European Council on certain topics, so, during a reunion of the European Council,
aspects related to several fields can be tackled, being impossible and abnormal to
have several representatives of a Member State participating in the same reunion of
the European Council. The Court noted that, within the European Council, Member
States were represented at the highest level, respectively by the institution empowered
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to engage the State in the field of foreign relations, and not by the one ensuring the
implementation of the objectives set.

According to Article 80 (1) of the Constitution, the President of Romania is the
representative of the Romanian State, which means that, in terms of foreign policy, he
heads and engages the State. This constitutional text allows him to draw the future lines
that the State will follow in its foreign policy, practically to determine the orientation
of its foreign relations, considering, of course, the national interest. Such a conception
1s legitimized by the representative nature of the position, as the President of Romania
is elected by the citizens through universal, equal, direct, secret and freely expressed
vote.

In the field of foreign policy, the Prime Minister is constitutionally competent
to ensure the implementation of the country’s foreign policy [Article 102 (1) of the
Constitution], which means that, depending on the orientation established externally by
the State’s representative, who is the President of the country, the Government, through
its representative, shall duly implement the measures that the State has undertaken.
Therefore, the Court found that the role of the Government in foreign policy was a
rather technical one, as it must follow and fulfil the obligations that Romania undertook
as a State. Therefore, the Government’s role is rather derivative, and not original, as
that of the President of Romania; therefore, as this is not a delegate power, but a power
specific to the President of Romania, State representation can be delegated, by an act
of express will, by the latter, when deemed necessary.

The Court found that the President of Romania not only had the right, but also
the obligation, undertaken in the accession document, to take part in the reunions of the
European Council; otherwise, this would be a breach of the commitments undertaken
by Romania through this document. Moreover, according to the second phrase of
Article 10 (2) and Article 16 (2) of the Treaty on European Union, the Council of the
European Union is composed of a representative, at ministerial level, of each Member
State, authorised to engage the Government of the Member State that it represents.
Therefore, within the European Council, representation is at State level, and, within the
Council, at governmental level.

In conclusion, the Constitutional Court held the existence of a legal conflict of
a constitutional nature between the Government, on the one hand, and the President
of Romania, on the other hand, generated by the Government and Prime Minister’s
action to exclude the President of Romania from the delegation participating in the
European Council on 28-29 June 2012.

4. The legal conflict of a constitutional nature between the President of
Romania, on the one hand, and the judiciary, represented by the High Court of
Cassation and Justice, on the other hand, generated by the refusal of the High
Court of Cassation and Justice to observe a decision of the Constitutional Court,
as well as a series of legal provisions in force (Decision no. 1222 of 12 November
2008, published in the Official Gazette of Romania, Part I, no. 479 of 12 July 2012)
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According to Article 147 (4) of the Constitution, “Decisions of the Constitutional
Court shall be published in the Official Gazette of Romania. As from their publication,
decisions shall be generally binding and take effect only for the future.” Through
Decision no. 384 of 4 May 2006, the Constitutional Court has upheld the exception and
found that the provisions of Article 66 (3) of Law no. 80/1995 on the statute of military
officers were unconstitutional, as they stated the imperative promotion of those holding
the ranks of colonel and commander, so that the power of the President of Romania,
referred to in Article 94 (b) of the Constitution, according to which “The President
of Romania [...] makes promotions to the ranks of marshal, general and admiral”,
appeared as a formal intervention for fulfilling certain legal provisions. The Court
noted that, as the Head of State and commander of the armed forces, the President of
Romania also fulfilled the power referred to in Article 94 (b) of the Constitution, but
this power ““represents a right of the President, and not an obligation, so the Head of
State has the possibility to decide whether or not he would grant these ranks, without
being bound by the law, as for the power related to the appointments to public offices”.
Following the decision of the Constitutional Court, Law no. 80/1995 was amended
in the sense that, upon discharge or directly upon retirement, active colonels and
commanders could be granted the rank of general. Therefore, in the new wording, the
legal provisions are compliant with what the Constitutional Court had stated in the
above-mentioned decision, in the sense that they include the possibility, according to
the law, and not the President’s obligation to grant this military rank.

Through Decision no. 2.289 of 2 May 2007, rendered by the High Court of
Cassation and Justice in a file where the defendants were the Ministry of National
Defence and the Presidential Administration, the appeal lodged by plaintiff A.L.,
colonel at that time, was upheld, and the President of Romania was ordered to issue
the decree for promoting the plaintiff to the rank of general. Following this decision,
based, de jure, on the provisions of Article 66 (3) of Law no. 80/1995, in the wording
already found unconstitutional by the Constitutional Court through Decision no. 384
of 4 May 2006, A.L. addressed the President of Romania, through an office of judicial
executors, requesting that he should be granted the rank of general and his retirement
with the new rank.

The President of Romania could not observe, at the same time, the Decision of
the Constitutional Court no. 384 of 4 May 2006, generally binding, and implement
Decision no. 2.289 of 2 May 2007, issued by the High Court of Cassation and Justice.
Consequently, he referred to the Constitutional Court, which ascertained the existence
of a legal conflict of a constitutional nature between the President of Romania, on the
one hand, and the judiciary, represented by the High Court of Cassation and Justice,
conflict generated by the forcing of the President of Romania to grant the rank of
general, while ignoring, by the supreme court, the Decision of the Constitutional Court
no. 384 of 4 May 2006 and the legal provisions in force.
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In conclusion, we consider that, by exercising the power to settle legal conflicts
of a constitutional nature between State authorities, the Constitutional Court fulfils its
role as guarantor for the observance of the Constitution and, implicitly, of guarantor for
ensuring a loyal cooperation between public authorities. The Court acts as a mediator
between State powers, regulating the constitutional relations between public authorities
and their competences, in compliance with the principle of separation and checks and
balances. This principle has entered the social and political public conscience and is
one of the pillars of the rule of law, that constitutional courts base their existence upon.
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Ziuhtii Arslan, The President of the Turkish Constitutional Court

The Constitutional Control of Legislative and Executive Powers: A Cursory
View of the Turkish Experience

Distinguished participants,

Ladies and gentlemen,

I would like to thank the President of Constitutional Chamber of the Supreme
Court of Kyrgyz Republic, for his warm hospitality.

I am very pleased to be here and speak to such distinguished colleagues.

Why constitutional control?

Let me begin with a simple question. Why do we need to control legislative and
executive powers? The answer to this question can be found in Lord Acton’s famous
statement on the nature of power. He declared that “Power tends to corrupt and absolute
power corrupts absolutely”.

Montesquieu, known as the father of modern doctrine of separation of powers,
founded his doctrine on a rather gloomy view of human nature. For him “it has eternally
been observed that any man who has power is led to abuse it; he continues until he finds
limits.”"!

This negative or rather realistic view of relationship between man and power paved
the way for restricting political power in order to protect individual rights and liberties.
The doctrine of separation of powers with the mechanism of checks and balances at its
centre has proved to be the most effective way of curbing the power.

Montesquieu stated the core of this doctrine in following terms: “All would be
lost if the same man or the same body of principal men, either of nobles, or of the
people exercised these three powers: that of making the laws, that of executing public
resolutions, and that of judging the crimes or the disputes of individuals”.?

Constitutional control of legislative and executive actions has been regarded as the
logical result of the idea of checks and balances.

! Montesquieu, The Spirit of the Laws, (Cambridge: Cambridge University Press, 1989), Book 11,
Chapter 4, p.155,

2 Ibid., Book 11, Chapter 6, p.157.
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The Turkish experience

The Turkish Constitution explicitly mentions the principle of seperation of powers
as an essential pillar of the constitutional order. The Preamble of the Constitution
stipulates that “the separation of powers does not mean the supremacy of one state
organ over others, but refers solely to the exercising of certain state powers and
discharging of duties”. The seperation of powers is defined by the Constitution as “a
civilized cooperation and division of functions™.

The Constitutional Court has invoked the doctrine of seperation of powers in
reviewing constitutionality of laws. The Court has frequently emphasised that while
the relationship between the legislature and executive determines the nature of
governmental system, in all democratic governments, which are grounded on the
seperation of powers, it is taken for granted that the judiciary must be independent
from the legislative and executive branches.’

Established in 1962, the Turkish Constitutional Court (“TCC”) has been the most
effective organ in Turkey to control legislature and executive. The Court has performed
this task through two main instruments: constitutional review and constitutional
complaint (individual application).

1. Constitutional Review

The Court has the power to review the constitutionality of laws passed by the
Parliament and decree laws enacted by the executive. If the Constitutional Court finds
the laws and decree laws contrary to the Constitution, it annuls them.

The Court shall also review the constitutionality of constitutional amendments
only on procedural grounds. Article 148 of the Turkish Constitution even limits this
procedural review to the questions whether the amendment complies with (a) the
requisite majority for proposal (1/3 of the MPs), (b) the quorum for decision (3/5 or
2/3 of the MPs) and (c) the rule that the bill must be deliberated at least twice in the
Parliament.

Despite the restrictive language of Article 148, which was an obvious reaction to
the activist approach of the Court under the 1961 Constitution, the Constitutional Court
expanded its power of controlling constitutional amendments by interpreting Article
4 of the Constitution in a very broad way. Article 4 of the Constitution enumerates
the permanent provisions as follows: “The provision of Article 1 of the Constitution
establishing the form of the state as a Republic, the characteristics of the Republic as
laid down in Article 2, and the provisions of Article 3 shall not be amended, nor shall
their amendment be proposed”.

Under the 1982 Constitution, the TCC reviewed the constitutionality of constitutional
amendments on five occasions. In first three decisions, the Court dismissed the claim

’ See E. 2014/57, K. 2014/81, K.T.:10.4.2014.
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that it could review the constitutional amendments on substantial grounds. The Court
made it clear that: “In Article 148 of the Constitution, which determines the duties and
powers of the Constitutional Court, there is no place for the control of constitutional
amendments with regard to substance.” The Court as a result rejected the annulment
applications concerning constitutional amendments, on the ground that it had no
competence.*

In 2008 the TCC has completely changed its position on this issue. First, the Court
reviewed and invalidated amendments to Articles 10 and 42 of the Constitution which
aimed to remove the so-called “headscarf ban” at universities.

The Court reconsidered the question whether it has the power of reviewing
constitutional amendments. This time it answered this question affirmatively by
interpreting Article 148 in a “creative” manner. The TCC interpreted Article 148 of
the Constitution in the light of Article 4, and produced the condition of the so-called
“proposability” and “valid proposal”. The validity of any proposal for the constitutional
amendments depends on the conformity of them to the basic principles of the Republic
protected under Article 4 of the Constitution.

The Court argued that the Parliament had no power to alter the constitution that
might affect directly or indirectly the permanent provisions. According to the Court,
the Parliament as a “constituted power” must act within the constitutional limitations
imposed by the “primary constituent power”.’

With regard to substance of the amendments, the Court easily declared amendments
unconstitutional by referring to its earlier decisions on the same problem and to
the relevant judgments of the European Court of Human Rights. For the TCC, the
constitutional amendments aiming to lift the ban on headscarves at universities were in
conflict with the principle of secularism and therefore to be annulled.

More recently, in 2010 the Court also invalidated certain amendments to the
Constitution related to the election procedures of members of the Constitutional Court,
and to the election procedures and certain qualifications of members of the Supreme
Council of Judges and Prosecutors.

Following the same reasons delivered in its 2008 “headscarf decision”, the Court
reiterated its view that deputies had no power to propose direct or indirect amendments
to first three articles. The Court continued to state that it had the authority to examine
whether a constitutional amendment directly or indirectly changed the irrevocable
provisions of the Constitution. The TCC declared that “the review of constitutional
amendments in terms of substance must be restricted to the consideration whether the
amendments would destroy or undermine the permanent principles of the Constitution”. ®

* E.1987/9, K. 1987/15, K.T: 18.06.1987; E. 2007/72, K. 2007/68, K.T: 05.07.2007;
E. 2007/99, K. 2007/86, K.T: 27.11.2007.

> E.2008/16, K.2008/116, K.T. 5.6.2008.
¢ E.2010/49, K.2010/87, K.T. 7.7.2010.
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2. Constitutional Complaint (Individual application)

From the very beginning the Turkish Constitutional Court has been regarded as
one of the most activist courts in the world. It is widely believed that the Court was
established by the state elites to preserve the status quo and prevailing principles of
state ideology. As a matter of fact, before the introduction of constitutional complaint in
2010, the Court adopted mostly an ideology — based approach in controlling legislative
power and political parties.

Nevertheless, almost everywhere, the judicial activism of the constitutional
courts combined with the judicial expansion created a tension between judiciary and
politics. Hans Kelsen, who is known as the architect of European constitutional courts,
formulated this tension as an antagonism between negative and positive legislators.

Kelsen proposed two ways in order to lessen this antagonism. First, he suggested
that “the members of the constitutional court shall be elected by parliament.””

Second, for Kelsen, the constitutions should not contain a bill of rights or rights
provisions. He argued that open-ended nature of human rights provisions, as part of
natural law, ,,can play an extremely dangerous role” of turning the constitutional court
to a positive legislator.®

While the most of the states realised the first suggestion of Kelsen, they simply
ignored the second one by entrenching basic rights in their constitutions. Contrary to
predictions of Kelsen, the constitutional courts turned out to be seen as the guardian of
constitutional rights and liberties.

The TCC is by no means an exception in this regard. Since the adoption of the
constitutional complaint in 2010, it was perceived by the people as an ultimate and
effective organ to remedy human rights violations. The amended Article 148 of the
Constitution states that “everybody may apply to the Constitutional Court with an
allegation that any of his or her constitutonal basic rights and freedoms, within the scope
of the European Convention of Human Rights, has been violated by public authority.”

The Court’s relatively short experience in constitutional complaint shows that its
long practiced ideology-based judicial activism tended to be replaced by a rights-
based judicial approach. The main reason for adopting such an approach is the fact that
the protection of basic rights itself requires the Court to interpret the rules and state
activities in a liberal way.

These two ways of constitutional control actually complement each other. While the
Court review the constitutionality of abstract legislative rules through judicial review,

7 Hans Kelsen, General Theory of Law and State, (New Brunswick & London: Transaction Publishers,
2006), p. 269.

8 Kelsen, La Garantie Juridictionnelle de la Constitution, Revue du Droit Public, 44: 197-257. Cited
by Alec Stone Sweet, Governing with Judges: Constitutional Politics in Europe, (Oxford: Oxford
University Press, 2000), pp.35-36.
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it examines the concrete applications of these rules by the administrative and judicial
authorities in the field of constitutional complaint.

Therefore the mechanism of constitutional complaint provides the Court with the
necessary means to exert an effective control not only over the executive acts and
activities but also over the judicial decisions to a certain extent. This is so because
individuals are granted with individual right to lodge petition before the Constitutional
Court on the ground that his or her constitutional rights and freedoms were violated by
the acts and activities of the public authorities, including of the courts themselves.

Conclusion

In conclusion, I can say that the Turkish Constitutional Court has become an effective
judicial organ to control legislative and executive actions through constitutional review
and individual application. The precondition of a successful constitutional control
of legislative and executive powers is to adopt a rights-based paradigm which gives
priority to the protection of rights and liberties.

The adoption of such paradigm is in fact not optional for the constitutional courts,
because the aim of constitutional control is to protect basic rights and liberties.
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C. Cac,
Cynbs Koncruryuuonnoro Cyna Ykpannsl

«MecTo ¥ 3HAYEHUE OPraHa KOHCTUTYLIHOHHOI'0 KOHTPOJIA
B 3¢ peKTUBHOM PYHKIIMOHMPOBAHUM CHCTEMbI CAECPKEK U IPOTHBOBECOB
MEK1Y BeTBAAMU IOCYAAPCTBEHHOM BJIACTH»

1. O npunyune pasoenenus eracmu

[oBOpst 0 Teme, MPENTIOKEHHON K OOCYXICHUIO, HEOOXOAMMO, TMPEXKIAE BCETO,
MOAYEPKHYTh €€ HEYBSJIAIOIIYI0 AKTYaJbHOCTb — €CJIW MMETh B BUAY CTPEMJIICHHE
JOCTUYb KOHCTPYKTHMBHOTO OajlaHca B CIOXKHOW CHCTEME BJIACTH COBPEMEHHOTO
rocygapcTsa. Jlormka W MNOJUTHUYECKAs HUCTOPUS YEJIOBEYECTBA IOKA3BIBAIOT, YTO
rOCy/IapCTBEHHAs BJIACTh JOJKHA OBITh MOCIIEI0BATEILHON M €IUHON B JOCTHKCHUU
CTOSIIIIMX TIEpea Hel IIeNeil, HO OHa He JIOJDKHA OBITh MOHOIIOJIBHOM, OO MOHOITOJIHS
— 3TO MPAKTUYECKHU Bceraa npousBoi. M3 noTpeOHOCTH MPEoI0IeHUsI MOHOIIOIN3Ma
BO BJACTHM M BO3HUK IMPUHIIMI Pa3eieHUsl BIACTU — 0a30BbIA MPUHIIMI peaibHOI
JEMOKpAaTUd M TOCYAApPCTBEHHOCTH, MOCTPOCHHOW HA KOHCTUTYIMU. [IpakTmuecku
peanu3oBarh ero ObLJIO TPYAHO BO Bee BpeMeHa. CeroiHsIIIHUN JIeHb — He UCKITIOYEHUE.
HpinemHsss monuTudeckas MpakTUka (YKpawHCKas, K COXAJICHHIO, B TOM YHCIIC)
MOKA3bIBAET, YTO pEabHO JOCTUYh A(P(HEKTHBHOTO PACCPENOTOUYCHHS BJIACTU B
rOCyJapCTBE OYCHb CIIOXKHO — JIaXe TOT/A, Korma 0a30BbIe TOCYIaPCTBEHHBIC OPTaHBI
chopMUpOBaHBI U UMEIOT OINPEJAEICHHBIN ONBIT (YHKIIMOHUPOBAHUS, a UX CTATyC
ONpEeAEsIeH B KOHCTUTYIIMA U KOHKPETU3UPOBAH B TEKYILEM 3aKOHOAATEILCTBE. PHCK
HapYIICHHUS PAaBHOBECHS BO BJIACTH CYIIECTBYET MPAKTUYECKH BE3JI€, HO OH 0COOCHHO
BEJIMK TaM, IJI€ MIOJUTUKHU HE OOPEIIH e1lle YCTOMYMBOM TpaJUIINH IEHCTBOBATH CTPOTO
10 3aKOHY U HE BBIXOJUTH 34 MPEEIIbl KPUTUUECKOTO MOPAJIbHOTO MUHUMYMA.

B 1aHHBII MOMEHT NPHHLIMI pPa3[EeICHMs BJIACTH 3aKpEIUIEH Kak
OCHOBOIIOJIATAIOIIMN IPUHLMUII OPraHU3allMM YKPAaMHCKOIO TOCYJapCTBa B CTATbe
6 Konctutynuu VYkpauHbl, a €ro CyTb HEOJHOKpPAaTHO OTOOpa)kajach B MPaBOBBIX
no3uuax Koncrturynmonnoro Cyna Ykpaussl. B HuX, B 4aCTHOCTH, OIIPEAEIICHO:

—  pa3lmereHHe  TOCYJapCTBEHHOM  BJIaCTH  SIBISIETCS  CTPYKTYpHOMU
muddepeHnnanueii Tpex paBHO3HAYHBIX OCHOBHBIX (YHKIMH TOCYIapcTBa:
3aKOHOJIaTENIbHOM, UCTIONHUTENIbHOM, Cy1eOHOM; 0HO OoToOpaxaeT (GyHKIHOHAIbHYIO
OTIPEIETICHHOCTh KaXKI0TO U3 TOCYIapCTBEHHBIX OPTAHOB, IPEyCMaTPUBAET HE TOIHKO
paszeneHre ux MOoJTHOMOYHMA, HO U UX B3aMMOJICHCTBHE, CUCTEMY B3aUMHBIX CICpIKEK
Y IPOTUBOBECOB, 11E€JIbI0 KOTOPBIX SIBJIIETCSA 00eCIIeYeHNE COTPYIHUUECTBA KaK €UHON
TOCY/IapCTBEHHOW BJIACTH';

' Pemenne Koncturynmonnoro Cypa Ykpamusl ot 1 ampens 2008 roma Ne 4-pn/2008 1o gmeny o

PernamenTe BepxoBHoit Paipl YkpauHsbl.
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— LEeIbl0  (PYHKIUMOHAJIBHOIO pa3leleHus] TOCyJapCTBEHHOW BIACTH Ha
3aKOHOJIATENIbHYI0, HCIIOJIHUTEIbHYI0 M CyAeOHYI0O SBIISE€TCS pasrpaHU4YeHHE
MOJIHOMOYMI MEXKIy Pa3HbIMH OpraHaMH rOCYyJapCTBEHHOW BJIACTH U HEIOMYIICHUE
y3ypIanyu BCeH MOJTHOTHI TOCYIapPCTBEHHOM BIACTH OJTHOW M3 €€ BETBEH;

— MPUHLUN pa3JeJeHUus TOCYJapCTBEHHOW BJIACTU B YKPAaWMHE O3HAYAET, YTO
OpraHbl 3aKOHOJIATEIbHON, UCTIONTHUTEIHHOM U CyIeOHOM BIACTH OCYIIECTBIISIOT CBOU
MOJIHOMOYHMS B yCTaHOBJIEHHBIX KOHCTUTYLIMEN YKpanuHbl Ipe/iesiax U B COOTBETCTBUU
C 3aKOHaMHM YKpauHbl; OpraHbl TOCYIapCTBEHHOM BIACTH W OpPraHbl MECTHOIO
caMOYyIIPaBJICHHUS, UX JOHDKHOCTHBIE JIUIIA 00s13aHbI AEMCTBOBATH TOJILKO HA OCHOBAHMH,
B Ipelenax MOJHOMOYMN U crocoOOM, KOTOpble mpenycMoTpenbl KoHcturynuei u
3aKOHaMU YKpauHbl (4acTh BTopas ctarbu 19 KoHcTutynuu YkpauHsi)®;

— Oopranusanuvsa MU OCYHICCTBJIICHHUC I“OCYI[&pCTBCHHOfI BJIaCTWU Ha IPHUHOUIIAX
€C pPa3acCIICHUA Ha 3aKOHOHATCIbHYIO, HCIIOJIHUTCIBHYIO H Cy,Z[C6HYIO HC ABJIACTCA
CaMoOICJIbIO, a ITPU3BAHO obecneunBaTh IIpaBa U CBO6OI[I)I YCJIOBCKA " rpach[aHHHa“.

2. Koucmumyyuounwii Koumponsb u npurHyun pa3aeﬂenuﬂ eracmu

Bonpoc o MecTte ¥ 3HAaUeHUM OpraHa KOHCTUTYIIMOHHOTO KOHTPOJS B
3¢ heKTHBHOM QYHKITMOHUPOBAHUH CHCTEMBI CICPIKEK U IIPOTHBOBECOB MEK/ Ty BETBSIMH
rOCy/IapCTBEHHOM BJIACTH OYE€Hb 0ObEMEH, OH UMEET MHOXKECTBO aCIIEKTOB U MOYKET
oOcyxaarbcsi A0AT0 M 00CTOsATEIbHO. HO KITIOYEBBHIM MOMEHTOM, OIPEACIISIONINM
YHUKQJIBHYIO POJb KOHCTUTYIITMOHHOTO cyaa (MO0 ero SKBHUBAJICHTA) B IPOIIECCe
OalaHCUPOBaHUS TOCYIAPCTBEHHOM BIIACTH, SIBJISIETCS UMEHHO (DYHKIIHSI OCYIIECTBIISATh
B TOCYJIapCTBE KOHCTHTYITMOHHBIA KOHTPOJIh. DOPMBI KOHCTUTYIIMOHHOTO KOHTPOJIS,
00beM KOHKPETHBIX IOJIHOMOYMM OpraHa, €ro OCYIIECTBIISIIOLIETO, Pa3HATCS OT
rocy/lapcTBa K rocyaapctBy. Ho cylmHOCTh ero ocraeTcs ofHa: OIEHHUTh JCHCTBHS
opraHa BJIacTH JUOO M3aBaeMble UM aKThl 00S3aTEILHOTO 3HAYCHUS HA MPEAMET UX
COOTBETCTBHSI KOHCTUTYIIMH M BBIHECTH COOTBETCTBYIONIWN BEpAUKT. IIpu 3TOM, 4TO
0COOEHHO Ba)XKHO, IMEETCS B BUy COOTBETCTBUE HE TOJIHKO «OyKBE» KOHCTUTYIINH, €€
MPSIMBIM HOPMATHUBHBIM TIPEIITACAHUSIM (4aCTO KOHKPETHBIM 110 CBOEMY 3HAYCHHUIO), HO
U €€ «IyXy», T.€. TEM COIIUATbHBIM 1 YE€JIOBEYECKUM IIEHHOCTSIM, Ha KOTOPBIX TOCTPOEHO
KOHKPETHOE OOIIECTBO M KOTOPBIC MPUCYTCTBYIOT B TEKCTE€ KOHCTUTYIIMU B BHUJE
I'PaHIMO3HBIX TeopeTudeckux u (unocopckux adbcrpakuuii. M eciim 0THOCUTEIHHO
JIEHCTBUS WJIU aKTa CyObEKTa BJIACTH BEIHOCHUTCS BEPAMKT 00 NX HEKOHCTUTYITHOHHOCTH
(HECOOTBETCTBUM KOHCTUTYLIMM), 3TO €CTh 3aKJIIOUEHHE 00 MX HUYTOXKHOCTHU, UX
HYJIEBOM IIPaBOBOM M COLIMAILHOM 3HaueHuH. KitoueBoe 3HaueHne HMeEeT U TO, U4TO

Pemenne Koncrurynuonnoro Cypa Ykpansbl oT 24 uioHa 1999 ropa Ne 6-pn/1999 mo peny o
bUHAHCUPOBAHNM CYIOB.

Pemenne Koncturyunonnoro Cyna Ykpanssl oT 10 despans 2000 roga Ne 2-pri/2000 1o geny o
IleHaxX U Tapudax Ha >KVWINITHO-KOMMYHa/IbHBIE VI IPYTYe YCIYTH.

3axmouyenne Koncturynnonsoro Cyga Ykpansst ot 30 okTA6ps 2003 roga Ne 1-8/2003 1o geny o
BHECEHMM M3MeHeHMI B cTaTtby 29, 59, 78 u npyrue KoHcTUTYMM YKpauHbI.
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OpraH, OCYIIECTBIISIOIINI KOHCTUTYLUHMOHHBIM KOHTPOJIb, 3allpOrpaMMHUPOBAH OBITH
PAaBHOYIAJIEHHHBIM OT BCEX LEHTPOB BJIACTH, MPEACTABISAEMBIX COOTBETCTBYIOIIUMU
rOCyJapCTBEHHbIMM OpraHaMu. KaKaplii W3 HHX, ITOCKOJIBKY OH OCYIIECTBIISIET
KOHCTUTYLIMOHHbIE TIOJIHOMOYMST M MPUHMMAET peHIeHus oOuIeo0s3aTeIbHOrO
3HA4YEHHUs, TPEOBIBACT MOJ] JAMOKIOBBIM MEUOM KOHCTUTYIIHOHHOTO MPaBOCYIUSI.

Cka3zaHHOE IO3BOJISET CIEJIaTh BBIBOJ, YTO M3 BCEX BO3MOKHBIX MEXAaHHU3MOB
obecrieueHus1 JICMCTBEHHOCTH CHCTEMBI CIEPKEK M IMPOTHBOBECOB W pPeaTu3aIvuu
IPUHITMIA Pa3eICHHs] BJIACTe MEXaHW3M KOHCTUTYIIMOHHOTO KOHTPOJS SIBIISETCS
HanoOoJiee 1eCTBEHHBIM.

3. Koucmumyuuonnwviu Cyo YkpauHvl

OH 3aHMMaeT cnenupuyeckoe MeCTO B CHCTEME YKPAUHCKON TOCYIapCTBEHHOM
BJIACTH, MPAKTUYECKH HE OTHOCSICh HU K OJHOW M3 KAaHOHUYECKUX «BETBE». B
Konctutynuu VYkpanHbel eMy TOCBSIIEH OTACNIbHBIM paznen. OO0beM MOTHOMOYUH,
onpeaeneHublid cratbamu 150, 151, 159 Koncturyuuu YkpawHbl, CBUIETEILCTBYET
0 HEM Kak 00 OJHOM M3 BBICHIMX KOHCTUTYIIMOHHBIX OPTaHOB BIIACTU B YKpauHe,
XOTs1 00 3TOM HE TOBOPHUTCS MPsiMO. KOHCTUTYITMOHHBIA KOHTPOJb — €r0 OCHOBHAS
byHKIMS, comepKaHue KOTOpOM — obOecrmedeHune BepxoBeHCTBA KoHcTuUTynwu B
MPaBOBOM cucrteme YKpauHbl. DPOpMaIbHO OH MMEHYETCS «CYIOM» U B KaKUX-TO
aCIeKTaX COOTHOCHUTCSI TIO 3aKOHOJAATENIbCTBY C CyAaMH OOIIEH FOPUCAUKIIMK; HO ATO
COBEPIICHHO crielupUUeCKUl opraH, JajleKuil oT npaBocyaHor ¢GyHKuuU. B nanHbIi
MOMEHT OH OCYILIECTBIISIET MOCJIEAYIOIINI KOHCTUTYLHOHHBIA KOHTPOJIb 3aKOHOB
U HEKOTOPBIX JIPYTHMX HOPMAaTHBHBIX aKTOB, MPEABAPUTENbHBI M MOCIEMYIOIIHNI
KOHTPOJIb MEXTYHAPOIHBIX TOTOBOPOB YKPAWHBI, KOTOPHIC paTU(DHUIIUPYET IMapIaMEHT,
OH OCYLIECTBIISIET O(PUIIMATbHOE TOJKOBAHHME (XOTS MpEIoiaraéMbie U3MEHEHHS
B Konctutynuu VYkpauHbl, BO3MOXHO, yIOpa3aHAT (PYHKIMIO TOJIKOBaHUS 3aKOHOB
C OJIHOBPEMEHHBIM YUpeXJCHUEM (DPYHKIMH PACCMOTPEHUS KOHCTUTYIIMOHHBIX
xano0). OcobenHoctrio craryca Koncturyuunonnoro Cyna YKpauHBI SIBISIETCSI €TO
HEMOJKOHTPOJIBHOCTh M HEMOAOTYETHOCTh KAaKOMY-JIMOO OpraHy ToCyIapCTBEHHOM
BJIACTH O €TO JIEATEeILHOCTH; 3TO OAHOBPEMEHHO U 00JierdaeT ero (yHKIIMOHUPOBAHHE
Y YCJOXKHSIET, MOCKOJIBKY T'Py3 OTBETCTBEHHOCTH MPHU MPUHATHU CAMOCTOSTEIBHBIX
pEILIeHUH BCEr/la BO3pacTaeT B pasbl.

4. Hemnoco o Koncmumyuuonnom Cyoe Yxkpaumvl u cucmeme coepicex U
NpPoOmue08ecos

B onpenenennom cmpicne Koncrurynmonneiii Cyn YkpauHbl caM €CTh IUIOAOM
ATON CUCTEMBI, BEb OH CO3JAETCs Ha NPONOPLUMUOHAJIBHONW OCHOBE, KOIJA KaXKIbIU
U3 OPraHoB, MPE3EHTYIOIIMI KOHKpEeTHYI0 «BiacTb» (BepxoBnas Panga VYkpaunsl,
[Ipe3uneHTt Ykpaunsl, cbe3/ cyne YKpauHbl) HazHayaroT cyaeid KoHCTUTyInMOHHOTO
Cyna YkpauHbl B paMKax CBO€U KBOTHI (ILIECTh YEJIOBEK).

Ho mmaBHoe 1O, uro ocymectBisiemMass KoHcTuTynmoHHbIM CynoM YKpauHbI
(GYHKIUST KOHCTUTYIIMOHHOTO KOHTPOJS €CTh Hambosiee CHIBHBIM (HaKTOpOM
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CEPKUBAHUS JTHOOBIX MOMBITOK TOIO HJIK UHOTO CyOBEKTa MOJyYUTh HECBOMCTBEHHbBIE
€ro CTaTycy IHOJHOMOYMS, a CTajo ObIThb — U JIOCTHKEHHUS MpUEMIIEMOro OajiaHca
Pa3JIMYHBIX LEHTPOB M, KaK CIEACTBUE, — PA3JIMYHBIX BETBEH BIACTH B IOCYIapCTBE.
Kak meHTpanbHbIN 3JIEMEHT CUCTEMBI CIEPKEK M IMPOTUBOBECOB KOHCTUTYIIMOHHBIN
KOHTPOJIb CIIOCOOEH 00€CTeunTh pa3yMHOE paBHOBECHE BCEH CHCTEMBI BiacTu (Ipu
TOM, €CTE€CTBEHHO, YCJIOBHUH, YTO OOS3aTE€IbHOCTh €r0 PEIICHH HEe MOABEpraercs
coMHeHH10). CucreMHo Toikyss Koncrurynuio Ykpaunsl, Koncruryumonusii Cyn
YKpauHbl MOXKET MOAJIEPHKATh TAKOE PABHOBECHS J1a’Ke TOTAA, KOT/1a KOHCTUTYLIHOHHBIE
HOPMBI MOT'YT O0YCJIOBUTH YpE3MEPHO OOJIBIION BEC OAHOM BETBU BIIACTU OTHOCUTEIHHO

JIPYTOM.

HaubGonee sipko Hezamenumas posib KoncturyumonHoro Cyna YKpauHbl B
(GYHKIIMOHUPOBAHUU CHUCTEMBI CIIEPKEK M MPOTUBOBECOB MPOSBISETCS B MPAKTUKE
paspelieHus UM KOMIIETEHIHMOHHBIX CIIOPOB, HA YEM HMEET CMBICI OCTAHOBUTCS
noapooHee.

YKpanHa OTHOCUTCS K YHCIY TOCYHapCTB, 3aKOHOHATENBCTBO KOTOPBIX HE
MPEIYyCMATPUBAET OTJAEITBHOTO TOJTHOMOYHS OPTaHa KOHCTUTYIITMOHHOW FOPUCAUKIIUH I10
PaCCMOTPEHUIO KOMIIETEHIITMOHHBIX CITIOPOB MEX1y FOCYIaPCTBEHHBIMHU OpraHaMU (XOTs
OTJIENIbHBIN pa3/iell O CIopax O MOJHOMOUYHUSX U IPUCYTCTBYET B 3akoHE YKpauHbl «O
Konctutynmonnom Cyne Ykpauns»). Ha npakTuke 3T0 HOJHOMOUYKE OCYIIECTBISETCS
B paMKax IPOU3BOACTB II0 PACCMOTPEHMIO AEJI OTHOCUTEIBHO KOHCTUTYLIMOHHOCTH
MPaBOBBIX AKTOB U O(UIIUATIBHOTO TOJIKOBAHUS COOTBETCTBYIOIINX KOMIETEHIIMOHHBIX
HOPM KOHCTHUTYIIMU U 3aKOHOB.

Anann3 paccMoTpeHHbIX KoHCTUTYIMOHHBIM Cy10M YKpauHbI 1€]1, KACAOIINXCS
MOJIHOMOYHI OPraHOB BJIACTH, MO3BOJISIET BBIACIUTh TAKUE BUAbl KOMIIETEHIIMOHHBIX
CIIOPOB:

— CIOpBI, CBSI3aHHBIC C BMEIIATEILCTBOM OJIHOTO M3 CYyOBEKTOB BJIACTHBIX
MOJTHOMOYHUM B KOMIIETEHIIMIO JPYIroro, a TakyKe JEJEerHpOBaHUEM JPYyroMy OpraHy
COOCTBEHHOM KOMIICTEHIIUH IyTEM HU3aHHsI COOTBETCTBYIOIIETO ITPABOBOTO aKTa®;

— CIIOpBI, CBSI3aHHBIE C OCMAPUBAHUEM KOMIIETCHIIMM CYOBEKTa BIACTHBIX
TIOJTHOMOYHH, 3aKPETJICHHOM B IPABOBOM aKTe’;

— CIOpBl B Tpenesiax OAHONW BETBU BJIACTH HA MNpUMEpax pasrpaHUUYCHUS
KOMIIETEHIIMK MeXay: 1) oOmuMu W aIMUHUCTPATUBHBIMU  Cyaamu; 2)

> Pemenna Koncturynumonsoro Cypa Ykpausbl oT 9 okTaA6pa 2008 roma Ne 22-pn/2008 mo memy
o coorBercTBMM KoHctutynum Ykpaumnsl (koHcTuTynuoHHoctu) IlocranoBnennms Kabunera
MunnctpoB Ykpanmsbl ,O 3aKyIlke yCIyI, CBA3aHHBIX ¢ (GopMMpoBaHMEM MH(OPMAIMOHHO-
TeJIeKOMMYHMKAIIMIOHHOM crcTeMbl JocymapcTBeHHOTO peecTpa m3bupareneit ; ot 23 uions 2009
roga Ne 15-pri/2009 1o fieny o BpeMeHHOI HafibaBKe K [IeJICTBYIONVIM CTaBKaM BBO3HOI IOIIIVHBI;
oT 8 centabpa 2009 roma Ne 19-pm/2009 mo memy o coorBeTcTBUM KOHCTUTYyIMM YKpaumHBI
(xoHCTMTYUMOHHOCTHM) ITyHKTa 10 [TocTanoBnenns Kabunera Munuctpos Ykpanssl ,, Hekotopsre
BOIIPOCHI COLMATBHON 3aIIMUTHI OT/[e/IbHBIX KaTeTOPUIl TPaK/JaH .

¢ Pemennsa Koncturynmonnoro Cyma Ykpaumssl oT 26 mioHA 2008 roga Ne 13-pm/2008 mo pmeny o
nomHoMoursax Koncruryunonnoro Cyna Ykpaussr; ot 30 centabps 2010 roga Ne 20-pn/2010 no
JieNy 0 COOMIoeHNY IPOLleypbl BHeCeHMsI u3MeHeHmit B KoHcTUTynmo YKkpanHsL.
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KoncturynnonusiM CyioM YKpawHbI M CyJaMH 00IIel I0pUCIUKIIAN

— CIOpBI, CBA3aHHBIE C OCHapUBaHUEM JeWCTBUM (Oe37eiicTBUsA) CyObeKTa
BJIACTHBIX MTOJTHOMOYHIA®,

Pazpemass komnereninmonHsie cropsl, Koncturyunonssldi Cyn VYKpauHbl
chopMmynupoBan psii  TPUHIMIHAIBHBIX TOJOKEHUNA OTHOCUTENIHHO TMPEJCIIOB
MTOJTHOMOYHM OCHOBHBIX HOCUTEJIEH BJIACTH B CUCTEME YKPAUHCKOW TOCYIAPCTBEHHOCTH.
OH mopuyepkuBaj, B 4YaCTHOCTHU, 4TO mnosHomouus [Ipe3upeHta VYKpauHbl, Kak U
BepxoBHoli Panel Ykpaunsl, ncuepnsiBarolle onpenesieHsl KoHCTUTymen YKpavHsl,
MO03TOMY MPHUHSATHE 3aKOHOB, YCTAaHABIMBAIOUIUX WHBIE UX MOJHOMOuHMs (IpaBa U
00SI3aHHOCTH) WJIM OTPAHMYCHHS STHX MOJHOMOYMH, HEBO3MOXHO’. KoHCTHTYIHs
VYKpauHbl HE NMPENYyCMaTPUBAET U BO3MOXXHOCTBH AEJIECTMPOBAHUS COOTBETCTBYIOLINX
TIOJTHOMOYMH (B YaCTHOCTH, 3aKOHOAATENbHOW (DYyHKIMH MapiaMeHToM'’) Ipyrum
OpraHaM BJIACTH, UX JOJKHOCTHBIM JIMLIAM.

OTHOCHUTENIBHO HOPMATUBHOTO 3aKpEIUICHUS] ITOJHOMOYMHI IPaBUTEIBCTBA
Koncturyunonunsit Cyn VYkpaunbl chopMynupoBaid MPaBOBYIO TMO3UIUIO, B
coOoTBeTCTBHUH ¢ KoTopor Kabuner MuHucTpoB YKpanHbl B CBOCH ACSATEIBHOCTH MPU
W3aHUH MOCTAHOBJICHUM U PACHOPSIKEHHUM JIOJKEH UCXOAUTH M3 3aKPEIUICHHBIX 34
HHUM UCKJITIOYUTENbHO KOHCTUTYIHEN M 3aKOHAMH YKPaWHbI MOJTHOMOYUI, KOTOPBIEC HE
MOT'YT YCTAHABIIMBAThCSl MHBIMU MPABOBLIMU akTaMmu (ykazamu [Ipe3unenra YkpauHsl,
nocraHoBlieHusIMUA BepxoBHoii Pajpl YkpanHbl, COOCTBEHHBIMU akTamu)'!.

7 Pemenusa Koncturynmonnoro Cyma Ykpamusl ot 1 ampens 2010 roga Ne 10-pn/2010 mo mery
00 ouuMaTbHOM TONTKOBAaHMM IIOJIOKEHWIT YacTy nepBoit ctaTby 143 KoHcTurynum YkpanHsl,
IYHKTOB ,,a% ,0% ,B% ,I' cTarby 12 3eMe/IbHOTO KofieKca YKpauHbl, IyHKTA 1 4acTy I1epBOi CTaThy
17 Kopexca afMMHMCTPAaTMBHOTO CYyJONPON3BOJICTBA YKPANHBbI; OT 9 ceHTs16ps 2010 roma Ne 19-
p1i/2010 mo meny o coorBercTBuM KoHCTUTYIMM YKpamHbI (KOHCTUTYLIMOHHOCTY) MOMOXKEHUN
3akoHa YKpauHbl ,,O BHECEHMM WM3MEHEHUII B HEKOTOPbIE 3aKOHOJATENIbHbIE aKThl YKPaMHBI
OTHOCUTEIbHO IOIBEJOMCTBEHHOCTH JIeT, CBSI3aHHBIX C COLVIAIbHBIMM BBIIIATAMM .

Pemennsa Koncturynuonnoro Cyga Ykpaunbt ot 11 mapra 2003 roga Ne 6-pi/2003 o menty o mpase
BETO Ha 3aKOH O BHeceHuu uaMeHeHuil B Koncturynmo Ykpansses; oT 10 cenTsa6psa 2009 ropma Ne
20-p/2009 mo menmy o coorBeTcTBUM KoHCTuTynuy YkpauHbl (KOHCTUTYLMOHHOCTM) 3aKOHa
Ykpannsnl ,,O BpeMeHHBIX CI€NCTBEHHbIX KOMUCCHAX, CIELMATbHON BPEMEHHOI CIeNCTBEHHON
KOMUCCYY ¥ BpEMEHHBIX CIIel[a/IbHBIX KoMuccuAx BepxosHoit Pajpl YkpauHbr .

Pemenna Koncrurynuonnoro Cyma VYkpaumnel ot 10 ampena 2003 roma Ne 7-pm/2003
IO Jlelly O TapaHTUAX JEeATEIbHOCTM HapOJHOIO [enyTaTa YKpauHbl, OoT 7 ampensa 2004
roga Ne 9-pn/2004 mo pmeny o KoopauHanmoHHOM KoMmumreTe, oT 16 masa 2007 rogma Ne
1-pni/2007 1o pmeny o6 OCBOOOXZEHMM CYAbM OT aAMWHMCTPATMBHON JODKHOCTH,
or 7 murona 2009 roga Ne 17-pn/2009 mo feny o KOHCTUTYLMOHHO YCTAaHOB/IEHHON NpoLefype

BCTYIIIEHMS B CJIY 3aKOHA.
10

Pemenns Koncruryunonnoro Cypa Ykpaunsl ot 14 gexkabps 2000 roga Ne 15-pn/2000 o mermy
o mopsAgke ucnonHennsa pemernit Korncturynmonnoro Cygma Ykpaumsbl, oT 9 okTa6psa 2008
roga Ne 22-pn/2008 mo gmenmy o coorBeTcTBUM KOHCTUTYHVM YKpauHbl (KOHCTUTYLVOHHOCTH)
[Tocranosnenns Kabunera MunmuctTpos YkpanHsl ,,O 3aKyIIKe yCIyT, CBA3aHHBIX C GOPMUPOBAaHMEM
MHQPOPMAIVIOHHO-TeIEKOMMYHMKAIIVIOHHOM ccTeMbl [ocyapcTBeHHOTO peecTpa msbupareneit’,
ot 23 uroHA 2009 roma Ne 15-p1/2009 1o feny o BpeMeHHO Hajj0aBKe K [IefICTBYIOUIVIM CTaBKaM
BBO3HOI TIOIII/HBI.

! Pemenne Koncturymonsoro Cyzna Ykpanusl oT 11 Hosa6psa 2008 roga Ne 25-p/2008 mo meny o

3€ME/IbHBIX aYKIIMMOHAX.
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[Ipuanmas sty n nsble pemenns, Konctutyuuonnslii Cyn YkpanHbl aKTUBHO
OaJlaHCUPOBAJ «BECOBBIE KATETOPUU» OCHOBHBIX CYOBEKTOB BJIACTH ITyTEM TOJIKOBAHUS
HOpM KOHCTHTYIMM M 3aKOHOB YKpaWHBI M IIPOBEPKM HOPM IIPABOBBIX AKTOB HA
KOHCTUTYLIMOHHOCTB. [Ipn Bcex M3nepKKax €ro IpakTHKa I103BOJISJIA U IO3BOJISET
cerlyac yInep:KMBaTb BIACTHYIO CTPYKTYPY TIOCYAApCTBa B COCTOSIHUM KPUTHYECKU
HEOOXOAMMOT0 JTUHAMHUYECKOTO paBHOBECHs. B TaHHBII MOMEHT AOMYyCTUMBI U TaKHe
(bOpMyJIMPOBKHU, NOCKOJIBKY YKpanHa IEPEKUBAET CII0KHBIA MOMEHT B CBOEM Pa3BUTHH,
OOYyCIIOBJIICHHBI KPU3UCHBIMU SIBICHUSMH B SKOHOMHUKE U JIECTAOMIU3UPYIOLIUM
IIPECCUHIOM BHEUIHETO MPOUCXOKICHUS.

Ho kommneTeHUMOHHBIE CHOpPbI — HE EIMHCTBEHHBIH CHOCOO «BKIIIOUECHHS
Koncturynmonnoro Cyna VYkpawHbl B (YHKIIMOHHUPOBAHUE CHUCTEMBI CHEPIKEK
U TPOTHUBECOB; MPAKTUYECKH BCE €ro OCHOBHBIE (PYHKIIMH, MPETyCMOTPEHHBIC
Koncrurynueir Ykpaunsl, sBIsitoTCs TapantusiMu ee dddexruBroctu. Hampumep,
Koncruryumonnslii Cyn YkpawHbl aHaJIM3UPYET C TOYKHA 3PEHUS COOTBETCTBHS
Koncruryuun VYkpaunsl HauOoliee 3HAauMMbIE MEXKIYyHApOIHbBIE  JOTOBOPHI,
KOTOpbIE 3aKJIIOUWiIa WM COOMpAETCs 3aKIIOYUTh YKpauHa, T.€. KOHTPOJIHUPYET
COOTBETCTBYIOIIUE MEXIyHAPOAHbIE MHHUIIMATUBBI BBICIIMX OpraHoB BiacTu. OH
NpU3BaH HE JONYCTUTHh IMPOU3BOJIA B MPOLECCE MPUBICYEHUSI K OTBETCTBEHHOCTH
U orcTpaHeHus ¢ nocra lIpesunenrta YkpauHbl B IOPSAKE MMIMYMEHTA, XOTS
COOTBETCTBYIOIIME KOHCTUTYLIMOHHBIE IIOJIHOMOYMS HHM pady KM TIOKa HeE
ucrionb3oBanch. Hakonen, Konctutynmonssni Cyn YKpaumHBl JAaeT 3aKIHOUYEHHUE
O COOTBETCTBMM 0a30BbIM NpuHIMOAM U Hopmam KoHctutynuu VYKpauHbl
3aKOHOIIPOEKTOB O BHECEHHUH JTONIOJIHEHUHN U U3MEHEHUN B KOHCTUTY1IMIO; TEM CaMbIM
OH BBICTYyHAaeT IMOTEHIMAIBHBIM JMOO peadbHBIM OMNIMOHEHTOM HWHBIM CYOBEKTaM
BJIACTH, B 4acTHOCTH, BepxoBHou Pane VYkpaunbsl u IlpesummeHty VYkpauHbl Kak
HETMOCPEACTBEHHBIM yYaCTHUKaM 3aKOHOTBOpUeckoro mporecca. Jlaxke QyHKuus
Oo(UIIMAIBHOTO TOJKOBaHUS 3aKOHOB YKpauHbl, KoTopyto Koucturyuuonusii Cyn
VYKpauHsbl NOKa OCYHIECTBIISIET, MMEET ONPEAEIEHHOE CAECPKUBAIOIIEE 3HAUCHHUE IS
Cy/IOB 00Illel IOPUCIUKIIMM, B YACTHOCTH, BBICIIUX CIEIHMAIU3UPOBAHHBIX CYJIOB U
BepxosHoro Cyna YkpanHbl, MHTEpIIPETALIMOHHAS A€ TEIbHOCTD KOTOPBIX PUBSI3aHAa K
NOTPEeOHOCTSIM, TTIABHBIM 00pa30oM, MO CIIEA0BATEIHLHOTO (0THOOOPA3HOT0 ) MPUMEHEHHUS
3akoHOB. KoncTuTymonusiii Cyn YkpanHbl K BOIPOCam TOJKOBAHUS 110 OIIPEIETIEHUIO
NOJIXOAUT 00JIee IUPOKO, MOCKOJIBKY B JIFOOOM CIIy4ae COOTHOCUT COZIEPKAHUE 3aKOHA
¢ conepxannem HopM KoHcTutynmn YkpauHsl.

5. Koncmumyyuounoiu Cyo Ykpauhnol u e20 603M0ACHOCIU

CkazaHHO€ ITO3BOJISIET TOBOPUTH O TOM, 4TO KoHcTuTynmonnsii Cyn YkpauHsl,
KaK ¥ SKBUBAJEHTHBIE OpPraHbl B APYTHX TIOCYIapCTBax, Mrpaetr ocolOyi pojb B
o0ecrieyeHnn HeoOXoAMMOro OajaHca BJIACTH B TOCYJapCTBE, >KM3HECIOCOOHOCTH
MEXaHM3Ma CIEPKEK U IPOTUBOBECOB B CHCTEME €€ paszeiieHusd. Pasymeercs, oH He
BCECUJICH; 3(PPEKTUBHOCTH €r0 JNEATEIBHOCTU M0 KOHCTUTYLIMOHHOMY KOHTPOJIIO BO
MHOI'OM 33aBUCHUT OT TOTOBHOCTH OPTaHOB IOCYAAPCTBEHHOM BJIACTH MCIIOJIHUTH €TI0
pelIeHMs, & UHCTUTYTOB TPaXJIaHCKOrO OOIIECTBA — MPHU3HATh HUX JIETUTUMHOCTD.
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Ceituac, B yCIOBHSX MOJUTUYECKON U IKOHOMUYECKOW HECTAOUIBHOCTH BOCHPUATHE
nestensHOCTH KoHcTHTymonHoro Cyna YKpauHbBI KaKk B TOCYIapCTBEHHBIX, TaK U B
OOIIECTBEHHBIX MHCTUTYTAaX MPOTHUBOpeurBoe. Bripodyem, cyliecTBOBajo U Korja-
HUOY/Ib TaKoe TIOJIOKEHHE BEIIleH, KOTaa aOCOFOTHO BCE CYOBEKThI TOCYIapCTBEHHOM
BJIacTU 0€3 UCKIIIOYEHMsI OBbLITU IOBOJIBHBI AesiTeabHOCThI0 Konctutrynnonnoro Cyna?
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Baagumup I'poccy,
wieH Beneunanckoii komuccun Cosera EBponbl

Ot pa3nesieHusi BJacTeld K 0aJaHCy CHJI KOHCTUTYIIMOHHOTO U JIBUKEeHHE K
o01IeMy HHTEpecy

Cnacubo, rocniogun mozneparop. [Ipexae Bcero, Xxouy BbIpa3uTh 0JIaroJlapHOCTb
npencenarento Koncrurynmonnon nanarel KaceiManueBy u Bcei KOHCTUTYIMOHHOM
nanate KeIprei3ctana. Yke He pa3 Mbl yOeKaaeMcs B XOPOIIEH OpraHU3aifu Ta-
KMX MEPOIIPUATHAN U B BBICOKOM ypOBHE MHTepeca KOHCTUTYIMOHHOM majaTkl, 4ie-
HOB [lapnameHnTa, 0OIIECTBEHHOCTH K TaKUM KOH(GEPEHIUIM, KOTOPBIE MOCBSIIIECHbI
OY€Hb BAKHBIM U UHTEPECHBIM TEMAM.

N36paB Temy: «MecTo 1 3HaYeHUE OPraHOB KOHCTUTYIIMOHHOTO KOHTPOJISI B 3(-
(GEeKTUBHOCTH (PYHKIIMOHUPOBAHUS CUCTEMBI CACPIKEK M MPOTUBOBECOB MEXKIY BET-
BSIMU TOCYJIapCTBEHHOU BIIACTHUY, MBI, TEM CaMbIM, BBIJICTHIN ce0€ OUCHb MIUPOKOE
noJie AucKyccuit. Sl xody ckazarb, 9TO poyib KOHCTUTYIIMOHHBIX CYHOB B (hyHKIIH-
OHUPOBAHHUU CHUCTEMBI CIEPKEK U MPOTUBOBECOB ABJISACTCS MOCTOSHHBIM BBI30BOM
JIJI1 KOHCTUTYLIIMOHHOMN FOCTUITMU. DTO MPOUCXOAUT IMOTOMY, YTO OajlaHC CHJI MEXY
BETBAMU BJIACTH IpPOLIECC HE camoucnoiHseMblid. [Io cBoeil mpupone oH mpeamno-
JlaraeT HOPMAaTUBHBIA aHAJIM3 BOINPOCOB, KAKUM OpraHaM BJIACTH HAJIEKUT pasje-
JIATh 3aKOHOJATEJIbHYIO M UCIOJHUTEIBHYI BJIACTh, a4 TAKXKE OLECHOYHBIN B3IVIS,
YTO SBJISICTCS HAJJICKAITUM OataHCOM Mex 1y HuMuU. [IpuHInm pasneneHus BiacTei,
HACKOJIbKO BCEM M3BECTHOE MPABUJIO, HACTOJIBKO, HABEPHOE, U TPYAHOUCIIOIHAEMOE
BETBSIMM BJIACTU B MOBCEAHEBHOM MPAKTUKE U JIEATEIBHOCTU. [IpuHIMT pa3aeneHus
BJIACTEN ATO CYUIECTBEHHAs YacCTh KOHCTUTYLUMOHAJIN3MA. B MOATBEPKAEHUE 3TOrO
dakTa To, YTO OH CyIIeCTBYeT BO Bcex KoHcTutynusax coppemennoct. Ho He Hazo
3a0bIBaTh, YTO MOJHOE Pa3/eJICHHUE BIACTEH HEBO3MOXXHO HU B TEOPUHU, HU B TIPAKTH-
ke. Hakmamok He n3bexarpb, ucxons u3 Gakra, 4TO Mbl IMEEM pa3Hbie chephl OTHOM
roCy/IapCTBEHHOM BJIACTH.

[TpuHIMD pa3aesieHus BIACTEW — IOHATUE MHOTOTPAHHOE, KOTOPOE pa3BUBAET-
Cs1 BO BPEMEHHU BMECTE C 3BOJIIOIMEN caMoro rocynapctsa. [lepBuyHyo poib B €ro
Pa3BUTHUHU U NMPUMEHEHHUU K MPOUCXOISIIIAM MOJUTHYECKUM MPOLEcCaM, KOHEUHO
K€, JIEKHUT HA IJIe4axX OPraHOB KOHCTUTYLIMOHHOTO KOHTpPOJIsS, Tak Kak KoHcTuty-
MY TOCYAApCTB 3a4aCTy0 CKYIIbl B ONMMCAHUU NMPUHLMIIA PA3ACIICHUS BIACTEH, U
0€3 TOJIKOBAHUS OMNPEACTCHUN TpaHull I03BOJEHHOTO BETBSIM BIIACTH MPOCTO HE
o6ouTHuchk. ['ocnoxka cyabsi KoHCTUTYIIMOHHOTO cyna JIUTBBI MOATBEPANIIA, UTO UX
KoHcTtuTynus He TOBOPUT MPSMO, HE MEPEUUCISIET KaTEeropuu, 3TO BbIPAOOTaHO
KOHCTUTYIITMOHHBIM CyIOM, KaK JOKTPUHA. JTO HE €JUHCTBEHHas cTpaHa. S BHI-
Opan apyryi cTpany B kadecTBe npumepa — HOxHo-Adpukanckyto PecmyOnuky,
IJ1€ OYEHb AKTUBHBIN, TMHAMUYHBIN KOHCTUTYLIMOHHBINA CYJ, KOTOPBIM TaKkKe pas-
BUJI TEOPUIO pa3JeJI€HUs BJIacTei, Tak Kak B KOHCTUTYIMM TaHHOW CTPAaHbI POCTO
TOBOPUTCSA, YTO €CTh MCIIOJHUTENIbHAS, 3aKOHOAATENIbHAS U CyAeOHas BIaCTh, HO
KoHcTUTYy1IMS HE TOBOPUT O CyUIECTBOBAHUU paszzieieHusa Biacteil. KoHctutyuu-
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OHHBIN CyJ JaHHOW CTpaHbl BhIpadOTaj OYEHb INIyOOKYIO TEOpPHIO, KOTOpas MpH-
MEHSIETCS YK€ U B ITpaKkTHUKe. KOHCTUTYIIMOHHBIN CyJl 3TOW CTpaHbl B CBOEM pellle-
HUM CKa3all, 4yTO 0€3 COMHEHHUS NOKTPUHA pa3/ielIeHUs BIACTEHl SBIISIETCS YaCThIO
KOHCTUTYIIMOHHOM CHCTEMBI, YTO JOKTPHUHA PA3JCICHUS BJIACTEH IPSMO HE YIO-
MAHYTass HOpMa, HO KOTOpasi MOJAPa3yMEBAETCs, U KOTOpasl IBHO NMPUCYTCTBYET B
Koncturynuu. Takxke ecTh ele o4eHb HUHTEPECHBIE CYKAeHUs KOHCTUTYIMOHHOTO
cyna FOxno-Adpuxanckoii Pecriyonuku. B ognom u3 cBoux pemenunit 2001 rona
cyn oTMeTu, 4To «B Hamelt KoHCTUTY1IuM HET aOCOMIOTHOTO pa3/ieIeHHs BIIacTe.
MupoBoO# ONBIT OKa3aj, 4YTO HET YHUBEPCAIbHOW MOJEIH Pa3feiICHUs BIIACTEM.
B nemokparndyeckoil cucteMe NMpaBieHUs, I7l€ CYIIECTBYIOT CACPKKU U IPOTUBO-
BECHI, HET a0COJIIOTHOTO paszfeneHus». B Buaenun ganHoro KoHCTUTYHHOHHOTO
cyaa, cyapl 00s3aHbl pa3BUBaTh MOJIENb pa3/ielIeHHs BIacTeil, YToOObl OHA COOTBET-
CTBOBaJia 0CO00M cuCcTEME MPABJIEHHUS, YKa3aHHON B KOHCTUTYIMU, U OTpaxaja Obl
YyBCTBUTEIbHBIA 0aJaHC MEXAY HEOOXOAUMOCTBIO, C OTHOM CTOPOHBI, KOHTPOJIH-
pOBaTh BIIACTb, PA3/€JIsisd BETBU BIIACTH YEPE3 CUCTEMY CIAEPIKEK U IPOTUBOBECOB, A
C Ipyroi, He JoIycKalia, YTOObI BJACTh paccesiaach 0 TaKOTro YpoBHs, uto IIpaBu-
TEJIbCTBO HE OBLIO Obl B COCTOSIHUM MPUHSITH CBOUX BPEMEHHBIX MEp B MHTEpecax
oO1recTBa.

Ha stomM nmpumepe Mbl BUAUM HEOTHEMIIEMYIO POJIb KOHCTUTYLIHOHHBIX CyIOB B
ONpeNIeICHNH CBOMCTB U CHENU(PUYHOCTH AOKTPUHBI pa3esieHusl BlacTeil, ee KOH-
¢uryparuu B KoHcTUTYIMM OTEIBHO B3STOM CTpaHbl. B TO %e BpeMsi, opraHbl KOH-
CTUTYLIMOHHOT'O KOHTPOJISl HE JJOJIKHBI YIIyCKaTh U3 BUJy Ty CBOOO.Y, IOJIMTHYECKOE
YCMOTpEHHUE, Ha KOTOpPbIE UMEET IPaBO 3aKOHOJATENb, 0COOCHHO B CIOXHBIX CUTYya-
LASIX, B KOTOPBIX B3IVIAJ 3AKOHOIATEIISI HE COOTBETCTBYET B3IVIAlY KOHCTUTYILIUOHHO-
ro cyabu. Opranbl KOHCTUTYIIMOHHOTO KOHTPOJIS TOJKHBI TaKkKe OpaTh BO BHUMAaHHE
CUJIBHYIO IEMOKPATHYECKYIO JJETUTUMHOCTD PELICHUN MTApJIaMEHTA, KOTOPBIE CYIl HE
JIOJI’KEH 3aMEHSATh CBOMMH COOCTBEHHBIMHU CYKJICHUSIMU B CUTYAILUSX, KOTOPHIE MOX-
HO OXapaKTepHU30BaTh KaK IMOJIMTHUYECKYIO L€Jeco00pa3HOCTh. KOHCTUTYLHOHHAs
Mapika, KOTopasi pyKOBOJCTBYETCSI IPUHIIUIIOM pa3JieJIeHuUs BIacTel, OyJeT yBaxkarb
MapKy YCMOTPEHHUsS IPYyIHX BJIACTEH, YTO HA3bIBACTCS ITOJIUTUYECKUM BOIPOCOM,
HalpuMep, Teopusi nojutudeckoro Bonpoca B Coenunennbix llltatax Amepuku, u
NEMOKPATUYECKYIO JIETUTUMHOCTD pemeHui [lapmamenra. BzaMeH KOHCTUTYIIMOH-
HBIN Cybsi MOKET OXKHUJATh HEOCIIOPUMOE YBAXKEHHE CBOMX COOCTBEHHBIX PELICHHH,
LEJIBI0 KOTOPBIX SIBJISIETCSA BEPXOBEHCTBO KOHCTUTYIIMHU HAJZl OCTAJIBHBIM IIPABOTBOP-
YECTBOM, BKJIFOUasi HOPMBI UCITOJTHUTEIIbHOM BIIACTH.

Pasznenenue Bnacten He SBISIETCSA CaMOLEJBIO MIIHA IPOCTBIM apryMEHTOM Te-
OPETUKOB. DTO OCHOBHOM MNPHUHUHN JEMOKPATHUYECKOIO TOCYAapCTBa, KOTOPBIH
CIYKUT JIJIs1 00eCTieueHUs APYTUX [IEHHOCTEN, KaKk cBO0OAa, 3aKOHHOCTh JIeHCTBUI
roCyJapCTBEHHOM BJIACTH, U 1 OCOOEHHO Obl OTMETHUJI HE3aBUCUMOCTh OIpE/IENICH-
HBIX OPTaHOB BJIACTH, KOTOPBIE OCYLIECTBISAIOT JTY, ICJIETUPOBAHHYK MM BJIACTH
Ha OCHOBAHUM KOHCTUTYLIMOHHBIX HOPM U MpaBUII. 37€Ch 5 X094y 0OpaTUTh BHUMA-
HHE Ha BOIIPOC, KOTOPBIN Kossera u3 Poccurickoit @enepanuu 3aTpoHyJl, — HE3aBU-
CHMOCTBH OPTaHOB KOHCTUTYLMOHHOTO KOHTPOJIsI. Korna Mbl bITaemMcsi COEIUHUTD
JBa MOHATHSA: Pa3[eICHUE BIIACTEN N HE3aBUCUMOCTh OPraHOB KOHCTUTYLIMOHHOTO
KOHTPOJISI, MBIl IPUXOJUM K BBIBOJAAM, KOTOPBIE SIBISIOTCS JABYMsI CTOPOHAMH OJ-
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Hou Menanu. HezaBucumocts KOHCTUTYHIHOHHBIX CYZOB OJHA U3 LIEJIEU, U B TO XKE
BpeMsi, pe3ysbTar pasjaeneHus Biacteid. C 1pyroil cTopoHsl oOpaTHas CBA3b: HE3a-
BUCUMOCTh KOHCTUTYHHMOHHBIX CYHOB SABJISAETCS MPEANOCBUIKON I pa3aelICHUs
BiacTer. HezaBucumocts KOHCTUTYIIMOHHBIX CYy[0OB JE€JIA€T BO3MOXHBIM PEATBHO
1 3(pPEeKTUBHO MPOBOAUTH KOHTPOJIb KaK B MPAKTUKE BETBU BJIACTU CAMOOTPAHHU-
YUBAIOTCS M HE 3JI0YMOTPEOJISIIOT OTBEICHHONW MM BIIACTHIO. X004y OTMETHUTH, YTO
B MapTe Tekyuiero roga Ha 106 nieHapHoMm 3acenaHnu BeHenuaHCKOW KOMHUCCUH
ObLIa MPUHSATA JeKJIapalus B MOAAepKKY KOHCTUTYIIMOHHBIX CYy/I0B TPOTHUB HEMpa-
BOMEPHOI0 BMeLIaTeabCcTBa. Tak BeHenmanckas KOMUCCHUSI OTMETUIIA, YTO ABJSETCS
CBUJETEJIEM CUTYallMl B HEKOTOPBIX CTPaHaX, B KOTOPBIX OKa3bIBAETCS JABIICHUE
Ha OpraHbl KOHCTUTYHHOHHOTO KOHTPOJIS CO CTOPOHBI JPYTUX BETBEU BIACTH. DTO
JIeJIAeTCs MyTEM YPE3aHUs UM OTPAHUYEHUS IOJTHOMOYM M, KOMIIETEHIIUNA, KOHTPO-
75 HaJl GOPMUPOBAHUEM COCTaBa CyAa Yepe3 M3MEHEHUE 3aKOHOAATEIbCTBA, JTU00
BBIPAKEHUE )KECTKOM KPUTUKHU B afgpec KOHCTUTYLIMOHHBIX Cyl0B BCJIEACTBUE HE-
JIOBOJIbCTBA ONPEEICHHBIM CYACOHBIM pelieHreM. B onpeneneHHpix ciyyasx cy-
JbU OPTaHOB KOHCTUTYLIMOHHOTO KOHTPOJISI IPOCTO HE HA3HAYAKOTCS 110 UCTEYEHU N
CpOKa MOJHOMOYMH YOBIBAIOIIUX CYJ€H, UTO CO3/1a€T OMACHYIO CUTYyallHIo, B KOTO-
pOH oCTaroIuecs CylbU HE MOTYT C()OPMUPOBATH KBOPYM ISl 3aCEJaHUI WIIU IPH-
HATHUS pEIICHUN. JTO MPOUCXOAUT BO MHOTHX CTpaHax. Celyac cuTyalus TakoBa
U B Moell ctpane — Pecniyonuke MoijioBa, rie onuH u3 cyaeid KoHCTUTYLIMOHHOTO
cyla y»e MoJITOpa roja He Ha3HayaeTcs, YTOObI MOMOJHUTH CYA IO MOJIHOIO CO-
cTtaBa. B olHOM M3 CBOMX HEJIaBHUX BBIBOJIOB B oTHouIeHUH Ilonpmu, Benenuan-
CKasi KOMUCCHS IPU3HAJIA, YTO U3MEHEHHUS B 3aKOHE, PETYJIUPYIOIIEM NIPOUEAYPY B
KoHCTUTYIITHOHHOM cyzie, MOTYT CIIPOBOLIMPOBATH OJIOKUPOBKY JESITEIbHOCTHU CyAa
U YMEHBIIUTh €ro 3Q(PEeKTUBHOCTh B TAKOH MeEpe, UYTO ATO MOCTABUT IMOJ yIrpo-
3y JE€MOKpPATUIO U BEPXOBEHCTBO 3aKOHA. XOYy HAIIOMHUTh, UTO HOBBIM 3aKOHOM
[Tapnament Pecny6nuku [lonbmia u3mMeHus npaBuiia KBOpyma: 4ToObl 3aceaHue
KOHCTUTYIITMOHHOTO CyAa CYMTAJIOCh IO 3aKOHY JIETUTUMHBIM, JOJIKHO 3acCelaTh
TpUHAALATh U3 NATHAAIATU cyAeld KOHCTUTYUHOHHOTO cy/ia. DTO B HEKOTOPBIX CHU-
TyalusX MOXET CIEJaTh HEBO3MOXHBIM 3aCEJaHUE U NMIPUHITUE PEMICHUS TaHHBIM
KOHCTUTYLIMOHHBIM OpraHoM. B otHomenun ['py3un Benenumanckas KoMUCCUs Bbl-
pasuiia 03a00YE€HHOCTh B CBSI3U C MYOJIWYHBIMM MPU3BIBAMU CO CTOPOHBI MCIIOJ-
HUTEJIBbHON BIIACTU CHATh C JOJKHOCTH mpeacenarens KoOHCTUTYHHOHHOrO cyaa,
YTO CO3JA€T YIpo3y NOAOPBATH ABTOPUTET ITOTO CyAa. B 04HOM M3 CBOUX BBIBOJIOB
2012 roga B oTHomeHUM Pymbinuu BeHennaHcKkasi KOMUCCHS OTMETHIIA, YTO JaXKe
eclii TOA00HbIE JCKJIapallii MOTOM OT3BIBAIOTCS, YIIEpO TOCymapCTBEHHBIM WH-
CTUTYTaM, U TaKUM 00pa3oM BCEMY I'OCYAApCTBY, YK€ IPUUMHEH. YTPO3bl B aJpec
OPraHoB KOHCTUTYIIHOHHOTO KOHTPOJIS SIBJIAIOTCS IBHBIM HAPYIIEHUEM MIPUHIIUIIOB
J€MOKpPaTUUYECKOr0 rocy1apcTBa U NPUHIUINA PA3JCIICHUS BJIACTEH.

BaxHO OTMETHTBH, UTO OpraHbl TOCYAapCTBEHHOW BJIACTH, JIEHCTBYS B OQHUIIH-
aJBLHOM CTaTyCce, HE UMEIOT TOT YK€ YPOBEHBb CBOOOJIBI CJIOBA, YTO W YACTHBIC JINIIA,
KOTOpBIC HE 00JIaMar0T MyOIMYHOM BJIACTBIO U TIpeporatuBamMu. Bo BcskoM ciydae,
3TO HE 03HAYAET, YTO BJIACTHBIM OpraHaMm 3alpelleHo MyOJIMYHO BbIpaKaTh CBOU He-
COITIacHsl C PELIEHUEM OPraHOB KOHCTUTYLHOHHOTO KOoHTpoiss. Ho, ecim rocynap-
CTBEHHBIEC OPTraHbl U JEJAal0T 3TO, KPUTHUKYIOT, OHU JOJIKHBI SICHO MTOHSTh, YTO pellle-
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HUA Cyll0B OyAeT MCIIOJIHEHO, HECMOTPSl Ha UX Hecornacue. I Xxouy OTMETUTh, YTO
MBI 37€Ch YCJBIIIAIN KPUTHKY CO CTOPOHBI JAEMYTATOB, HO A CUUTAID €€ B PaMKax
MEKIYHAPOJIHBIX CTAHAAPTOB, TAK KaK MbI YCJBIIIAIN B KOHLIE, UYTO HE CTABUTCS IO
COMHEHHUE 00s13aTeNbHBIA XapakTep pemieHuil cynoB U KOHCTUTYIIMOHHOW TajaThl
Keipreizcrana, u oHU, BO BCAKOM Ci1y4ae, UCIIOJHSAEMBI.

Kak 51 y’ke oTMeTun B Hadajie CBOEro A0KJIaAa, KOHCTUTYLIHOHHAS FOCTULIHS He-
00XOJIMMBII 3JIEMEHT MOJJIEP)KaHUS B PabOUyeM COCTOSSHUU CUCTEMBI CAEPKEK U
IPOTUBOBECOB KOHCTUTYIMOHHOW JIeMoKpaTuu. Korma apyrue rocynapCTBEHHBIE
OpraHbl JIOMYCKAIOT MyOJUYHbIE HANaJKU HA OpPTaHbl KOHCTUTYIIMOHHOTO KOHTPO-
7151, HE3aBUCUMOCTb, OOBEKTUBHOCTh U HEUTPAIUTET TAHHOTO MHCTUTYTA HAXOIUT-
CA IOJ yrpo30oi. B okoHYaHue CBOEro N0Kiana, s Xouy HallOMHUTH O JIOSIJIBHOCTH
k KoHctutynum, Kk KOTOpoit 00s3aHBI BCE TOCYIapCTBEHHBIE OpraHbl. BeHernuan-
cKasg Komuccus B cBoeM BbiBoAe 2012 roma B oTHomeHuu PymbiHMM Takxke OT-
METHUJIa BaXKHOCTb JIOSJIBHOTO COTPYAHHUYECTBA MEXKAY IOCYAApCTBEHHBIMU Opra-
HaMH, MOJYEPKUBasi €ro 0co0yl0 poiab M (PYHKIIMOHAJIBbHYIO CBSI3b B peau3aluu
Koncturynuu. Otmeuy, uro B utone 2012 roga IlpaBurtensctBo u Ilapnament Py-
MBIHUY TPUHSIIA CEPUI0 PEIICHUN O CHATUU C JOJDKHOCTEH 000MX mpeceaaTenei
nayar [lapnamenTa, oMmOyacMeHa, OrpaHUYEHUH MOJTHOMOYUN KOHCTUTYIIMOHHOTO
Cyla, Bp€EMEHHOE OTCTpaHEeHHE OT JOJKHOCTH IIpe3uaenra pecnyOnuku, u apyrue
Mepbl Oblu nipuHATH [lapnamenTom u [lpaBurenscTBom. Benenuanckas komuc-
CHUsl BBICKA3aJIaCh, YTO HEOOXOAMMO pPa3BUBATh MOJUTHUYECKYI0 U KOHCTUTYIUOH-
HYIO KYJBTYpPbI, 1 YTO UMEJIO MECTO OTCyTCTBUE yBaxkeHUs K Koncturynuu. Takoe
OTCYTCTBUE yBaXeHUS K KOHCTHUTYIIMU TECHO CBSI3aHO C JIPyroi mpoOiemMol mo-
JUTAYECKOU U KOHCTUTYIMOHHOW KYJIBTYPbl, @ HUMEHHO C HAapyLIEHUEM MPUHIIUIIA
JIOSJIBHOTO COTPYAHUYECTBA MEKY F'OCYAapCTBEHHBIMU OpraHamu. /[aHHbIN NPpUH-
LA OYE€Hb BAKEH B CUTyalUsAX, Koraa nomkHocTH IIpesunenra u [Ipembep-Mmunu-
CTpa 3aHUMAIOT JIOJU C Pa3HbIMH MOJUTUYECKUMU B3DIssAaMu. [IpuHnun nosib-
HOCTHU O3HAYaeT MPUBSI3aHHOCTh K KOHCTUTYIIMOHHBIM LIEHHOCTAM, YBaXKEHUE HOPM
Konctutynuu u ee gyxa. OOpamascek k npaktuke Koncrurynumonnoro cyna [ep-
MaHHUH, 3TOT MPUHUUN O0SA3bIBAET FOCYIAPCTBEHHBIE OPraHbl K COTPYAHUYECTBY H
B3aMMHOMY YyBa)KeHH0. [laHHBII npuHUMI ObLI TAaKXe MPOBO3MNIAIIEH U MHOTUMHU
OpraHaMy KOHCTUTYLHMOHHOTO KOHTPOJISL IPYTUX CTPaH, KaK, K IPUMEPY, © B MOEH
cTtpane - Pecnmybnuke MonnoBa. B ogHoM u3 cBoux pemieHu KoHCTUTYIMOHHBIN
CyIl MO€# cTpaHbl cKazani, 4To 1t 3 (PEeKTUBHOTO (PYHKIIMOHUPOBAHUS MTPABOBO-
ro rocyjaapcTBa UMeeT 0co00e 3HauUeHHE pa3/iesieHue U B3aUMOJEHCTBUE BIACTEH,
KOTOPBIE JTOJIKHBI MPOSIBISATHCS B IyX€ HOPM KOHCTUTYLIMOHHOW JOSIIBHOCTH, BE/b
JIOSJIBHOE TOBEJIECHUE ABIAETCS NPOAOJDKEHUEM IPUHLMIIA PA3[CICHUs U PaBHO-
BECHS BJIACTEU B TOCYIAPCTBE.

B 3akiroueHue, yBaxaeMslil IpeJicenaTeb, X0Uy CKa3aTh, YTO MOCIEIHEE IECATH-
JIETHUE MBI ABJISIEMCSI CBUACTEISIMU U3MEHEHUM, MeTaMop(o3 B TOCyIapCTBAX, KOTO-
pble IEPEXOIAT INIABHO OT rOCYAapCTBa 3aKOHOAATENl B KOHCTUTYIMOHHBIE TOCYAap-
cTBa. lIMeeT MecTO MHTErpupoBaHUE TOCYJAPCTB B MEXIYyHAPOJHOE COOOUIECTBO.
Bce orueTnBee mposBisSeTcs TEHACHUMS B MOSBICHUM HOBBIX, TaK HA3BIBAEMBIX,
HOBBIX BJIACTEH, IOMUMO KJIACCUYECKUX TPEX BIACTEH, KAK MYHHUIIUITAIbHBIE ABTO-
HOMHBIE 00pa30BaHus, KAaK aBTOHOMHbIE€ areHTCTBA, MoABeAoMCcTBeHHbIE [apiamen-
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Ty, 1100 [IpaBUTENBCTBY, HO UMEIOLIUE CBOM CTPOrve (PyHKLUHMH U HE3aBUCUMOCTD
ot Toro e [lapnamenra, nu6o IlpaBurenbcTBa. B 3TOM BCe yclnoxHsIOMEMCs Na3-
1e KoHCTUTYLIMOHHBIE Cy/bl, KaK HE3aBUCUMBIH apOUTp, TOJIKHBI BBIIIOJIHATH CBOIO
MHUCCHIO ITOCIIE0BATEIBHO U PAa3BUBATh LEHHOCTH, BBITEKAKOIIME U3 KOHCTUTYIIMOH-
HBIX HOPM, TEM CaMbIM JOOMBAsICh JOBEPUsI TPaXkJAaH U IPYTUX OPraHOB BIACTH.
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Jxakynosa Y.H.
penyrat 7Koropky Kenema Ksipreizckoii Pecy0nuku

AKTYyaJibHbIe MP00JIeMbl KOHCTUTYHHOHHOTO CyI10NPOU3BOACTBA
B KbIproizckoii Pecnyoimnke

[{enpro HaCTOSIIETO NOKJIAAA SIBJISIETCS PACCMOTPEHUE M AHAJIN3 CYLIECTBYIOLIUX
npo0JieM MPHU OCYLIECTBICHUH KOHCTUTYILIMIOHHOTO KOHTPOJISI TOCPEICTBOM KOHCTHUTY-
LIMOHHOTO cynonpou3BoacTBa B KbIprei3ckoil PecniyOnuke dyepes peanu3anuio IpuH-
LIUIIOB TOCYAAPCTBEHHOIO YCTPONCTBA U OTIIPABIICHUS IIPABOCYIHS.

IIpuHuMn pa3aeneHus Baacrei

Paznenenue Bnactel - 3aKOHOJATEIBHOM, HCIIOJHUTEIBHONM W CylneOHON -
COCTAaBJISIET OHY U3 OCHOB COBPEMEHHOTO KOHCTUTYIIMOHHOTO CTPosi. KOHCTUTYIHOH-
HBIM MaJIaTa NOCPEACTBOM ONPENEIIEHUS COOTBETCTBUSA

Koncturyruu KP oTenbHBIX HOpMAaTUBHO-IIPABOBBIX aKTOB 0OECIIeUYMBACT IIPUH-
IIUIT pa3/ieJIeHUs] BIAcTel U 3alllUINAET MpaBa U CBOOOBI TpaXaaH.

CUCTEMA CIAEPXEK U ITPOTUBOBECOB - pa3jieneHue KOMIIETECHIIMH
MEXK1y OpraHaMH TOCYIapCTBEHHOM BJIACTH, KOTOPOE MO3BOJISIET UM B3aUMHO KOHTPO-
JIUPOBATH APYT APYyra.

Cucrema cliepKeK U MPOTUBOBECOB SBISETCS TPETBUM COCTaBHBIM 3JIEMEHTOM
MPUHIIMIIA pa3jiesieHus Biaactei. [1epBblil SBISETCS OCHOBHBIM U peau3yeTcsl yTeM
Pa3JIMUHBIX CIIOCOOOB (POPMUPOBAHUS BBICIIMX OPraHOB TOCYIAPCTBEHHOW BIIACTH.
Bropoii peanusyercs myTeM YCTAaHOBIICHUS B KOHCTUTYLMAX IOJHOMOYMU KaxKJIOU
BETBU TOCYJapCTBEHHOM BIAcTU. TpeTuil mpeactaBiisieT cOOON CUCTEMY CIAEPIKEK U
MIPOTUBOBECOB, a MO CYITHOCTU 3TO ()OPMBI U pe3yIbTaT B3aUMOJICHCTBUSI BETBEH Blla-
ctu. Bee Tpu a5ieMeHTa B COBOKYITHOCTH M PEATIM3YIOT ITPUHIIUIT Pa3/IeJICHUs BIacTen

Buecenue usmenenuii B Koncruryuuio KP

OcobenHo BakHa posib KOHCTUTYIIMOHHOW MajaThl MPU BHECEHUH U3MEHEHUU W
nononHennii B Konctutynuto KP, Tak kak umenHo B Konctutynun KP 3akpennena
CUCTEMA CHIEPKEK U MPOTUBOBECOB ME¥K/1y BETBSIMU I'OCY1apCTBEHHOM BJIACTH.

B mae 2015 roga Ha o01iecTBeHHOE 00CYKIeHNE OB BHIHECEHBI MMPOEKTHI 3aKO-
HOB «O BHecenuu usmenenuit B Koncrturyuuto KPy», myrem nposenenus pedepeny-
Ma. [Ipennaraempie M3MEHEHHSI BbI3BAJIM IIMPOKUN PE30HAHC B OOLIECTBE, YUUTHIBAS,
4To BCe npenpiayimue namenenus B Koncrurynuio KP Obuin HampaBieHbl HCKITIOUH-
TEJIbHO Ha y3ypHaluIO BIACTH, YTO MO3KE CTAJI0 IPUYMHOM IBYX PEBOJIFOLU.

[Tocne BoicTyrenns [ Ipe3unenTta KP, o Tom, uto Hapoa KP ceituac eme He rotoB npu-
HSATB 3T U3MEHEHWS1, THULIUATOPBI 0TO3BAJIM CBOY 3aKOHOIPOEKTHI. B CBOEM BBICTYIUIEHUN
[Ipe3uneHT nain noHsTh, 4YTO U3MEHEHUSI Oy/IyT B JIFOOOM CiTy4ae BHOCUTBCS, HE CMOTPSI Ha
CYLLECTBYIOLIMI MOpaTopuii BHeceHus n3meHeHni B Koncrurynmro KP o 2020 rona.
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[Ipennaraemeie nsmenenus B Konctutynuio KP kacanucs npouenypsl Ha3HaueHUS
IJIaB MECTHBIX T'OCYIapCTBEHHBIX aIMUHUCTPALIMI; BOIIPOCOB IEIYyTATCKOW HEIIPUKOC-
HOBEHHOCTH, a TaKXe UCKItoueHus u3 ¢ppakuuu nemyraros XKoropky Kenerma; nzopa-
Hua JKoropky Kenemem npencenarens u 3amecTuTenel npeacenarens BepXxoBHOTo
CyZa, a TAK)K€ U3MEHEHUs cTaryca u nonHomounii Konctutyunonnoi nanarsl Bepxos-
Horo cyna KP. Tlocnennee npemyioxkeHrne 0COOEHHO BBI3BIBAJIO 00ECIIOKOEHHOCTh, B
BUy Toro, uro Koncturyunonnyto nanary BC KP xorenu numuts craryca cyaedHOro
oprana. Kak BUJIHO MMOUYTH BCe U3MEHEHMs OBbLIM HAINPaBJICHbI HA HOPMBI, PEeTIaMeH-
TUPYIOLIME TOJHOMOUYHS TOCYIAPCTBEHHBIX OPraHoOB, U KakK CJEACTBUE 3aTparuBaliv
CHUCTEMY CIEPKEK U POTUBOBECOB.

Cornacio yvactu 2 cratbu 64 3akona KP «O permmamente KK KP», mpoekt
3aKOHA O BHECEHHHM HW3MEHEHHI B KOHCTUTYLMIO MOMJIEKUT HAIPABICHUIO B
Konctutynmonnyto mnanary BepxoBHoro cyma KP mns gaum 3akiiroueHwMs, OJHAKO
storo caenano He O0bu10. Co croponsl Konctutynumonnoit nanarsl BC KP ne 6b110
CIENaHO HU OJHOIO 3asBJICHHS IO ATOMY IIOBOAY, N1a)k€ HE CMOTPs, Ha TO, YTO
VM3MEHEHUS HaIpsAMYIO0 KacaJaucChb €€ IOoJHOMOYuM. Ha Mol B3misa mMolyaHue €cCTh
IOpOsIBIEHUN C1abOCTH, B TO BpeMsl KaK 3TOT OpraH JOJDKEH ObUT NEPBBIM
OTpearupoBaTh U 3asiBUTh O HEOOXOUMOCTH Jlauu 3aKiitoueHnss KoHCTUTYITMOHHOM Ma-
naroi K u3MeHenusimM Kk Koncturyuuu. KoncTuTyimonHas nanara 10xKHa ObITh TOTOBA
IIPUHUMATD PEIIEHUS IPOTUB FOCYIapCTBEHHBIX OPTraHOB, €CJIU T€ HAPYILAIOT ITOJI0XKE-
Hust Koncturynuu KP, He cMOTpst Ha TOJTUTHUYECKOE JJaBJICHHUE.

3nauumoie peuwrenusns Koncmumyyuonnoii nanameol, céA3anHble C peanusayuent
HPUHUUNA CUCIMEMDBL COEPIHCEK U NPOMUEOBECOE.

11 ampenst 2014 roga KoHCTUTYIIMOHHOM TanaToil ObUIO BRIHECEHO PEIICHHE, KO-
TOPBIM MPHU3HAHO, 4yTO NapaameHT KP He Jo/mkeH BMEMBaThCA B IEATEIBHOCTD IIpa-
BUTEJBCTBA 1O BOMPOCAM TEKYIIETO MCTIOTHEHHSI OIOKETa, MOCKOIBKY 3TO SIBISETCS
MPEPOraTuBOM UCIIOJHUTEIIBHON BETBU BJIACTH.

27 nexabps 2013 roma u 13 ssuBaps 2014 roga KoHCTUTYIIMOHHOM Mayiatoit ObLIN
BBIHECEHBI J[BA BKHBIX PEIICHUS C TOYKU 3PEHHSI 00CCIEUEHUs] pealn3alun CUCTe-
MBI CHEPKEK U IPOTUBOBECOB IOCYAAPCTBEHHBIX OpraHoB. Ilo mepBomy peleHuro,
KonctutynmonHas nanara B LessiX o0ecredeHtsi He3aBUCUMOCTH CyJIeOHON CUCTEMBI,
pU3Hajga, YTo NpoKypopaMu oOnactel, r.bumkek u r.Om He MOryT BO30YyX AaTbCs
Jiejia B OTHOIIEHUU CyAEH, Jiela Ha HUX MOTYT BO30Y»KIaTbCsl TOJIbKO [ eHepasbHbIM
npokypopom KP. [To Bropomy perieHuto, Obu10 Npu3HAHO HEKOHCTUTYIHOHHBIM IIPABO
IIPOKYpATypBI NMOPYYaATh WIH NEPENABATH, JJISI PACCIEIOBAHUS WHBIM CIIEICTBEHHBIM
opraHaM yroJIOBHBIE Jiea B OTHOIIEHHUH JOJKHOCTHBIX Jinl. OnHako no3xe Koncrtu-
TylMOHHas nanara BeiHecna [locranoBnenue «O pazbsicHennu Pemenns Koncrurynu-
oHHOU nanarel BepxoBHoro cyna Keipreickoii Pecriyonuku ot 13 siuBaps 2014 rona
Ne 01-P. TTo muennro MHOTHX dKcriepToB KOHCTUTYIIMOHHAS Tajara He BIIpaBe Oblia
JIaBaTh yKa3aHHOE Pa3bsICHEHUE, MOCKOJIbKY Jaua Pa3bsACHEHUS PEIICHUSI HE TPEmyc-
MoTtpeHa HU Konctutynuen, Hu KoHcTUTYnMOHHBIM 3aKOHOM «O KOHCTUTYIIMOHHOMN
nasiare BepxoBHoro cyna KP».
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Ipunuun odecrnevyennsi 10CTyNa K NPaBOCYINI0

[Tpunaiun obecneueHus JOCTyIA K MPaBOCYINIO0 HMEET UCKITIOUUTENbHOE 3HAYCHHE,
MIOCKOJIBKY BCE OCTaJIbHBIE MPUHIIUIBI IPABOCYAMS JIUIIAIOTCS CMBICIIA B TOM CIIyYae,
ecau He OyzeT 00eCIeueHo MpaBo TpaKaaH Ha JOCTYII K MPABOCYANIO U peali30BaHa
BO3MOXKHOCTb OOPaTUTHCS B Cy/l B CIIy4ae BO3HUKHOBEHHS JTFOOOTO MPABOBOTO CIIOpA.
ConepxaHue 3TOTO MPUHIUIIA 3aKIII0YAETCS B TOM, YTO TOCYIaPCTBO TaAKUM 00pa3oM
OpraHu3yeT pealin3alliio CyAeOHOM BIacTH, YTOOKI JIFO0O0H TpakJaHUH UMET BO3ZMOXK-
HOCTBH OOpaTUTHCS B CyIeOHBIE OPTaHbI 32 3AIUTON CBOMX HAPYIIIEHHBIX MPaB.

Bcero 3a nepuona ¢ 2013 no 2016 rox, Koncrurynmonnoi nanaroii BC KP 6110
npuHATo 63 pemenus. Hanbonbiiee konuecTBO pereHuit Obuio npuHsaTo B 2014 roxy.

Lesrame s LT ESICTEE O MEFod B rpEEsTEE B reoeawEogorey m S0l - I0ES rr

L Y M

CornacHo mHpopManuu, ykazanHoi B ['omoBom noknane KoHcTUTyImmoHHOW ma-
narel BC KP 3a 2013-2014 rr.' u ['omoBom noknane Koncrurynuonnoii nanarst BC
KP 3a 2015 rox?, B 2013 roay u3 140 paccMOTpeHHBIX OOpallieHUI TOIYYHIN OTKa3 B
MIPUHATUU K IPOU3BOACTBY 68 oOpatuenuii wiu 48,57%, B 2014 roxy u3 108 - 68 unu
62,96%, B 2015 rony u3 71 - 53 unu 72 %.

! http://constpalata.kg/wp-content/uploads/2015/06/godovoij-doklad.pdf
2 http://constpalata.ke/wp-content/uploads/2016/03/GODOVOJ-DOKLAD.pdf
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LTarsTirsrCHAe - NS il A NEIHHE T A
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VYKa3aHHas CTaTHUCTHKA HAVIIHO CBUAETEIBCTBYET 00 OTPULATEIbHON TEHICHIINH
YBEJIMYEHUS! KOJIMYECTBA OTKA30B B MPUHATUH K POU3BOJCTBY oOpaiueHuii B Konctu-
TynmoHHyto nanary BC KP. Ykazannas TeHaeHUINs MPOIOIKAET COXpaHAThCA U B 2016
ro/ly, COIIaCHO JaHHBIM OMyOJMKOBaHHBIM Ha odunuasbHOM caiite KoHcTuTynnon-
noii manatel BC KP?, 3a miects MecsieB 2016 roga ObLI0 MPUHATO BCETO TPH PELICHHUS.

Otka3 B nmpuHATUU OoOpalieHuil K npou3BoAcTBy KoHCTUTylMOHHAs manara o0o-
CHOBBIBAET HECOOTBETCTBUEM OOpalIeHUN TPEOOBAHMSIM, YCTAHOBIECHHBIM CTaThsIMU
24 un 25 xonctutyunonHoro 3akoHa KP «O KonctutyuronsHoi nainare BepxoBHoro
cyna KP». B ronoBom noknaae Kouctutyuuonnoit nanarst BC KP ykazaHo, 4to B ipo-
aHATM3UPOBAHHBIX O0palIeHus X, mocTynuBimx B 2015 roxny 4, yaie Bcero, He coOIIr0-
JAJIACh Cleytolne TpeOOBaHUs:

- HaJu4Me HEeOIpPEAeIEHHOCTH B BOIIPOCE O TOM, COOTBETCTBYET JIM OCIapHBae-
Mas HopMma Koncturynuu KP;

- YKa3aHHe 00CTOSITENILCTB, HA KOTOPHIX CTOPOHA OCHOBBIBAET CBOE TPeOOBAHUE
U JI0Ka3aTeNIbCTB, MOATBEPKIAIOIINX, U3I0KEHHbIE CTOPOHOU (PaKThI;

- H3JIOKEHHE NO3MLMU OOpAILAoIIEerocsi Mo IMOCTABIEHHOMY MM BOIPOCY U
€ro MpaBoBOE€ OOOCHOBAaHUE CO CCHUIKOM Ha COOTBETCTBYIOLIME HOpMbI KoHCTHTY-
muu KP.

AHanu3 MOJHOMOYMM OTKa3a B NPHUHATUU OOpalleHus K MPOU3BOACTBY IOKa-
3bIBA€T, YTO MYHKT 1 wactu 1 crtateu 28 koHcTUTyUMOHHOrO 3akoHa «O KoHcTH-
TyniioHHOM mnanare BepxoBHoro cyna KP», maer BO3MOXHOCTB KOJJIETHM CyAEH
BXOJUTH B CyTh BOIIpOCA IO CymiecTBy. Tak commacHo m.l1 4.3 ¢T.28 3TOro 3akoHa:
«Konnezus omkasvieaem 6 npumamuu oopaujeHusi K npoussoocmey: 1) ecau 06-
pawjenue no gopme u COOEPIHCAHUIO He COOMEemcmeyem mpedo8aHusM HACMO-
Aue2o0 KOHCMUmMyyuonHo2o 3akonay». VI3 HOPMAaTMBHOIO COAEpKaHMS ITOW HOP-

3 http://constpalata.kg/ru/category/akty/resheniya/
4 http://constpalata.kg/wp-content/uploads/2016/03/GODOVOJ-DOKLAD.pdf
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MBI CJEAYyEeT, YTO KOHCTUTYIIMOHHAsl MajiaTa MpU PACCMOTPEHHHM BOIpoca O MpH-
HATUU OOpamieHuss K TPOW3BOJCTBY BIIPABE OTKAa3aTh HE TOJBKO HA OCHOBAHHH
HECOOTBETCTBUSL  OOpamieHusi o0muM TpeOOBaHUSM K OOpallleHHIo, MPEayCMOT-
PEHHBIM CT.25, HO W MO JPYTUM OCHOBAHUSIM, MPEIYCMOTPEHHBIM JIOOON cCTa-
Th€ KOHCTUTYLUMOHHOIO 3aKoHa. B mocienqHemM cioydae W BO3HUKAIOT MPO-
OneMbl, Tak KakK BbIIIEyKa3aHHas HOpMa JIa€T YPE3MEPHO ILIMPOKHE BO3MOXK-
HOCTU KOHCTUTYIMOHHON Tajare OTKa3aTh B MNPUHATHU OOpalleHus K Mpous-
BONCTBY. TakuMm oOpa3om, eciu B KOHCTUTYIMOHHYIO MajiaTy MOCTymaeT oOpa-
HICHUE, TPUHATHE PELUICHUS IO KOTOPOMY HE BBIFTOJHO C TOYKH MOJUTHYECKOM
nenecooopasHocTy, To KoHCTHTyUMOHHas manara, HUCIOJIb3YsS CBOM IIMPOKHE
MOJTHOMOYMST HAXOIWUT (OPMAIIbHBIA TIOBOJ, W OTKAa3blBa€T B TMPHUHATHU K
npou3BoACcTBY. CTanus MPUHATHS K MPOU3BOICTBY, 0Opa3HO rOBOPS MpPEBpAIACTCA
B IIPEABAPUTEILHOE PACCMOTPEHHE OCIAPUBAEMON HOPMBI, 10 CYIIECTBY, KOJUIET U CY-
7ieil BBIHOCA OIpe/ieieHne 00 0TKa3e JAeT MO CYyTH MPABOBYIO OLEHKY OCHapHUBaeMOil
HOpME, U3JIOKEHUIO TO3UIIMKN O0pAaIlaloIIecsi CTOPOHBI, 0OCTOATENHLCTBAM U MIPaBO-
BOMY OOOCHOBAHHIO Ha KOTOpbI€ OHa cchitaeTcs. OJIHaKo, HA MOW B3MJISA[, HA CTaJUU
NPUHATHS 0OpallleHHs] K TPOU3BOICTBY, CYJIbU HE JOJKHBI IIPEAPEIaTh BONPOCHI, KO-
TOpBIE BIIOCIEACTBUH OyIyT MPEAMETOM CyAeOHOTO pa3OupaTesbcTBa, B MHOM Cllydae
CTaJIvs MPUHSITHUS K POU3BOJICTBY TEPSET CBOM CMBICIL.

be3ycmoBHO Henb3s MPUHUMATE BCe 0OpaIeHus: K MPOU3BOJICTBY, TAK KaK MHOTHE
oOparieHus 1elCTBUTENIbHO HE MOACYAHb KOHCTUTYLIMOHHOM Manate, K mpuMepy, Te
oOpaillieHus1, IJie TpakKJaHe mpocsT OTMEHUTh pemeHue Bepxosnoro cyna KP u Tomy
nogo6Hoe. OIHAKO B LIETIOM 3TO HE TOJKHO MPEBPAIaThCs B MEXaHU3M, KOTOPBIH CITO-
co0eH OrpaHUYUTh JIMOO COBCEM JIUIIUTh TPAXKIAH JH0CTyNa K MIPABOCYIHIO.

3aKOHOATENBCTBO MO3BOJSIET IPakJAaHaM 00KajoBaTh onpeeseHue 00 OTKa3e B
NPUHATUM OOpalIeHUs K MPOU3BOJICTBY, OJJHAKO U 3/I€Ch CUTyallUs CBUJETEIbCTBYET
0 KpailHe HU3KOM TPOIIEHTE YIOBIETBOpPEHUsI Takux >kano0. B 2013 rogy Obuio mo-
naHo S kano0, U3 HUX HU OJIHA ’kajioba He ObLIa ynomieTrBopeHa, B 2014 roay mo-
naHo 11 >xano0, W3 HUX yAOBIETBOpPEeHO 2 kanobsl, B 2015 roxy momano 11 xano0,
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13 HUX HU OJIHA *ajio0a He Obula yioBiIeTBOpeHa. Takum 00pazom, u3 27 xkanod yaoB-
JIETBOPEHBI OBUTM TOJIBKO 2 KalloObI, 4YTO cocTaBisgeT 7,4% oT 00Iero KoJmdecTBa
&Kanoo.

IToBops 00 oOTka3ze B MNPUHATHUM K MPOM3BOJACTBY, CIEAYET TaKke 0co00
OTMETUTh, YTO HEKOTOphIE IOPUCTBHI M aJBOKaTbl MHPOPMHUPYIOT, O TOM, YTO OHHU
nojiaj oOpallleHHe Ha OCHOBE YK€ CYIIECTBYIOIIMX PEIICHUM IO aHaJOTUYHBIM
HOpPMaM, B COOTBETCTBMM KOTOPBIMU O0O0KajdyeMble HOPMbI ObUIM MPHU3HAHBI
npotuBopevaiuMu  KoHCTUTYyIMuM B JApyruxX TrocyaapcTBax. Bo3HHMKaeT BIIOIHE
PE30HHBIN BOMPOC HACKOIBKO CYAbU ObUIM OOBEKTHBHBI MPU BHIHECEHUH OTKa3a B
OPUHATUU K MPOU3BOACTBY MO TaKUM OOpAIEHUSM M BENETCS JIM CPaBHUTEIbHBIN
aHaIM3 C MEXIYHAPOIHON MPAKTUKOWM KOHCTUTYIIMOHHBIX CYIOB 3apyOeKHBIX
ctpad. K npumepy, 3akononarenbctBo Kbipreizckoit PecriyOnuky u 3aKOHOIATENBCTBO
Poccuiickoin denepanyu, BO MHOTOM O4E€HB CXOXKH, U HA MOM B3IVIsA, eciu KoHctury-
UOHHBIN cyn PO mpusHan HOpMYy HEKOHCTHUTYLMOHHOM, TO KaK MUHUMYM, ObLITO OBl
1e1eco00pa3Ho X0Ts Obl MPUHATH TaKKE 00paIlleHUs K TIPOU3BOJICTBY.

Crnenyer Takke OTMETHUTb, YTO B BUJY TOro, uro KoHCTUTyLMOHHas mnanara He
nyONMuKyeT ornpenesieHrs 00 OTKa3e B MPUHSITHH K MPOW3BOACTBY HAa CBOeM O(HITH-
aJbHOM CaiTe, MPOBEJACHUE IETAIIBHOTO aHAIN3a MPUYKH OTKAa30B HE MPEACTABISETCS
BO3MOXKHBIM. [IyOnukaius onpeneneHuil 00 0Tkas3e B IPUHATHU K POU3BOICTBY U IO-
CTaHOBJICHUI O PACCMOTPEHUH ka0l rpaxaaH, OyIeT UMETh MHOTO MOJIOKUTEIbHBIX
3¢ (deKToB — B MEPBYIO ouepeb OOIIECTBEHHOCTh OYJET 3HATh KaKHe BOIPOCHI YKe
paccMaTpUBAIKCh, FOPUCTHI CMOTYT IMTPOAHAIU3UPOBATH U BBISIBUTH TUIIMYHbIE OIIMOKU
IIPU OArOTOBKE OOpaIeHHil, KOTOPbIE CTAIu MPUYUHON OTKa3a U LUEIbIA Pl APYTHX
IIOJIOKUTEIbHBIX ITPEAIIOCHUIOK.

CnoXUBIIYIOCS CUTYALIUIO MOXKHO OOBSICHATH, KOHEUHO, PAa3TUYHBIMU IPUUUHAMH,
KaK 4pe3MEpHBIM (POPMAIIM3MOM MPU NPUHATAN OOpaIlleHuH, TaK ¥ HEJOCTATOYHBIM
pacmpocTpaHeHreM UHPOpMAIUU KaK O caMOM CyJeOHOM opraHe, TaK ¥ O IPaBUIax u
npouenaypax oopaienus. Tak, coriacHO pe3ysibTaTaM HUCCIIEI0BaHMs, TPOBEICHHOTO U
IPECTaBICHHOTO Ha OpUIMaIbHOM caiiTte KoncTuTynmonHoii manatsl B gexkadpe 2015
roga, u3 100% omnpoieHHbIX pecnoHeHTOB 72,4% Huuero He cibimanu o Koncru-
TyluoHHOM mnanare. 3 7 obnacrteit, xxutenu 5 06gacTei OlieHUBaIOT MPO3PAYHOCTh U
OTKPBITOCTh KOHCTUTYLIMOHHOM MasiaTel HUXKE cpeaHero — 2,5 0asuia 1o msatv 0aabHOM
mkasie. [TouTu mosoBrMHA ONPOIIEHHBIX PECTIOHACHTOB HE CMOIVIa OTBETUTH JIMOO 3a-
TPYAHUIIACh OTBETUTH Ha BOMPOC siBJsieTcs T KOHCTUTYIMOHHAs najara — He3aBUCH-
MBIM OPTI'aHOM.

Ha moit B3msia, KoHCTUTYLIMOHHOM MTaiate ciieayeT NpoAOJIKATh U PACIIUPTh pa-
00Ty 10 MH(POPMUPOBAHHOCTH HaceyieHus, Hadaryto B 2014 u 2015 rogax, a Taxxe
OBITh HECKOJIBKO TMOKOW IpH padboTe ¢ 00palieHUsIMU, MOCKOIBbKY TaKO€ KOJIMYECTBO
OTKa30B CHU3HT JKEJIaHUE y TpakaaH oOpamarhcs B KOHCTUTYIIMOHHYO Manarty, a mo-
CJIEAYIOIIEM U MOXKET IOBJIEYb yTPATY AOBEPUS K UHCTUTYTY.

IIpuHIUN IJIACHOCTH CY10NIPOM3BOACTBA

[IpuHIun racHoCTH cy1IeOHOro pa3dupareabCcTBa NpeCTaBIseT co00i Takoe mnpa-
BUJIO, COITIACHO KOTOPOMY pa3OMpaTesIbCTBO B CY/AAX ABISAETCS OTKPBITHIM, OOECIIEUH-
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BAIOIIMM MPUCYTCTBUE HA CIIYIIAHUAX Jieja JIFoObIX Jull. Kpome Toro, nacHoCTh Crio-
CcOOCTBYET CHIDKEHUIO CYObEKTHBU3MA CYJCH U MO3BOJISET BCEM KEIAIOIUM YOS U Th-
csl B COOJIIONIEHUM YCTAHOBJIEHHBIX MPOIECCYyalbHbIM 3aKOHOM IPABOBBIX IMPOLEIYP
pazOuparensCcTBa Jiena.

3akoHOnaTenbCTBOM 0 KOHCTUTYIIMOHHOM MmaniaTe, OTKPBITHIE Cy/IeOHbIC 3aceIaHus
IPEAYCMOTPEHBI TOJBKO MPHU PACCMOTPEHHMH JIeJIa M0 CYINECTBY’. YYacTHe rpakiaaH
IIPU PACCMOTPEHUU KaJIOObI HA 0OTKA3 B TPUHSATUU K POU3BOJICTBY 3aKOHOAATEILCTBOM
npsiMO HE MpeaycMoTpeHo. BBuay ykazannoit ocooennoctu Koncrurymonnas nana-
Ta BBEJIa CBOIO MIPAKTHUKY - HEITACHOE MPaBUJIO, KOT/Ia 0OPATUBILIUNXCA C XOJaTalCTBOM
rpakJaH He MPUINIAIIAIOT Ha 3aCEaHue 10 PACCMOTPEHUIO UX Kalo0 Ha ONpeeeHUE
KOJUIETHH CyJiel 00 OTKa3e B MPUHSATUHU €To XojaTaicTBa. Ha moii B3mis, obecnieuenne
y4acThsl TpakJiaH Ha 3aCeaHusIX 10 PACCMOTPEHUIO UX Kallo0 MOIJIO Obl MOBBICUTH
ypOBEHb JOBepus HaceneHus: K KoHCTUTYIIMoOHHOM najare, 1 00ecredmnsio Obl BCECTO-
pOHHEE, IeTaTbHOE M OOBEKTUBHOE UCCIIEIOBAHNE MAaTEPHUAIIOB Jea.

IIpuHIMI He3aBUCUMOCTH M 0eCIIPUCTPACTHOCTH CyIei

KoHCcTUTYIMOHHAs MajiaTa ABJIAETCS OPraHOM, KOTOPBI yCTaHABIMBAET U pELIacT
UCKJIFOUUTENIBHO BOIPOCHl IpaBa. OCyIecTBisAss KOHCTUTYLMOHHBIA KOHTPOJIb
KonctutyunonHnasi, mnajgara HEpPEOKO paccMaTpUBaeT Jejla  MOJUTUYECKOTO
xapakrepa. IIpm paccMOTpeHMHM TakOBBIX, B PpELICHUSAX IPOCIEKUBACTCA
3aBUCUMOCTh KOHCTUTYLIMOHHONM maynarel OT Apyrux BerBel Biacth. K mpumepy,
[0 BCEM M3BECTHOMY JI€Jy O MPOBEPKE KOHCTUTYLIMOHHOCTU OTIENbHBIX JlekpeToB
Bpemenunoro npasutensctBa oT 11 uronst 2014 roga. B KoHcTUTylMOHHYIO manary
0o0paTUINCh HECKOJIBKO HOPUIUYECKUX JIUI], KOTOpPbIE OCHapUBaJId KOHCTUTYLIMOH-
HoCcTh cemu [lekperoB Bpemennoro IlpaBurensctBa Kbipreizckoit PecnyOnuku o Ha-
LMOHAIN3ALUN OTAEIbHBIX 00BEKTOB COOCTBEHHOCTH 3TUX IOPUINYECKHX Jinll. B pe-
3yaprare KOHCTUTYIMOHHAS najara pacCMOTpEsa M BBIHECIIA PEILIEHUE, YTO HE TOJIBKO
ocniapuBaembie 7 (cemb) JlekpeToB 0 HalMOHanu3aluu, Ho U apyrue Jlekpersl Bpe-
menHoro [IpaBuTenbcTBa HE MOTYT OBITH MPEIMETOM CyAeOHOTO pa3OUpaTebCTBA B
pamMKax KOHCTUTYLIMOHHOTO WJIM JIF0OOTO APYroro Buja CyJONpOU3BOJICTBA.

31ech HAIMIIO MIPSIMOE, HEKOHCTPYKTUBHOE U UPE3BbIYAtHO ornacHoe uist Oyayie-
r0O HaIIeW CTpaHbl OTCTYIUICHHE OT (PyHIaMEHTAIbHBIX MPUHIIUIIOB 3aKOHHOCTH. [Ipu
PAaCCMOTPEHHUH U BBIHECEHUU PEUIEHUS MO 3ToMY Jeiy KOHCTUTYIMOHHAs I1aTta Bbl-
[UJIa 3a paMKH 3asiBICHHBIX TPeOOBaHUH U MpU3HAJA Bce JleKkpeThl He MoIeKaIluMU
paccMOTpeHUI0 HU B KOHCTUTYIIMOHHOM ajare, HU B JI0OOM JIPYTOM CYJE.

CBoum pemenneM KoHCTUTYLMOHHAsl majara HE BIpaBe 4YTO-TUOO 3ampeniarb
WIM IMKTOBATh Cy/laM OOIIeH IOPUCAUKIIMU, TOMUMO 3alpeTa MPUMEHEHUs 3aKOHOB U
MHBIX HOPMAaTUBHBIX MTPABOBBIX aKTOB MJIM X MOJIOKEHUM, TPU3HAHHBIX HEKOHCTUTY-
IUOHHBIMU. B 3TuX ciyvasx pemenuss KOHCTUTYIIMOHHOM manarsl 00si3aTeNbHbI IS
BCEX JIPYI'MX OPraHOB U JOKHOCTHBIX JIMII, B TOM YHUCIIE CYy[AOB OOIIEH FOPUCAUKIIIH.
CBOMMH YTBEPXKACHUSMHU O TOM, YTO «...Jl€KpeTbl He MOTrYT OBbITh MPEIMETOM pac-

> Crarbs 13 Koncrtutynmonnoro 3akoH KP «O KorcrurynuwonHoit manare BepxoBHOTo
cyna Keipresckoit Pecryonukmn» ot 13 utons 2011 roga N 37,
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CMOTpEHUS CyZI0B OOUIel ropUcIuKIuny, «/ekpersl Bpemennoro IIpaButenscTBa He
MOTYT OBITh NMPEAMETOM CYIeOHOTO pa3OupareiabCcTBa B paMKaX KOHCTUTYIIMOHHOTO
WIH JIF000TO JApyroro BuAa CylONpOU3BOACTBa», KOHCTUTYLIMOHHAS Nanara HaBs3aia
cyzaM o011el FOpUCANKIUYN CBOIO MO3ULUIO.

HNcnonnenue pemenunii Koncruryunonnoii majgarsl Bepxouoro Cyna
Ksipreizckoi Pecny0anku

Panyer renaenuns pocra ucnonHenus pemennii Konctutynuonsnoi nanarsl. Ecinu
B 2013-2014 rogax u3 41 perrenus 0110 UCOMHEHO Beero 3%, To B 2015 roay cormacHo
onyOnrKoBaHHBIM KOHCTUTYLIMOHHOM TTAaJIaTOM CBEJICHUSIM B YACTH UCIIOJIHEHUS €€ pe-
UIEHUH, TPOLIEHT UCTIONIHEHUs penieHnid KoHcTuTyunonHo# nanatel coctaBisieT 52%.

Takke BaXHO OTMETUTbh, YTO TapiiameHToM 6 arpens 2016 roga ObUIO BhIHECE-
HO [locTanoBnenue B cpok 70 1 centa0Ops 2016 rona pa3paborark COOTBETCTBYIOIIME
HOPMAaTHBHBIE MTPABOBBIC AKTHI MO UCIIOIHEHUIO pelieHnii KOHCTUTYIMOHHOM MaiaThl
BepxoBHoro cyna Keipreisckoit PecniyOnuku, orHeceHHbIx [IpaBuTtenscTBy Kbiprsiz-
ckoii PecyOnuku u BHecTn Ha paccmorpenue JKoropky Kenema Kbipreizckoit Pe-
cnyOnmuku. Ha mMoit B3msi, mpu cymecTBoBaHUU cooTBeTcTBytomero HITA mporent
UCIIONHEHUA pemieHnii KOHCTUTYIMOHHOM TaaTkl, OTHECEHHBIX [IpaBUTENbCTBY A0I-
JKEH CYILIECTBEHHO MTOBBICUTCA.

BriBOABI U peKOMeHAANNH

C MomenTa cyniectBoBaHusl KoHcTuTynmonHas naiara npussuia 6onee 60 pernie-
HUM, MHOTHE U3 KOTOPBIX MO3BOJUJIN YCTPAHUTh CyHIECTBYIOIINE KOJUIM3UHU U IPOTH-
BOpPEUUSI, OJJHAKO BCE €IIE CYIIECTBYIOT CEPhE3HbIE MPOOJIEMBI B 00ECIIeYeHIH COOITIO-
JICHUsI TIPUHIIMIIOB BEPXOBEHCTBA IMMpPaBa M HE3aBUCUMOCTU TAaKOTO OpraHa CyneOHOU
Biactu kak Koncrurynmonnas nanara BepxosHoro cyna KP.

Henocrarouno nuMeTh cyieOHBIN OpraH KOHCTUTYITMOHHOTO KOHTPOJISi, 0COOEHHO
B TOM CJIy4dae, €CJIM y HEro HeT PelIMMOCTH MOJIHOLIEHHO BBIMIOIHATh CBOM (DYHKITUH.
Cynpu TOKHBI OBITH TOTOBBI MPUHUMATH PEIICHUS MPOTUB TOCYAApCTBEHHBIX Opra-
HOB, eciu Te HapywmaroTr nojoxenuss Koncrurynum KP. Kpome Toro, Hapoa noiken
BUJIETh, UTO CY/Ibl PaOOTAIOT OECIPUCTPACTHO U B COOTBETCTBUH C MPUHITUIIOM BEPXO-
BEHCTBA IIpaBa BHE 3aBUCUMOCTH OT JIFOOOro BMelarenbcTBa. BMecre ¢ TeM cienyer
OTMETHUTb, YTO HA CETOAHSILIHUMN JE€Hb €CTh U MOJIOKUTEIIbHBIE TEHACHIIMU B Pa3BUTUU
KOHCTUTYIIMOHHOTO cynomnpou3Boactsa B KP.

Ha ocHOBaHMY BBISIBIICHHBIX TIPOOJIEM B TENSX YCUIeHUsS YHPEKTUBHOCTH JICATEITh-
Hoctu Koncruryuunonnoit nanarel BC KP npennararo cienyronye peKoMeHJaluu:

1. HckmrounThs 4pe3MepHbId (popMamusM MpH NPUHATHU OOpalleHuid TpaxaaH
K TMpou3BoJcTBY. Kosuterust cynmeil npu pemieHHHd BOIpoca O MPUHIATHU WIH 00
OTKa3e¢ B MPHUHITHUU K IPOU3BOACTBY, JOJKHA IPOBOJAUTH IMPOBEPKY OOpaIieHuUs
UCKJIIOUUTENIbHO Ha COOTBETCTBUE (POpMaNIbHBIM TpeOOBaHUSAM K OOpalIeHUI0

¢ http://constpalata.kg/wp-content/uploads/2015/06/godovoj-doklad.pdf
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YCTAHOBJIEHHBIM 3aKOHOJATEIbLCTBOM. Helb3s BBIXOAUTH 3a PaMKH 3aKOHOJATEJIBHO
MPElyCMOTPEHHBIX ITOJTHOMOYHM U IO CYTH 1aBAaTh IPABOBYIO OLIEHKY OCIapUBAECMbIM
HOPMAaM Ha CTAJUU NPUHATUSA K IIPOU3BOACTBY.

2. B umensx coxpaHeHHs] HE3aBUCUMOCTH U O€CIPUCTPACTHOCTH MIPU pacCMOTpe-
HUHW BCEX JIeJ, B TOM YHCJIE MMEIOINX IMHPOKUI OOIECTBEHHO-TIOJUTHYSCKUN Pe30-
HAHC, PYKOBOJICTBOBATHCS TOJILKO 3aKOHOM, a HE TTOJIMTHYECKOM 11€71€C000pa3HOCThIO,
HEB3Wpas Ha JIaBJICHUE/BIUSHUE BBICIITUX JOKHOCTSX JIUI, TPUHUMAIOIINX PEIICHUS
B I'OCYIapCTBE;

3. Yeunute padoty 1o nHGOPMUPOBAHUIO TpakaaH 0 padbote KoHcTutynoH-
HoM nanatel BC KP 1 BO3BMOXXHOCTSIX 3a1IUThI CBOMX ITPAB B PAMKAaX KOHCTUTYIHOHHO-
rO CyAONPOU3BOACTBA. [ [pONOIKNTE MPAKTUKY POBEACHNUS JIETHUX KO KOHCTUTYLIU-
OHAJIM3Ma, a TaK)Ke JIPYTUX 00ydaroux MEPOIPUATUHN ISl MPAKTUKYIOIINX FOPUCTOB/
aJIBOKaTOB, Cy/IeH, rocyapcTBEHHBIX ciayxanux, CMU u rpaxxnanckoro oOuiecTsa;

4. Tlpu npuHATHYN pEIICHUS HEOOXOUMO TTPOBOANTH ACTATBHBIA 0030p MEXTY-
HAPOJHOW MPAKTUKU PACCMOTPEHMS aHAJIOTHUYHBIX JIEJ] B JIPYrux crpaHax. llepenu-
MaTh MOJIOKUTEIbHBIN MEKTYHAPOAHBIN OIBIT.

5. B nemsx obecneueHus Npo3pavyHOCTH U TIIACHOCTHU JIeATelIbHOCTH KoHCTUTY-
rmonHol nanarel BC KP, myGnukoBaTth Ha CBOeM caiiTe Bce OmpeIesieHus: 00 OTKase
B MPUHSATUM K MPOU3BOJCTBY, & TAKXKE MOCTAaHOBICHUSI KOHCTUTYIIMOHHOW manaTkl O
pe3yNbTarax pacCMOTPEHUS Kano0 Ha ornpeAesieHus: 00 0TKa3e B MPUHATUU K MPOU3-
BOJICTBY.
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3. KypmaHos, a1.1.H., npodgeccop

CraHoBJIeHHE U Pa3BUTHE CY1eOHOI0 KOHCTUTYIIHOHHOIO KOHTPOJISI B
Ksipreizckoii Pecny0iinke

3auaTounbie (OPMBI KOHCTUTYIIMOHHOTO KOHTPOJISI KaK CaMOCTOSTEIBHOTO BHAA
roCyJIapCTBEHHON JESATEILHOCTH MOXKHO OOHAPYKUTH YK€ B Psijie TOCYIaPCTB AMOXH
cpenHeBekoBbs. [lociie mepBoii MUPOBOI BOWHBI Ues CyneOHOr0 KOHCTUTYIIMOHHO-
TO KOHTPOJISI aKTUBHO PAa3BUBAETCS U BOIUIOMIAETCS B )KM3Hb HAa €BPOMNEHCKOM KOHTH-
HEHTE B BUJIC CICIIMATU3UPOBAHHBIX KOHCTUTYIIMOHHBIX CY/JOB C UCKJIIOUUTEIbHBIMU
MOJITHOMOYMSIMU T10 TTPOBEPKE KOHCTUTYITMOHHOCTH 3aKOHOJATEIbHBIX aKTOB.

Buanyto posnb B GOpMUPOBAHUU MUHCTUTYTA CYACOHOTO KOHCTUTYIITMOHHOTO KOH-
TpoJisi ceirpasl npodeccop npaa BeHnckoro ynusepcuteta ['anc Kenszen. B cents-
ope 1919 1. Obu1 co3nan Beicmmii KoHcTuTyimoHHbIi ¢y ABCTpUH, @ HHCTUTYT KOH-
CTUTYLIMOHHOTO CYIOTpOn3BOoCcTBa ObLT 3akperuieH B Koncturyuu 1920 1. Crnenys
aBCTPHUICKON MOJENH, Mepe]] BTOPOH MUPOBOM BOMHON Cy/1€OHBIN KOHCTUTYIMOHHBIN
KOHTPOJIb ObUT YUPEXKIEH B PsI/I€ CTPaH.

NHCTUTYT KOHCTUTYIIMOHHOTO KOHTPOJISl MPOIIES B HaIlled CTpaHe JIUTEIbHBIN
NyTh pa3BUTHS, U OOJIbIIIAs YACTh ATOTO MYTH CBsI3aHA C Pa3BUTHEM KOHCTUTYLIMOHHO-
ro kouTpoiisa B CCCP, T.x. Keiprei3ctan ObL1 €ro 4acThio.

Bo3HUKHOBEHHE 3TOr0 MHCTUTYTa CBsI3aHO ¢ npuHsATHeM B 1918 r. Konctutyuuun
PC®OCP 1 KOHCTUTYLIMHI IPYTHX COBETCKUX PECIyONUK, T.K. MOHITHS CaMOJIep:KaBHe
U KOHCTUTYLHSI ObUIM HECOBMECTUMBI. XOTS MPU CaMOAECPKaBUU ObLIU M 00CYXkKIa-
JIUCh KOHCTUTYIIMOHHBIE MPOEKTHI, MBITABIINECS OTPaHUYUTL camonaepkasue. K co-
’KaJICHHIO, BCE 3TO HE ObUIO peanu3zoBaHo. Huuero He nano u yupexaenue B 1906 r.
[ocymapcTBeHHOM AyMbI, KOTOpasl Kak MPEeJCTAaBUTEIbHBIN OpraH, Obl1a (aKTUYECKH
OecnpaBHoii. DakTUUYECKas 3aKOHOAATEIbHAS BIACTh OblJIa B pyKax UMIIepaTopa U HU-
KAaKOU HaJ30p U KOHTPOJIb CO CTOpOHBI ['0cynapcTBeHHOTO coBeTa u ['ocynapcTBEeHHOM
TyMbl ObUT emy He HykeH. Cynb0a ['ocynapcTBEHHBIX IyM HaM MU3BECTHA.

Ho, necmotps Ha Bc€ 710 co3nanue [ocy1apcTBeHHOM TyMbl, OBLIIO IIIarOM BIIEpE/T
Ha IIyTH K CO3/IaHUI0 MHCTUTYTA KOHCTUTYLIHOHHOTO KOHTPOJISL.

B okts6pe 1917 r. B cTpane Oblja ycTaHOBIIEHA TUKTATypa npojerapuara. B 1918
I. npuHuMaetcs nepsasi B uctopun crpanbl Konctutynuss PCOCP. C storo MmomeHTa
MO>XXHO TOBOPUTH O p€aIbHOM BOSHUKHOBEHUY MHCTUTYTA KOHCTUTYIIHOHHOI'O KOHTPO-
ns. Konctutyuwms B crarbe 10 00bsaBuia Poccuto Pecniyonukoit CoBeToB padouux,
COJITATCKUX U KPECThSIHCKUX JIEMyTaTOB U OTJlajia UM BCIO BJIACTh B IICHTPE U HA Me-
CTax.

ITo ct1.12 KoHCTUTYLIMM BEPXOBHBIM OpPraHOM BJIAcTH B CTpaHe cTaid Bcepoccuii-
ckuii cbe3q CoBeToB, a B nepuo Mexay ero cbeznamu - BIIUK. Cwe3n CoBeToB nmen
MCKJIIOUUTENIbHYI0 KOMIIETEHIIMIO B TOM ILJIaHE, YTO MOT YCTaHABIUBATh, JOMOJHATh U
M3MEHSATHh OCHOBHBIC Hayaja KOHCTUTYHHH. BIIVK Obul BhICIIUM 3aKOHOJATEIBHBIM,
pacropsiAuTeIbHBIM U KOHTpoaupyomumM opranom PCOCP. On nabmronan 3a mpo-
BeJleHHeM B ku3Hb KoHcTutynuu, nocranoineHuil Cbe310B COBETOB, EHTPAIBbHBIX
opraHoB COBETCKOHM BIJIACTH, M3/1aBall COOCTBEHHBIE JACKPETHI M PACTIOPSKEHUS, MOT
OTMEHATH nmoctaHoBieHus u pemenns CHK[1].
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Otcrofa BUIIHO, YTO (YHKIIMU KOHCTUTYIIMOHHOTO KOHTPOJISl ocymiecTBisum Bee-
poccuiickuii cbe3n CoseroB u BIHUK, xots npsmo Konctutynus 1918 1. Huuero He
TOBOpHJIa 00 MHCTUTYTE KOHCTUTYIIMOHHOTO KOHTPOJIsA. Tem He MeHee, e€ TOJIOKESHUS
3aKpEIJISUIN MapIaMEHTCKYI0 (JOpMY KOHCTUTYIIMOHHOTO KOHTPOJIS.

He yperynupoBaHHBIM OCTaJICs BONPOC O PACHPEACICHUN KOMIETEHIIMH MEXIY
HEHTPOM U cyObekTamu deaepanuu. MHCTUTYT KOHCTUTYIIMOHHOTO KOHTPOJISI HE ObLT
peabHO BOIUIOIIEH B KHU3Hb.

B 1924 r. 6puta mpunsta nepsast Koncrtutynuss CCCP. Ona 3akpenuia HCKITIO-
yuTeabHy0 KoMmreteHiuo Coto3a CCP, BO3J0KEHHYIO Ha €r0 BEPXOBHbBIE OPTaHBbI.
BepxoBHBIM OpranoM rocyaapctTseHHou Binactu ctai Cbe3q CoBETOB, KOTOPBIN penial
BCE€ BOIIPOCHI COIO3HOTO 3HaYeHUs. B nmepuon Mexay ero cbe3iaMu TAKOBBIM OpPraHOM
spisuics [IUK CCCP, kotopsiii Ob11 oTBeTcTBeHEH nepen Chesnom CoBeroB. Uepes
MK npoxonuiiv Bce IEKPETHI U MOCTAHOBICHUS, OH UMEN IIPaBO MIPUOCTAHABINBATH
U OTMEHSTh JEKpeThl, mocTaHoBleHus u pacnopsikenus [Ipesuaguyma [IUK CCCP u
COOTBETCTBYIOIINE TOKYMEHTBI HUKECTOSIIMUX OPTaHOB BJIACTH.

Anammznpys nonoxenuss Konctutynuuu 1924 r. yeTtko BUIHO, 94TO ¢ OAHOU CTOPO-
HbI KOHCTUTYLIMOHHBIN KOHTPOJIb Ha COI03HOM ypoBHE ocyiuecTBisuid Cbe3n CoBeToB
CCCP, IUK CCCP, ¢ npyroi croponsl - IIpesuaguym [MUK CCCP, kak moCTOSSHHO
JEVCTBYIOIIUM OPTraH roCyIapCTBEHHOM BJIACTH.

Jliis maHHOTO TIepHo/ia XapaKTepeH MOBBIIICHHBIN HHTEPEC K Mpo0iieMaM KOHCTHUTY-
IIMOHHOTO KOHTpOJs. OH TOHAO0WIICS B TIEPBYIO OYEPE/lb ISl TOTO, YTOOBI 3aKPEITUTh
JOMHHHUPOBAHHE OOIIECOI03HOTO 3aKOHOIATEIhCTBA Hal pecyOnukanckuM. Koncrury-
uus 1924 1. crana ropuanueckoi 0azoi ass 3toro. OHa BHecCHa eIuHOOOpa3ue B 3aK0-
HojareabcTBO. Ho /i maHHOro meproja XxapakTepHO YCTAHOBJICHHUE KYJbTa JJMYHOCTH
CranuHa U KOMaHAHO-aAMUHUCTPATUBHON CHUCTEMBI. B NaHHBIN MepuoJ KOHCTUTYLU-
OHHBII KOHTPOJIb IIUPOKO MPUMEHSIJICS Ha MPaKTUKe, T.K. N Mpolecc 00pa3oBaHUs
COIO3HOTO TOCyJapCcTBa HOBOTO THIIA M CTAHOBJIEHHE €r0 MPaBOBOM cUCTEMBI. B 3Tnx
YCIIOBUSIX KOHCTUTYLIMOHHBIM KOHTPOJIb ChITpall BaXKHYIO pojib B coOmtoneHuu Koneru-
tyuuu CCCP, ynopsaounn (enepaTiBHbIE OTHOLICHHUSA. Y HEro ObUIO IIUPOKOE MOJe
JeATEIbHOCTH, YIUThIBas HapyieHuss KOHCTUTYIMY ¥ 3aKOHOB B JITaHHBIH miepuof [2].

B 1936 1. 6su1a ipunsTa HoBast Konctutynus CCCP. Ona 6oee B xecTkoit hopme
3aKperuiia MOHOIOJIUIO COI03HOTO 3aKOHOJATEIbCTBA U CBEJIAa Ha HET KOHCTUTYILIUOH-
HBIM KOHTpoJb. KoHcTUTyIMsl mipemycmarpuBaiia oopazoBanue BepxosHoro Coera
CCCP u ero Ilpe3nanyma, Kak BBICIINX OPraHOB rOCyJapCTBEHHOM BiacTH, rae Ilpe-
suauyM BC CCCP BpiCcTynan kak OCHOBHOW OpraH KOHCTUTYLIMOHHOTO KOHTpoiia. Ha
MPAKTUKE K€ KOHCTUTYIIMOHHBIA KOHTPOJIb MPUMEHSJICS PEJIKO, B OCHOBHOM B BHUJIE
IPEABAPUTEIBHOTO KOHTPOJIS.

Koncturymus CCCP 1977 r. He BHeclia KaKuX-JIM0O 3HAYUMBIX U3MEHCHHH B CH-
CTeMY OpraHoOB KOHCTUTYLIMOHHOTO KOHTpouid. Pa3Be, uTo emre 6osee ycuiania MOHO-
MOJIMIO COKO3HOTO 3aKOHOAATENIBCTBA - €r0 KOMIIETEHIIMSI CTajla MPaKTUYECKH Heorpa-
HUYeHHOU. KOHCTUTYIMS JIHIb BBIMONHSJIA POJIb CUMBOJIA U BbIpa)kasaa WHTEPECH
KIICC, a notoMy He HYy>kJajach B 3aiurte. Bes BiacTb, B TOM uncie U cyneOHas, Obuia
cocpenoroueHa B pykax [lomur6ropo LK KIICC. KoHCTUTYITHOHHBIN KOHTPOJIb CTal
dukmmeit, kak u cama KoHCTUTY11MsI, HOPMBI KOTOPOIi HE COOIIOAINCH, UCKAXKAJUCh, a
3a4acTyl0 rpy00 HapyIIaIUCh.
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C nauvanom nepecrporiku CCCP BeTynuil Ha HOBBIW dTan pasBuths. Hauanucs pe-
(dbopMbI BO Bcex cepax sku3Hu oomiectBa. OCyeCTBUTh UX MOXKHO ObLIO, IPUTBOPUB
B KM3Hb MPUHIMI pa3/ieJIeHus: BiacTel u co3aaB 3(PPEKTUBHYIO CUCTEMY KOHCTUTY-
IIMOHHOTO KOHTPOJIS, YTO ObUIO OYEHb CIOKHO MPHU CYIIECTBYIOIIEM MOJUTUYECKOM
HACJIEIUU U COLMAIbHO-IKOHOMUYECKHUX YCIOBHSIX.

1 nexaOps 1988 1. ObL1 nipuHAT 3akoH CCCP «O0 M3MEHEHUsSIX U JOMOJHEHUSIX
Konctutyuu (OcHoBHoro 3akoHa) CCCP», B koTOpoil 1aBHast pojib B cepe KOH-
CTUTYLIHOHHOTO KOHTpPOJsi oTBoamiach Cbhe3ny, KOTOPBI MOT TPUHUMATh, U3MEHSTh
Koncrutynuto, orMeHsTh akthl BepxoBnoro Cosera CCCP [3]. JanHbIi 3aK0H Tpe-
yCMaTpuBajl HOBBIM CIICLIMAJIM3UPOBAaHHBIN OpraH oxpanbl Koncruryuuu - Komurer
KOHCTUTYIIMOHHOTO Haa3opa CCCP, kotopslii Hajemnsscs Obl HaJI30pPHO-KOHCYIBTaTHB-
HbIMU (DYHKIIUSMHU U HE UMEN MpaBa OTMEHATH aKThl HE COOTBETCTBYIoIME KoHCTH-
tynuu. Ha nepsom Cwesne Haponsbsix aenytaroB CCCP 3TOT KOMUTET, KaK Ipearno-
Jarajnock, He ObUT U30paH.

Ha Bropom Cnesne Hapoaubix aemytaroB CCCP B 1989 1. ObLT IPUHSATHI 3aKOHBI
CCCP «O6 m3menenunn u gonojgHenun crarbu 125 Koncturymuu CCCP» u «O koH-
crutynnonHom Hamazope B CCCP»[4], uzbpan [Ipencenarens u 3amectutens [Ipen-
cenarens Komurera KOHCTUTYIIMOHHOTO Hajazopa. OcTanbHbIE YIEHb! ObLTH U30paHb
B amnpenie 1990 r. mocranosnenueM BepxoBuoro Cosera CCCP « O6 uzbpanuu uje-
HOB Komurera koHcTUTYHHOHHOTO Hanzopa CCCP»[26]. IIpunsaTeie 3ak0HBI HAAETU-
au KOMHTET KOHCTUTYLHHOHHOIO HaJ30pa Hapsay C HaA30PHBIMU U KOHTPOJIbHBIMU
byHkuusaMu. BakHol rapaHTHei He3aBUCUMOCTH WwieHOB KoMmureTa ObLIO TO, UTO OHH
nomuuHsUTHCh Tobko Konctutynuu CCCP. (c1.3 4.2). Ux Henb3s ObuIo MpUBJIEKaTh K
YTOJIOBHOM M aIMUHHCTPAaTUBHOM OTBETCTBEHHOCTH Oe3 coracusi Komurera (ctT.27).
UYeTko ObLT yperyiarupoBaH BOIIPOC O MPUOCTAHOBICHUH U MPEKPALIEHUN TOJTHOMOYUI
yineHoB KomuteTa (c1.8). Ho 3akoH 0 KomuteTe nmen ymymieHus, 4To Ae1aio ero npo-
BOJIHUKOM ITOJIUTUKHU PYKOBOJICTBA CTPAHBI.

[TonmHoMoumnst KomuTeTa MOKHO MOApa3aeauTh Ha 4 TPyNIbl: BO-NIEPBBIX, MO pac-
cMoTpeHuto BorpocoB 0 cooTBeTcTBUU Konctutyuuun CCCP npoekrtoB 3akoHoB CCCP,
MHBIX aKTOB, KOHCTUTYLUI COI03HBIX pecnyOnuk; 3akoHoB CCCP 1 nHBIX aKTOB, YKa-
30B [Ipe3nnenta CCCP u 1.1. Bo-BrOphiX, KomuTeT paccMarpuBai pa3HOIIaCHs MEX-
ny Coro30M U pecnyOIruKaMu, MKy COIO3HBIMU PECITYOIMKAMU, MEXIY COIO3HBIMU
pecnyoIuKkaMu U MX TEpPPUTOPUATIbHBIMU eluHullaMu. B-Tpetbux, Komurer mmen
paBoO 3aKOHOJATENbHON MHUIMATUBHI (CT.23). U, B-ueTBepThiX, KoMUTET MMEN HEKO-
Topble npasa npu orpeniennu [Ipesnaenta CCCP oT 101KHOCTH B Cllydae HapyIIeHUs
uM Koncturynuu CCCP u 3akonoB CCCP. 1o paccmorpenHbsiM Bonpocam Komuter
BBIHOCHJI 3aKJItoueHus (CT. 18), KoTopble MOIVIM MPUOCTAHABIUBATh JTUO0 HE MPUOCTA-
HABJIMBAaTh JIAHHBIN AKT WM OTAEJIbHBIC €r0 MOJIOKEHHS 10 YCTPaHEHUs! €ro HECOOT-
BeTcTBUs (CT.21). 3aKiItoueHnst HOCUIIM HAJA30pHbBIN XapakTep. KOHTpoJIbHBIN XapakTep
HOCHUJIM T€ 3aKJIFOYEHUSI, OCII€ BBIHECEHHS, KOTOPBIX MTPABOBOM aKT WJIM OTIAECIbHBIE
TIOJIOXKEHUS yTpadunuBaiu cuity[5].

B maprte 1990 1. 6611 yupexen noct [Ipesunenta CCCP [28], koTopblii HaAesics
pSAIOM MOJTHOMOUYM B cpepe nmpaBoBoi 3amuThl Konctutyuuu. OH MOT HE MOANKCHI-
BaTh 3akoH CCCP u Bo3Bpamiars ero oopatHo B BepxoBusiit Coset. [IpeogosneTs BeTo
MOKHO ObLIO 2/3 rogocoB OT Kaxa0i u3 nanat BepxoBHoro Cosera. IIpe3uaeHT 06-
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Jazan mpaBoM IPUOCTAHABIMBATH JICMCTBHE TOCTAHOBIICHUM U pacniopskeHnii CoBeTa
Munuctpos. JlanHast QyHKIMS UMena HaI30PHBIN XapakTep.

B nexabpe 1990 r. 6611 npunsT 3akoH CCCP «O0 U3MEHEHUSX U JIOTOJIHCHUSIX
Koncturynuu CCCP B CBfI3U C COBEpIIEHCTBOBAHUEM CHUCTEMbI FOCYIAPCTBEHHOIO
ynpasieHus»[6], cormacuo kotopomy IIpe3uaeHT momyunn GyHKIUH KOHCTUTYIIMOH-
HOTO KOHTpOJisi. Teneps B CUCTEMY OPraHOB KOHCTUTYIITMOHHOTO KOHTPOJSI BXOIUIIM:
Creszn Hapoaubix nemnyraroB CCCP, BC CCCP, IIpesunent CCCP, KKH CCCP.

Ho ocraBanach HepenieHHOM MpobaeMa pa3rpaHUYEHUs] KOMIIETEHUUUA MEXIY
Coro3oMm U cyObekTamu ¢eaepainu, 6e3 4ero cucteMa KOHCTUTYIITMOHHOTO KOHTPOJIS
ObLJ1a HECOBEPIIICHHOM.

Ha yposue Coro3a npeamnoaragoch 1 Jajbli€ COBEPIICHCTBOBATH HMHCTUTYT KOH-
CTUTYLIHOHHOTO KOHTpOoJs. Hameuanocs npuHATh [[oroBop 0 coro3e CyBEpeHHBIX Io-
cynapct, Jlannbiii J[oroBop mpemycmaTpuBall CO3IaHUE HOBOW CHCTEMBI BBICIIMX
OpraHoOB rOCY/IapCTBEHHOU BJIACTH HAa OCHOBE NMPHHIIUIA PA3JEICHUs BIACTEU U, YTO
OYEHb BAXKHO, B KAYECTBE OpraHa npaBoBoi oxpaHbl KoHcTUTyLIMH, ITpeaycMaTpuBa-
nock cosznanue Koncrurynuonnoro cyna CCCP, koTopblii Hajescs Obl MUPOKUMHU
MOJTHOMOYMSIMU U caHkIusiMu. Ho B aBrycte 1991 1. mpou3solien nepeBopoT, KOTOpbIi
npusen k pa3painy CCCP.

Hauasncs «mapai CyBepeHUTETOB» M Ha3pesia Heo0X0AMMOCTh B 3amuTe Koncrury-
uun. Crpansl CHI' ctanu pa3BUBaThCsS Kak HE3aBUCHUMBIE TOCYIApCTBA, KOTOPHIE ca-
MOCTOSTEILHO MPOIOJIKUIU TIpoBeieHHEe pedopM, B T.4. B 00JIaCTU KOHCTUTYLIUOHHO-
r0 KOHTPOJISl. DTO ObLIO 3aKOHOMEPHBIM MPOIIECCOM, KOTOPBIM MPOXOAMII B YCIOBHSIX
OCTpeiiiel momuTuIeckor 6oprObl Ha QoHe mTybokoro kpusuca. Haubonee octpoii
ObuTa TpobIeMa pa3pelIeHUs] BOZHUKIINX MPOTUBOPEUUN MEXKIy 3aKOHOAATEIBHON U
WCITOJIHUTEILHOM BJIACTSMU, HANPSAMYIO CBA3aHHAs C MpoleccoM (HOPMHUPOBAHUS UH-
CTHTYTa KOHCTHUTYIIMOHHOTO KOHTPOJIsI [7].

B KP nepBbIii miar no npoBe/IeHHIO Cy/1e0HO-TIpaBOBOM pedopMbl ObLI CHENIaH B
rojbl nepectpoiiku. B coorBerctBuM ¢ 3akoHOM Kuprusckoit CCP ot 23 ceHTsOps
1989 1. «O06 u3menenusx u gononHeHusx Koncrurynuu (OcHoBHOTO 3akoHa) Kuprus-
ckoit CCP» 611 yupexnen Komuter koHcTHTYIIMOHHOTO Hana3opa Kuprusckoir CCP,
KOTOPBI HE OBUT Cy[JOM, HO OCYILECTBJISI OTJEIbHbIE (PYHKIIUU KOHCTHUTYLHMOHHOTO
Haza3opa. [1o cymecTBy 310 Oblia KOMUS aHAJIOTUYHOTO BCECOKO3HOTO 3aKOHA.

Komuter B coctae IIpencenarens, 3amecrurens llpeacenarens u 7 4ineHOB, U3-
oupancs Bepxosusim CoBerom Kupruszckoit CCP cpoxom Ha 10 neT u3 yucia crenu-
aJMCTOB B 00JIACTH TIOJIUTUKH U TPABA.

12 anpens 1990 1. 6p11a ipuHSITa HOPMA B KOHCTUTYIIMIO, KOTOpasi paciiupuia me-
pedeHb cyObEeKTOB, 00JaJaOIMX [IPAaBOM 00palleHus ¢ npeacrapieHueM B Komurer
JUISL TIoJTydeHust 3akitoueHusi. Kpome atoro, Obuia yToUHEHa Mpoleaypa, mo KoTopoiu
Komuter nomkeH aBaTh CBOM 3aKJIIOYEHUS U TOOMBAThCs UX BhIMOJIHEHUs. Ha ocHo-
BaHUM 3TUX U3MeHeHui B Konctutynuto 14 ampens 1990 r. npunst 3akoH «O koH-
CTUTYIIMOHHOM Haj3ope B Kuprusckoit CCPy», onpeaenuBuInii OCHOBHbIE IPUHIIUIIHI,
MTOJIHOMOYHS ¥ TIOPSIIOK €0 AESTETbHOCTH.

HanzopHbie PyHKIIMKM KOMUTETA HE PACIPOCTPAHSIIMCh HAa TPUTOBOPHI U UHBIE pe-
IIEHUS CY/0B, OPTaHOB CJEACTBUS, MPOKYpPATypbl, TOCYAAPCTBEHHOIO apOUTpaxa mo
IpaXKJIaHCKUM, YTOJIOBHBIM, aIMUHUCTPATUBHBIM, apOUTPAKHBIM JI€IaM.
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24 okts0psa 1990 . Obu1 yupexnaen noct Ilpesunenra Kuprusckoit CCP. N3sme-
HsJIACh CUCTEMa OPraHOB T'OCYJaPCTBEHHOM BJIACTH W yIIPaBJICHUs, HE 3aTparuBajiach
uiib cyfaeoHas cucrema. Ho 14 nexadpst 1990 1. KomuTeT KOHCTUTYITMOHHOTO HAJ30-
pa 61 ogauM U3 niepBeix B CCCP npeoOpazoBan B Konctutyumonusiit cyn Kuprus-
ckoit CCP. C 3Toii naThl HaYaiICsi OTCYET UCTOPUM KOHCTUTYLIMOHHOTO MPABOCYIUS B
KsIpreiscrane.

C npunsaruem Konctutynuu KP 5 mast 1993 1. Obut yupexxaeH KoHCTUTYIHOHHBIIH
cya KP, koTopblii pocyIecTBOBAJ KaK OTEIbHBIN cyleOHbIi opraH A0 pachopMHUpo-
BaHus ero Jlekperom Bpemennoro IIpaBurenscta Ne 2 ot 12 anpens 2010 r. C npu-
HarueM HoBo#M Konctutyrmuu KP 27 utonst 2010 . BMecTo KOHCTUTYLIMOHHOTO Cy/ia
yupexaeHa KoHCTUTyLIMOHHas majiara, KOTopasi JECUCTBYET B cocTaBe BepXxoBHOro
cyna KP.

Takum 00pa3om, B HACTOSAIIEE BPEMS CO3/[aH OpraH KOHCTUTYIIMOHHOTO KOHTPOJIS
B nuiie Koncrurynunonnou nanarsl Bepxosnoro cyna KP.
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MycabexkoBa U.A., K.10.H., JOLEHT
kadenpsl «Teopun u ucropun rocynapcrsa u npasa» KPCY

0030p npaktuxkn Koncrurtyunonsoi najnarsl Bepxosnoro cyna KP no gesam,
CBSI3AHHBIM C IPUHIUIIOM pPa3JeJIeHUs rOCyIapCTBEHHOM BJIACTH

Beeoenue. [lpuHuun pasaeneHus BIACTed OTHOCHUTCS K psay OOIIUX MPU3HAKOB
JIeMOKpaTruyeckoro npasoBoro rocyaapcersa. B Koncruryuuu 2010 1. maHHBINA PUH-
IIUII 3aKpeIyIeH B Ka4eCTBE OJIHOM M3 OCHOB KOHCTUTYIIMOHHOTO cTpos (cT.3). Corna-
coBaHHOE€ ()YHKIIMOHMPOBAHHUE BETBEH BJIACTH U peaM3allisl MEXaHU3Ma «CIECPKEK U
IPOTHUBOBECOBY 3aBUCHUT OT MHOTUX (PAKTOPOB, HO OJHUM U3 BAXKHEUIIINX MPEACTABIISI-
€TCsl ACSITENIbHOCTD CyJI€OHOW BETBU BIIACTH, U B YACTHOCTH KOHCTUTYIIMOHHBIX CY/OB.

B 37011 cBsI3U B 1€SITEILHOCTH KOHCTUTYIIMOHHBIX CYJIOB MOKHO BBIJICJIUTH JIBA B3a-
UMOCBSI3aHHBIX acnekTa. C OIHOW CTOPOHBI, KOHCTUTYLIMOHHBIE CYJIbI, TOCPEACTBOM
OPUCYUIUX UM MTOJIHOMOYHUH OCyIIeCTBIsET oXxpany KOHCTUTYIIMH, B TOM YUCJIE 3alllH-
Ty NPUHIMUIIA pa3/IeJICHUs BIACTe KaK OHY U3 OCHOB KOHCTUTYLIMOHHOTO cTposi. OHH
paccMaTpUBarOT KOHCTUTYIIMOHHBIE CIIOPHI, BEIPa0aThIBAIOT COOTBETCTBYIOIIUE ITPABO-
BbI€ MMO3UIIMH, B TOM YHCJIE CB3aHHbBIE C peaju3aliei MpuHIuIa pa3ieJeHus BlIacTen
OCYILIECTBIISIIOT TOJKOBAHUE W MHTEPIPETALMIO 3TOTO MPHHIMIA U, CIEHOBATEIBHO,
OINPEEIISIIOT €ro cofepkanre. KOHCTUTYIMOHHOE ITPaBOCYANE CTAHOBUTCS FapaHTHEN
yaAep>KaHUs BJIACTEW B rPaHULIAX UX KOMIIETEHIMM, ouepueHHOW KoHcTurynuei Ha oc-
HOBE IPHUHIIMIA pa3/IeJICHUs BIacTeil.

C npyroif CTOpOHBI, KOHCTUTYLIMOHHBIE CY/bl KaK OpraH Cy/leOHOI BJIacTH caMu
HaxOJSITCSI B CUCTEME pa3ziesieHus BiacTeil. KOHCTUTYITMOHHOE MPaBOCYAUE SBIISICTCS
YaCThIO OTHOILLIEHHUH MO OCYIIIECTBICHUIO TOCYJaPCTBEHHOW BJIACTH HA OCHOBE €€ pa3-
JICJICHMsI Ha 3aKOHOATeNIbHYI0, HCTIOJTHUTENbHYIO U cynieOnyto. HezaBucumbiii u cripa-
BEJIJIMBBIN CY/l, B TOM YKCJI€ U KOHCTUTYIIMOHHBIE CY/Ibl, BOBMOKEH JIUIIb B YCIOBUSIX
TaKOI'0 pa3/ieeHus.

Ha ceroans Ha myTtH noucka 0anaHca B o0JIaCTH pEryJupOBaHUsl MEXaHU3Ma pas-
nenenus Biacreld B npaktuke KII ecTb U MO3UTHBHBIE PE3ybTAThl €€ padOThI, U He-
KOTOPBIE IIPOMAXU».

be3ycnoBHO, ecTh nMpobaeMa COOTHOUIEHUS! «ITOJUTUYECKOT0» U «IIPAaBOBOI0» Ha-
yana B aestenbHocTy KII. ITonaraem, uyto to0ble perieHust opraHa KOHCTUTYTUOHHOTO
paBOCYMs [0 BOIIPOCAM TOJIKOBAHUS, KOHKpETU3aluu HOpM KOHCTUTYIMH HE MOTYT
YIIOBJIETBOPATH BCEX YYACTHUKOB BO3MOXKHOTO CHOpPA WJIM BCE MOJMTUYECKUE CHUJIBI,
neucTByromume B oomecTse. [loaToMy 0OBUHEHUS B M3JIUITHEH MOTUTH3NPOBAHHOCTH
opraHa KOHCTUTYIIMOHHOTO MPaBOCY/Iusi, HABEpHOE, Bcerna Hen3oexxubl. Oprany KoH-
CTUTYIITMOHHOTO MPABOCYAMS HEOOXOIUMO HAUTH, KaK TOBOPUTCS, OaJlaHC MEXKTy FOpH-
JIU3AIAEN TTOJUTUKYU U MOJUTH3ALNEN KOHCTUTYILIMOHHOTO MPABOCY/IHSL.
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B pamkax maHHOTO BBICTYIUICHUS, Mbl OMBITAEMCS J1aTh 0030p HEKOTOPHIX pelie-
Huii KonctutynmonHnoii nanarel BepxoBuoro cyna KP (nanee — KII) mo nenam, cBsizan-
HBIM C IPUHLUIIOM pa3JIeJICHUs BIACTEN B HAILIEW CTPaHE.

Konctutynus KP, Boznaras na KII ¢ynkium Beiciiero cyaedHoro oprasa, ocy-
IIECTBIISAIONIEI0 KOHCTUTYLIMOHHBIH KOHTPOJIb, TEM CaMbIM OOS3bIBA€T NPOBEPATH
HOpMaTuBHbIE npaBoBbie akThl (HIIA) 1 KoMIeTeH1HI0 rOCY1apCTBEHHBIX OPraHOB C
TOUYKH 3pEHHMS YCTAHOBJIEHHOTIO €10 pa3zaeneHus Biacrel. B Hacrosmee Bpems KII Ha-
JIeJICHa CIEAYOUIUMHU ITIOJTHOMOYUSIMU:

1) mpu3HaeT HEKOHCTUTYIIMOHHBIMU 3aKOHBI U MHBIE HOPMATUBHbBIC TTPABOBBIE AKTHI
B clly4yae ux nporusopeunsi Koncrurynuu;

2) 1aeT 3aKJIFOYEHHE O KOHCTUTYIIMOHHOCTH HE BCTYMUBIIUX B CHITY MEXTyHAPO/I-
HBIX JJOTOBOPOB, YYaCTHUIIEH KOTOPHIX siBisieTcst Kbipreizckast PecryOnmika;

3) IaeT 3aKIHOUYEeHHE K MPOEKTY 3aK0Ha 00 M3MEHEHHUSX B HAaCTosAITy 0 KOHCTUTY1IHIO.

KoHcTuTynmonHnass majara TakuM OTJIEJIbHBIM TOJHOMOYHEM KaK pa3pelieHue
CIIOPOB O KOMIIETEHIIMU MEXIY OpraHaMy roCyJlapCTBEHHOM BiIacTu He HajaeneHa. Ho
KOHCTUTYIIMOHHBIN 3akoH KP «O Koncturynnonnon namare BepxosHoro cyma KP»
YIIOMHHAET, 4TO B clTydac oOparmieHuss B KOHCTUTYIIMOHHYO ITajiaTy 1o BOIIpocaM KOM-
METEHIIMU OPTaHbl U JOJKHOCTHBIE JIMIIA, YKa3aHHbIE B MyHKTax 2-6, 8-10 vactu 1
cT.20, MOT'YT BHOCUTh IIPE/ICTABICHUS TOJBKO B HACTH, KACAIOIICHCS UX KOMIIETCHIIUH.

B cBs3u ¢ 3TMM 0oOpatuM BHUMAaHME Ha TO, YTO XOTS U HET TAKOTO OTIEJIBHOIO
nosiHoMouns y KII, HO ¢akTHUeckn OHa paccMaTpuBaeT Takoro poja nena. Tak, Bo-
IIPOCHI O KOMIIETEHLIMH NTOCTOSIHHO BO3HUKAIOT B XO/I€ PACCMOTPEHUS MOAABIAIOIIETO
OOJIBIIMHCTBA JeJl, CBA3aHHBIX C OOpaIlleHUsMHU O MPU3HAHUU HEKOHCTUTYLIMOHHBIMU
HITA. Kak u3BECTHO, TaKH€E aKThl ABJISIOTCS MTPOITYKTOM MOJHOMOUYHM TOTO UM UHOTO
oprasa rocy/lapCTBEHHOH BJIacTH, N0o3ToMy B Takoil cutyauuu KII ¢pakruuecku Bcerna
CBSA3aH C PELICHUEM BOIPOCa O KOMIIETEHIIMU TOTO WJIM UHOTO OpraHa.

Bcero ¢ MomenTa oopMupoBaHUs IO HACTOSIILEE BpeMs MPUHATO 61 pelieHuii: B
2013 r.- 10 pemenuid, 2014 . — 31 pewennii, B 2015 . — 17 pemenuit, B 2016 . — 3
pewenus. U3 Hux:

- pelieHui O MPU3HAHUKM HOPMATHUBHBIX MPABOBBIX aKTOB HE MPOTHUBOpPEUYALIUMHU
Koncturynuu - 45 (73,8%);

- pelIeHuil 0 TPU3HAHUY OCTIApUBAEMbIX HOPMATUBHBIX TPABOBBIX AKTOB IMIPOTUBO-
pevalMy Uik 4aCTUYHO npoTuBopedamnmu Konctutymuu -16 (26,2%).

Anaim3 pemienuii KII cBUAETENBCTBYET O TOM, YTO €€ BHUMAHUE KOHIIEHTPUPOBA-
JIOCh Ha Pa3IMYHBIX BOIIPOCAX MpaB M CBOOOJ rpaskJaH; MECTHOTO CaMOYIpaBICHHUS,
COLIMAJIbHO-D)KOHOMHMYECKOI0 XapaKTepa, pa3feiacHus IOJIHOMOYNM, cTaTyca AeIyTa-
TOB, CyA€H, TOCYJaPCTBEHHBIX CIYKALUX, OPSIAKA IPUHATHS IIPABOBBIX AKTOB U JP.

OpnHako B paMKax JaHHOTO AOKJIaJa, KOCHYThCSI BCEX PEUICHUN HE IPEICTaBISETCS
BO3MOXKHBIM, MIO3TOMY OCTAaHOBHMMCSI HA HEKOTOPBIX pelieHusix, B kotopbix KII Heno-
CPEIICTBEHHO o0Opaniaiach K IPUHLMITY Pa3AesIeHHsl BIACTH.
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0630p Pewenuti KI1 BC KP.

1. TTockonbKy 3aKOHOHATENBHBINA TIPOLIECC - BaKHeWIas cdepa NeHCTBUS TPHUH-
LMI1a Pa3eeHus BJACTEel U MIaBHAS POJb B HEM NPHUHAIJICKUT, pasyMeeTcs, mnapia-
MEHTY, TO B TIEPBYIO O4YepEelb MBI XO0TeIH Obl 0Oparuthes k pemenuto KII, cBsazannoe
¢ obpazoBanuem u pynkinronupoanuem B XKoropky Kenere KP gemyrarckux rpymi.

Tax, B cBoeM Pemiennn ot 24 centsaoOps 2014 rona KII nan oneHky 3TuM HOpMa-
TUBHBIM noJoxkeHusiM 3akoHa KP «O craryce nenyraroB Koropky Kenema KP». Kak
U3BeCTHO, MpuunHOon oOpamienus B KII siBunack cuTyalus B napiiaMeHTe MPOIIOro
CO3bIBA, KOTZIA B CBSI3U C BHECEHHEM M3MEHEHUM U JIOMIOJHEHUN B YKA3aHHBIN 3aKOH,
OblIa co37aHa MpaBOBasi OCHOBA JIJIsSi BBEJCHUS HOBOTO MApPIaAMEHTCKOTO MHCTUTYTA
KaK «JeMyTarcKasi rpyIay, KoTopas MOXeT ObITh 00pa30oBaHa JenyTaTaMH Kak BHY-
TpH, Tak U BHe ppakuuu. U takum oOpazom B KK Oblm 00pa3oBaHbl J€MyTaTCKHUE
rpynmsl «Onyryy-Ilporpecey, «blaThiMak» u3 aemyraroB (pakiuii «Pecmyonuka» u
«Ata-Xypr».

B stom Pemenun KII Gp110 chopmynupoBaHo 1Ba BaXKHBIX MpaBUiia, OMPeIesio-
I1E CTaTyC AEIYTATCKUX I'PYyIII B IIApJIaMEHTE.

[lepBoe mpaBuiI0 OBUIO CBSI3aHO C KOHCTUTYLIMOHHBIM CTaTyCOM MapilaMEHTCKUX
(dpakiuii, KOTOpble 3aHUMAIOT KJIIOYEBOE MECTO B MAPIAMEHTCKOM MEXaHU3Me, I
JIEMyTaT HE MOXET OCTaBaThCsl BHE (Ppakiuu U ObITH CBOOOAHBIM JAEMYTaTOM, WM
00BEIMHATBHCS B OTJENbHBbIE BHE(QPAKLUMOHHBIE JenyTarckue rpynmnsl. [IpeObiBanue
JernyTaTa BO (GpakiMi €ro KOHCTUTYLMOHHAs 00S3aHHOCTh, a HE MpaBo. TeM caMbIM
OCIapuBaeMble HOPMATHUBHBIE MOJIOKEHUS, TOMMYCKAOLIME TaKOE MPaBo AemyTaTam U
(YHKIMOHUPOBAHUE TAKOTO poAa OOBEAMHEHUN B MapiiaMeHTe HapsAy ¢ ppakuusMu
TNy TaToB, OBUTH MPU3HAHBI TPOTUBOpeUanumu 4.3 cT.4, 4.3 c¢1.70, 4.3 c¢1.73 Kouncru-
Tyuuu KP.

Taxo#i BBIBOA OB ClIeaH W3 CMBICIIAa KOHCTUTYITHOHHBIX MOJIOKCHHM, TIPeIyCcMa-
TPUBAIOIINX, YTO JIEMyTaThl 00beauHsI0TCS BO (hpakiuu (4.3 ¢T.70); mapiraMeHTCKUM
OOJIBIITMHCTBOM CUUTACTCS (PpaKIUs WIM KoaTuIns (ppakiuii, mMeromntue 0ojiee moso-
BUHBI JICMTyTaTCKUX MaHJaTOB; YTO MAapJaMEHTCKON OMMO3UIMEel cuuTaeTcs hpakiius
Win (pakiuy, He BXOAIINE B COCTaB MapJIaMEHTCKOTO OOJIBIIMHCTBA U OObSIBUBIIIHE
0 CBOEH OITO3UIIMK TI0 OTHOIICHUIO K HEMY; 3aMECTHUTCIIH CIUKepa M30MparoTcs B
KOJTMYECTBE W TIOPSJIKE, 00CCIIEUNBAIONTNX UX U30paHUe U3 YHCIIA JICIyTaTOB, BXO/SI-
IIMX B COCTaB MapJIAMEHTCKOW OIIO3UIINH, TPECeaaTeNIIMU KOMUTETOB IO BOIIPO-
caM OrO/KeTa U TIPABOMIOPSIKA SBJISIOTCS MPEICTABUTEIIN NTAPJIaMEHTCKOMN OIITO3HITHH
(4.1 c1.75, u.1 c1.76); dpakius, umeroiasi 0ojiee MOJIOBUHBI AEMYyTAaTCKUX MaHJATOB,

WK Koanuius ppakiuii (mapiaameHTckoe 00IbIIMHCTBO) (hopmupyeT [IpaBuTenbcTBO
(ct.84).

Bropoe mpaBuio 66110 chOpMyTUPOBAHO B CBA3U C OTCYTCTBUEM Y JEMyTATOB UM-
NEePaTUBHOIO MaH/AaTa U HEBOZMOKHOCTH 0T3bIBa AenyTtara (4.1 c1.73 Konctutyuun) u
IPEIOJIAraeT, YTO KaKIbIM JENyTaT CaMOCTOSTEIEH B MPUHATUH JIFOOBIX PEIICHUN U
HE MOXeT ObITh OTO3BaH J0 UCTEUEHHUsl Cpoka nmoimHomounii. [losTomy ocrniapuBaembie
HOPMAaTUBHBIE TMOJIOKEHHUSI, JOMYCKAIOIINE TPABO JEMYyTaTOB OOBEAUHATHCS B JEMy-
TaTCKue IPynibl BHYTpU (PpakIuu AeMyTaToB O€3 HaJIeJICHUs UX MpaBaMu, CBOMCTBEH-
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HBIMU MapJaMEHTCKUM (PpakiusaM, ObLIO MPU3HAHO HE MPOTUBOPEUAIUM YKA3aHHBIM
HopMmaMm KoHcTUTyLHH.

Takum o6pazom KII, gaB TonkoBaHue yka3zaHHbIM cTaThbsiM KoHcTuUTylmu, «3a-
KpBUD» OIMH U3 3aKOHOAATENIbHBIX UHTEpHpeTaunii KoHCTUTYIMH, MOTEHIMAIbHO Ta-
UBIIUHI B ce0e 3epHO KOH(IMKTA BHYTPH 3aKOHOAATEIHHOM BIIACTH.

Ho ectb 1 Bonpockl. DTo BONPOC MPOLEAYPHOTO XapaKTepa — ABJISUIACH JIU TPaXK-
nanka KoukapoBa D.A. (oHa 13 0OpaTUBIIMXCS CTOPOH) HAJIEKAIINM CYOBEKTOM B
nanHoMm gaene? CornacHo 4.7 ¢1.97 Koncturyuuu n K3 «O KoHCcTUTYIMOHHOM nanare
BepxoBHoro cyna KP» ¢usnueckue nubo ropuandecKue Juia BIpaBe OCIOPUTh KOH-
CTUTYIIMOHHOCTb 3aKOHAa U MHOTO HOPMATUBHOIO MIPAaBOBOIO aKTa, €CIM CUUTAET, YTO
MMU HapyLIaloTCs MpaBa u cBOOObI, Tpu3HaBaeMble KoHcTUTyIIMEN.

2. Cnenytromee Pemenue, Ha KoTopoe oOpaiiiaeM Bailie BHUMAaHHE, KACAeTCs B3au-
MOOTHOIIICHHS TTapJIaMEHTa C UCTIOIHUTEIbHOM BeTBbIO BiIacTu. J10 Pemenue KII ot
11 anpenst 2014 roga no ey 0 NpoBepKe KOHCTUTYLIMOHHOCTH a03. BTOPOTro 4.2 CT.5
3akona KP «O pecnyonukanckom 6romxete KP Ha 2013 rog u mporunose Ha 2014-2015
ronb» U a63. Broporo 4.2 cT.5 3akona KP «O pecnyonukanckom 6romkere KP na 2014
roa u npornose Ha 2015-2016 rons» B cBsi3u ¢ npenacrasienneM [IpasurenscTa KP.

[Tpeaqmerom paccMOTPEHHUS SBUIIUCHh HOPMbI YKa3aHHBIX 3aKOHOB, ITPEAycMaTpHBa-
IOLUX, 4TO «[lnanuposanue KanumanbHblX GLOHCEHUU U3 pecnyOIUKAHCKO20 O100yice-
ma ocywecmensiemcs Munucmepcmeom punancoe Kvipevizckou Pecnyonuxu, no co-
2nacosanuio ¢ npogunvHuim Komumemom Koeopky Kenewa Koipevizckoti Pecnybnuxu
8 pacuiupenHom opmame, a NIAHUPOBAHUE KANUMALbHBIX GIIONCEHUU U3 MECHMHbIX
010031cemos - UCNOTHUMENbHBIMU OP2AHAMU MECMHO20 CAMOYNPABLEHULY.

B mannom Pemenun KII oOpammaercst kK mpuHITUITY pa3ieieHus BIACTH U Ia€T €My
CJeyIoIIee TOJKOBAHUE:

«B coomeemcmeuu ¢ nynkmom 2 cmamou 3 Koncmumyyuu eocyoapcmeennas
enacms 6 Kvipavizckoii PecnybOnuke ocHogbleaemcs Ha npuHyune pasoeneHus 20cyoap-
CMBEHHOU 81ACMU HA 3AKOHOOAMENbHYI0, UCNOTHUMENbHYIO U CYOeOHYI0 6emeu 61d-
cmu.

Jlannoiti npunyun npeononazaem yCmaHosieHue maxkol CUCmeMbl NPABOGbIX 2a-
PAaHmuti, coepocex U Npomueo8ecos, KOMopblil UCKIIOUAem B03MONCHOCHb KOHYEH-
mpayuu é1acmu y 0OHOU U3 HUX, oOecnedyusaem camoCmosmenbHoe U He3A8UCUMOe
ocywecmeaienue cex gemeetll 81acmu U 0OHOBPEMEHHO UX 83AUMOOeUCcmeue U 63aum-
HOe UX ypasHoBewlusanue, nodmomy pasoeieHue iacmeti 0CHO8bl8Aemcs Ha ecme-
CMBEHHOM pa30eleHuu MaKux QYHKYul, KaKk 3aKOHOMEOPUecmseo, 20Cy0apCmEeHHOe
ynpaeieHue u npasocyoue.

Ilockonvky OanHblll npuHyun 611emcsi GyHOAMEeHMANbHbIM NPUHYUNOM OP2aHU-
3ayuu 20Cy0apCmeeHHol 61Acmu, Cmpo2oe c1e008aHue YCmaHo81eHHbIM npeomemam
8e0enUsl U NOTHOMOYUAM SIBTISICMCS 3A71020M CLAACEHHOCMU (PYHKYUOHUPOBAHUSL 20C)-
0apcmea 6 yeniomy.
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KIT BnonHe crnpaBemasiuBO OTMEUAET, YTO 3TO JECUCTBUTEIHLHO (DyHIaMEHTaIbHBIN
MPUHIIKI OPTaHU3AIMU TOCYIapCTBEHHOM BIACTU U MPUXOAUT K BBIBOY, UTO KoHCTH-
TYLHSI COJIEPKUT KOHIICHTPUPOBAHHOE HOPMATUBHOE BBIpAKEHHE OIOMKETHO-TIPABO-
BbIX Hauall, Ha [IpaBuUTEILCTBO BO3araercsi pa3padoTKa, MpeACTaBlIeHUE pecnyOiu-
kaHckoro Oromkera B KK u ero mcnonmnenue pecryonrkaHckoro OromxeTa (1.6 4.l
cT.88), a Ha KK - ero yrBepxknenue (n.5 4.2 c1.74). A Komurersl, kKak OCTOSIHHO
neictyromue padoure opranbl KK, ocymecTBiIst0T MOATOTOBKY U MIPEIBAPUTEIBHOE
paccMOTpPEHUE BOMPOCOB, OTHECEHHBIX K MosHOMOouMsIM KK, KOHTpoaupyroT npose-
JICHUE B JKU3Hb 3aKOHOB U pemeHui, npuHAThix JKK. CooTBeTcTBYIOINI KOMUTET, B
paMKax yKa3aHHBIX MOJTHOMOYUH, n3ydaeT BHeceHHbIe B JKK 3akoHOTIPOEKTHI, paccMa-
TPUBAET U JIa€T CBOE 3aKJIIOUCHHUE.

N B cBs13u ¢ atuM KII maet npaBrmiibHOE ¢ TOYKH 3pEHUS KOHCTHTYIIMOHHOTO ITPUH-
IUTIa Pa3ACIICHNs BIIACTECH TOJIKOBAHWE, YTO OCHOBHAS POJIb B YTBEP)KICHUH 3aKOHA O
pecryonukanckom Oromkete mpuHaaexuT KK kak cyObekTy OI0IKEeTHOTO MpoIiecca,
MIOCKOJIbKY ATH TTOJITHOMOYHS OCHOBAHBI Ha €r0 MCKIIFOUMTEIHLHOM TIpaBe TMPHHUMATH
3akoHbl. 11 camoe BaxkHoe TO, yT0 KOMHUTETHI JKK, mpu 3TOM, HE SABISIIOTCS CaMOCTO-
SATEIIBHBIMU CYOBbEKTaMH OIOKETHOTO Tpoliecca. DyHKIUS ke pa3pabOTKH U UCIIOIN-
HEHUS PECIyOJIMKAaHCKOTO OFO/KeTa MPHCYIa TOJIbKO [IpaBUTEIBCTBY M peann3yercs
yepe3 MuHuCTEpCcTBO (PUHAHCOB.

COOTBETCTBEHHO, YCTAHOBJICHHAS 3aKOHOZAATEJIEM TPOIIeAypa COIIaCOBaHUs Ijia-
HUPOBAHMSI KalTUTAIBHBIX BIOKCHUHA M3 PECITyOTUKAHCKOTO OFOMKETa ¢ MPOPUITHHBIM
xomuteToM JKK HEe MOXKET OCyIecTBIAThCS HA CTAIUU MUCTIOTHEHUS 3aKOHA O PECITy-
OJIMKAHCKOM OFOJIKETE.

Ucxons u3 3toro, KII npuxoaur BNoJiHE NPaBUIBHOMY BBIBOMY, YTO HAJICIICHUE
PO UILHOTO KOMUTETA ITOJITHOMOYHEM, TIPETyCMOTPEHHBIM OCITApHBAEMBbIMHU 3aKOHO-
MOJIOKCHUSIMU Ha TAHHOW CTaJIuu OFOKETHOTO Mpoliecca, sIBISETCS] BMEIIaTeIbCTBOM
B JIEATEIHLHOCTh [IpaBUTENBCTBA MO MCTIOTHEHUIO PECITyOIMKAHCKOTO OIOKETa, YTo
NpOTUBOPEYHUT 4.3 cT.5 KOHCTUTYLIMM W HapyllaeT MPUHIMIT pa3Aeii€HUs Tocyaap-
CTBEHHOM BJIACTH.

Taxxe B Pemienun maercst olieHKa A0BOJaM CTOPOHBI-OTBETUHKA, I7I€ Jada coria-
cust npodunsHoro komuteta KK He siBnsiercs ¢hopMoi mapiaMeHTCKOTO KOHTPOJIS,
KaK YTBEPXKIAeT CTOPOHA-O0TBETUUK. CyITHOCTh MapJIaMEHTCKOTO KOHTPOJISI COCTOUT B
IIPOBEPKE MCTIOTHEHUS IPUHATOTO 3aKOHA, KOTOpas HE MPE/IIoiaraeT Kakoe-1moo mo-
CJIeTyIONIEe COMIACOBAaHME B YACTH MCIIOJHEHUS IPUHATOTO 3aKOHA.

Takum oOpazom, KII koHCcTarupoBana, 4TO 3aKOHOAATENb, MPEJOCTABIAS IPABO
npo(UILHOMY KOMUTETY B pacHIMpEeHHOM (hopMaTe COIIacOBBIBATh BOIIPOCHI IJIaHU-
POBaHUS KAMUTAJIBHBIX BIOKEHUI U3 pecIyOIMKAaHCKOTO OIOKeTa Ha CTaJAuK UCIION-
HEHHS PECIYOIUKAHCKOTO OIOKETa, BBIMIET 32 PAMKHU KOHCTHUTYIIMOHHBIX YCTaHOB-
JICHUH B 4acTH pa3rpaHnyeHuss QyHKIUA U MOJTHOMOUYUNA OPraHOB TOCYIapCTBEHHOM
BJIACTH, U IIPU3HAJA OCIIaPUBAEMbIE HOPMbI HEKOHCTUTYILITUOHHBIMHU.

Opnako, XoTeln Obl OTMETHTh TaK)KE U Ha HEKOTOPHIE OIMOKH, B T.4. ¥ POy -
HOI'O Xapakrepa.
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Tak, m.2 ct.3 Koncrutynuu KP He coBcem TouHO nutupoBaH B Pemienuu. Jlan-
Has HopMa KOHCTUTYIMU TIpeycMaTpuBaeT TOJIBKO TO, YTO FOCYIApCTBEHHAS BIACTh
OCHOBBIBACTCSI HA MIPUHIIUIIE pa3/ICJICHHUs TOCYapCTBEHHOM BJIACTH 0€3 yKa3aHUS €€
JICTICHUSI HA TPU BETBU BIACTH, MOCKOJIbKY KOHCTUTYLIMSI TpeayCcMaTprUBaET HATUYNE
Y UHBIX TOCYIapPCTBEHHBIX OPTaHOB B CUCTEME OPraHOB rocyaapcTBeHHOU Biaactu KP,
KOTOpbI€ HE BXOJST HU B OJHY M3 BETBEW BiIacTU. B MpPOTMBHOM ciydae, UCXOIs U3
MPUHIIUAIA pa3/eJeHUs TOCYIJapCTBEHHOM MMEHHO Ha 3TH TPU BETBU BIACTU, HEOOXO-
IUMO OBLIO OBI UX OTHECTH.

Takxe KII B pe30i0TUBHON YacTH MPU3HAET HEKOHCTUTYLMOHHBIMU OCIIapuBac-
MBbI€ HOPMBI B TIOJTHOM 00bEMe, UTO HE COITIACyeTCsl C CoAepKaHUeM MOTHBHUPOBOYHON
4aCTU U Ta 4acTb, KOTOpas IO CYTH SBJIICTCA KOHCTUTYLIMOHHOW IIPU3HAHBI HEKOH-
CTUTYLIMOHHOM, T.€. B YACTU NIAHUPOBAHUSL KANUMATLHBIX LONCEHUN U3 PECN)ONUKAH-
cKk020 6100x0cema ocyuecmensiemcs Munucmepcmeom gunancos, a uz mecmuuix 6100-
JHCEMOB - UCTIOIHUMENbHBIMU OP2AHAMU MECIMHO20 CaMOYNPasieHUus Ha CETOAHAIIHUN
JI€Hb TOYK€ NMPU3HAHbI HEKOHCTUTYUMOHHBIMU. KII cienoBano nmpu3HaTh HEKOHCTUTY-
LIUOHHOW OCIIApPUBAEMYI0 HOPMY TOJIBKO B YAaCTH YKA3aHUS «1O CO2NACOBAHUIO C NPO-
Gunonvim komumemom KK 6 pacuwupennom ghopmame.

Kpome toro, B nanHoMm Pelniennn, ykaszbiBaeTcs, 4TO €0 paCCMOTPEHO 0€3 yua-
CTUS MPEACTABUTENECH CTOPOHBI-OTBETUMKA, KOTOPHIE HA 3aCEIaHUE HE SIBUITUCH T10 He-
yBaXUTEIbHBIM ITpuunHaM. Cuntaem, B 3Toi cBsi3u KII cienoBano Obl ykazaTh mpo-
HeccyalbHble HOPMBbI, pyKoBOACTBYsICh KoTopbiMu KII paccmorpena neno 6e3 ydactus
MPEJICTaBUTENICH CTOPOHBI-OTBETUYMKA. ITO BaXKHO, MOCKOJIBKY CYITy HEOOXOAMMO JIO-
Oble cBOM MpolleccyaibHble IEUCTBUSI 000CHOBBIBATH CCHUIKOWM Ha COOTBETCTBYIOIINE
HOPMBL.

3. Cnenyroniee Pemenue K11, Ha KOTOpOM MBI aKLIEHTUPYEM Ballle BHUMAHUE, CBSI-
3aHO C Cy[eOHOM BETBBIO BJIACTH U MpeJeax MOJHOMOYHHN MPOKYpaTypsl - 310 Perire-
Hue ot 27 nekadpst 2013 roxa no aenny o NpoBepKe KOHCTUTYITMOHHOCTH 4.1 cT.30 KOH-
ctutynnonHoro 3akona «O craryce cyneit Keipresckoit Pecryonukuy, rie ycTaHOB-
JIEHO, YTO PEIIeHHE TI0 BOMPOCY O BO30YKIACHUH YTOJIOBHOTIO JIeja B OTHOIIEHUH CY/IbU
npuHUMaeTcs [ eHepanbHBIM NPOKYPOPOM U YIIOJTHOMOYEHHBIMU UM MIPOKYPOPAMU HE
HUXKE cTaTyca MpOKypopoB odnacteid, ropojos burikek u Om.

KII B aTom Pemenun Takxke oOpaliaercsi K NpUHLHUIY pa3/ieleHus BIacTH, KOTO-
PBIM 03HAYAET, YTO 3aKOHOTBOPUYECKAs ACATEIBHOCTD OCYIIECTBISAETCS 3aKOHOAATEIb-
HBIM OPT'aHOM, UCIIOJIHUTEIbHO-PACIIOPAAUTEIbHAS AEATEIbHOCTD - OPraHaMM MCIIOJ-
HUTEJIBHOU BIIACTH, Cy/leOHasi BiIacTh — cyaaMmu. W nanee roBOpuTCs O BaKHOM pOJIH
CyneOHOM BJIACTH KaK OJHOW M3 BETBEH TOCYJapCTBEHHOW BIACTH, MPU3BAHHOMN OXpa-
HATh MPaBO, IPABOBBIE YCTOM rOCYJApPCTBEHHOM U OOLIECTBEHHOW KHU3HU OT JIFOOBIX
HapylUIEeHUH, KTO Obl UX HE COBEpIIa.

B sTOM nocrarouno HenpocToM aene cuuraeM, uyto KII gana oueHp BaxHbIE pa3b-
SCHEHUSI OTHOCHUTENBHO CYTH MPUHILINIA HE3aBUCUMOCTH CYAEH Ha OCHOBE KOHCTUTY-
LUOHHBIX TPEOOBAHMI, a TAK)KE CCBUIKOM Ha Ba)KHEHIINE OOLIeNpU3HAHHbBIE TPUHIIH-
bl U TOTOBOPBI, YYaCTHUIIEH KOTOphIX siBnseTcs Kuipreisckas PecmyOnuka.
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Hcxonst 3 KOHCTUTYLIMOHHOTO M MEKTYHAPOAHOIO MPUHIUIIOB HE3ABUCUMOCTH U
HEIPUKOCHOBEHHOCTH CYJIEH, a TaKXKe €IUHOTO cTaryca cynen Bcex cynoB KP, KII ot-
MEYaeT, YTO MPeI0CTaBIeHHE ITpaBa BO30YKICHHUS YTOJIOBHOTO Jieja B OTHOIIIEHUH CY-
b, TOMUMO ['eHepaIbHOTO MPOKYpOpa, YIIOJIHOMOYEHHBIM UM MPOKYPOPAM HE HHUXKE
craryca IpOKypopoB obiactei, ropofaoB bumkek u Onr mpakTHYeCKH HUBEIUPOBAT
0COOBI KOHCTUTYIITMOHHO-TIPABOBOM CTATyC CyAbH M, CIIE0BATEILHO, HECOPA3MEPHO
YIOPOCTHUI HOPSIOK BO30YXKJIEHUS YTOJIOBHOTIO Jiejia B OTHOILICHUH CY/IbH.

ITIpu stom, KII oueHp BaKHYIO MO3UIMIO BBICKA3aJl OTHOCUTEIBHO TOTO, YTO HU
poOJIeMBbI IESTEILHOCTU OT/ACIBHBIX OPTaHOB; HU OOIIECTBEHHO-TIOJIUTUYECKOE MHE-
HUE, CIOKUBIIEECS O CyAeOHOM cucTEME HE JTOJKHBI pa3pellaThecsl Bpa3pes oOIe3Ha-
YYMMbIM KOHCTUTYLIMOHHBIM MPUHLUNAM U LEISAM U CIY>KUTh OCHOBAaHUEM I yMaJle-
HUS HE3aBUCHUMOCTH M HEMPUKOCHOBEHHOCTH CYJACOHOW BETBM BJIACTH U HAPYILICHHS
(dyHIaMEHTAIIBHBIX OCHOB TOCYIaPCTBEHHOTO YCTPOMCTRA.

B 1o xe Bpems KII ykazana, 4yTO KOHCTUTYUMOHHO 3aKpEIUICHHAs] rapaHTUs He-
3aBUCUMOCTH U HEMPUKOCHOBEHHOCTH CYJIEW HE MOXKET pPacCMaTpUBATHCS KaK OTCYT-
CTBUE OTBETCTBEHHOCTH CY/IbM U HE 0O3HAYAET, UTO HA HUX HE PACIPOCTPAHSIOTCS JCH-
CTBHSI IPUHIMIIA PABEHCTBA BCEX IEpE] 3aKOHOM M cynoM. [Ipu Hanmuum gocraroy-
HBbIX OCHOBAaHUU M C COOJIFOICHHEM YCTAHOBJICHHBIX B 3aKOHOJATENILCTBE MPOIEAYD,
CY/Ibsl MOKET OBITh TIPUBIICYCH KaK K YTOJIOBHOM, TaK U K MHOW OTBeTCTBEHHOCTH. Ho
MCKIIFOYAETCS BCSIKAasi OTBETCTBEHHOCTh 3a €r0 MHEHHUS WM PELICHUS, BbICKA3aHHBIE
WJIU MIPUHSITHIE B XOZI€ OCYIIECTBICHUS MPABOCYAUS, €CIIU HE Oy/IeT YCTAaHOBJIEHO MHOE
IIPUTOBOPOM CyZa.

Tem cambiM, KIT nmpusnana, 4to pacimmpeHnue Kpyra cyoObeKToB, HaJIeJIeHHBIX Ipa-
BOM BO30Y>KJICHUS YTOJIOBHOTO JIeJia B OTHOIICHUH CYJIbH, B CBSI3H C HEJOCTATOYHO (-
(eKTUBHBIM HCIIOIH30BAHUEM UMEIOIIUXCS Y MPOKYPATYPhl MPABOBLIX CPEACTB, CO3-
JaeT MPEINOCHUIKU JJIs1 yMaJICHUSI HE3aBUCUMOCTH CYJIbU M HapylieHus 4.1, 2, 3 c1.94
Koncrurynun KP.

KII eme B omHoM cBoem PemieHuu BbICKa3biBaslach 00 0COOBIM MecTe CyleOHOM
BJIACTU B CHUCTEME pa3/IeJICHUs BIACTEH U TOJIBKO €€ UCKIIFOUUTEIIbHOM KOMIIETCHIINU
- OCYIIECTBJIATH MpaBocyaue. DT1o Pemenue ot 9 nexabps 2015 roma mo aeny o mpo-
BEpKE KOHCTUTYUUOHHOCTU CT.28 3akoHa KP «O tpereilickux cynax B Kbipreizckoi
PecmyOnuke».

4. Eme ogno ouenb BaxHoe Pemenue KII, Ha koTopomM MbI OBl XOTEIN OCTaHO-
BUTCS, CBSI3aHHOE C MPUHIIMIIAM PA3ACICHUS TOCYAapCTBEHHON BJIACTH U TAE€ OYCHb
YeTKO ObUTH yKa3aHbI MPEeIibl MOJTHOMOYHI TaKOTO OpraHa roCyAapCTBEHHON BIACTH
kak ['enepanbHas npokyparypa. I1o ceoemy crarycy coracHo aenctpyroueit Koncru-
Tyt KP oHa OTHOCUTCS K MHBIM TOCYAapCTBEHHBIM OpraHaMm, II€ YCTAHOBJIEH HC-
YepIbIBAIOIINN ITepedeHb ee nosHoMouni (cT.104).

B wactHocTh, 310 Pemenune KII ot 13 ssuBapst 2014 rona no neiry o npoBepke KOH-
CTUTYUHOHHOCTH nonoxkenus 1.1 4.1 ¢1.34 VIIK cnenyromniero conepxkanust «B UCKIIO-
YUTEJIbHBIX CIIy4YasiX — HE3aBUCUMO OT MOJCIEACTBEHHOCTH.

B nonxnom oObeMe laHHas HOpMa IIacuiia CIEAYOUUM 00pa3oMm:
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«Crarps 34. Ilos1HOMOYMSI IPOKYPOPA NIPH IPOM3BOACTBE YIOJOBHBIX eI
(1) B x00e npouzeoocmea no y2on08HOMy 0ely NPOKYPOP YNOIHOMOUEH.

1) 8036y2c0amsb yeonosHoe deno, nopyuams, nepeoasams 0is paccied08anusl cie-
008amensiam 8 cCOOMEemMcmeaUul ¢ NOOC1e0CMBEHHOCbIO, 8 UCKIIOUUMENbHBIX CLYYASX
- He3A8UCUMO OM NOOCIEOCMBEHHOCTU, ... »

KII cBoe Pemrenne HaunHaeT ¢ yKka3aHus OAHOTO U3 IOJIHOMOYMM ITPOKYPATYPhI KaK
YTOJIOBHOE MPECIIEIOBAHUE TOJPKHOCTHBIX JIMI] B KAYECTBE OTAEIBHON, CAMOCTOSATEb-
HOU (pyHKIIMH, 000COOIEHHOH OT IPYTruX (PYHKIIMMA, OCYIIECTBISEMbIX POKYPATYpOil.
Nmenno B 3tom Pemiennn KII onpenensier ocoOblil cTaTyc MpOKypaTypbl B KOHCTUTY-
LIMOHHOW CHUCTEME TOCYAAPCTBEHHBIX OPTaHOB, KaK CAMOCTOSITEIIBHOTO, HE3aBUCUMOTO
rOCyJIapCTBEHHOI'O OPTraHa U HE BXOJSIETO HUA B OJTHY U3 BETBEU BiIacTh. 1 3T0 Kak Mbl
YK€ YKa3bIBAJIM BBIIIE U KakK 3T0 ykaspiBaeT KII, ncxoguT m3 JOTMKU CTPYKTypHUpOBa-
Hust Koncrturymuu KP.

KII B aToM Pemiennu naet Gosiee TOUHOE TOJIKOBAHUE MPUHITUITY pa3AeIeHUs TOCY-
JTAPCTBEHHOM BJIACTH, 3aKkperuieHHoro B 1.2 ¢T.3 Koncruryuuu KP, rae ormeuaer, 4yto

BO—I—X, 9TOT IMPUHOUIT HE UCKIIIOYACT BO3MOKHOCTh CYHICCTBOBAHUS MHBIX MHCTH-
TYOUOHAJIbHO HC3aBUCHUMBIX U (bYHKHHOHaHBHO CaMOCTOATCIIbHBIX TOCYAapCTBCHHO-
IMPpaBOBBIX HHCTUTYTOB,

B0-2-X, Koncturynus KP Bo3noxuna Ha npokyparypy (GyHKLIHIO OCYIIECTBICHHUS
YTOJIOBHOTO IIPECIIEAOBAHUSA JOJDKHOCTHBIX JIMI[ TOCYIapCTBEHHBIX OPTaHOB B LIEIAX
o0ecreyeHus: pa3yMHOro (PyHKIIMOHMPOBAHUSI MEXaHU3Ma rOCy/lapCTBEHHOM BJIacTH,
OCHOBAaHHOI'O HAa NMPHUHUMIIE B3AUMHBIX CHEPKEK U MPOTUBOBECOB, IOCKOJIBKY IIPUH-
LIUIIBI IEATEIbHOCTU MPOKYpPATYyphl, IPOU3BOAHBIE OT €€ KOHCTUTYIIMOHHOTO CTaTyca,
UCKJIIOYaOT BO3MOXKHBIE (DOPMBI BIMSIHUSI M BO3JEHCTBUS HA IPOKYPATypy CO CTOPOHBI
JIPYTUX TOCYJapCTBEHHBIX OPTraHOB.

Ucxonst u3 aToi cnienuduyeckoil 3a1aun, BO3JI0KEHHON HA OPTraHbl MPOKYPATYPhI
Koncturyuueit, KII npuxonut BrnonHe 000CHOBAHHO K BBIBOAY O TOM, YTO TAKOE€ UX
MIOJIHOMOYHME KaK YTrOJIOBHOE IMPECIENOBAHNUE JOJKHOCTHBIX JIMI] FOCYIapCTBEHHBIX
OpraHOB UMEET CaMOCTOSTENbHBIA U 000COOICHHBIN XapakTep U JOHKHO paccMaTpH-
BaThCSl UCKJIFOUUTEIBHO KaK MOJHOMOYHUE MPOKYPATYpPhl, T.€. OCYIIECTBISATHCS UM He-
MOCPEJICTBEHHO.

Tem cambiM KII npusnana ykasanuele nonoxenus YIIK n3noxeHHoe ciioBamMu «6
UCKTIIOYUMENbHBIX CYYAAX — He3ABUCUMO 0N NOOCAe0CEEHHOCHUY, HEKOHCTUTYIIH-
OHHOM B 4YaCTH, KacCarolleUCs NOPYyYEHHUs, Nepeadyn MPOKypOpOM I paccienoBa-
HUS UHBIM CJIEICTBEHHBIM OpPraHaM YTOJIOBHBIX JEJ O MPECTYIICHUSIX, COBEPILIEHHBIX
JOJKHOCTHBIMM JINIIAMU TOCYIapCTBEHHBIX OPTaHOB.

Crnenyer Takke OTMETUTD, YTO MpUXoAs K TakoMy BbiBofy, KII Bbickazana odeHb
Ba)KHY0, Ha HAIIl B3IVISI], PABOBYIO MO3UIIMIO OTHOCUTEIHLHO HEOMIPEACIICHHOCTH HOP-
MBI (371€Ch TEPMHUHA «B UCKIIIOUUTENIbHBIX CIIy4asx»), MPEJOCTaBISIONENH CyObEKTY
IPaBONPUMEHEHHUS (3[1eCh MTPOKYPOPY) BOBMOKHOCTh HEOTPAHUUYEHHOTO YCMOTPEHUS
MIpU IPUHSATUNA COOTBETCTBYIOIINX PEIICHUN U OMIPEICICHUH MPOIECCYaIbHBIX TIPaB U
00513aHHOCTEN YUYaCTHUKOB YTOJIOBHOTO MIPOIIECCa.

158



Koncrurynmnonnas nanara Bepxosnoro cyna Keipreizckoit PecryOnuku

Ho ectb 1 HEKOTOPBIE BONIPOCHI M K TaHHOMY Perenuro.

Tak, B pe30ystOTUBHOM 4YacTu PemieHus aenaercss OTChUIKA K MOTUBHPOBOYHOM
YacTH, T€ Kak Obl ONpeseieHbl KPUTEPUH JTOJDKHOCTHBIX JIUIL TOCYJaPCTBEHHBIX Op-
raHOB, MOJICIEACTBEHHOCTh COBEPILECHHBIX UMW MPECTYIUIEHUNH KOTOPBHIX OTHOCHUTCS
UCKIIFOUUTENIBHO TIPOKyparype. OnHako, B MOTUBUPOBOYHOM YaCTHU 3TH KPUTEPUH MBI
He Hauuwy. TaM Juib JaeTcs OLleHKa MOJ0XKEHUSIM YTroJOBHOTO 3aKOHOAATEIhCTBA O
KPUTEPUSIX JOJKHOCTHOTO JIUIA KaK HEJIOCTATOYHBIE U B CBSI3U C YEM OTCHUIAIOT 3a-
KOHOJIATENI0, KOTOPBIN JIOJXKEH ONPENENIUTh KPYT JIUL, YTOJIOBHO-IIPECIEYEMBIX CO
CTOPOHBI TPOKYPATYPHI.

OtHocutenbHO noctanoBiieHus: KII o pazbsicHeHun nanHoro PemeHust Mos 1o3u-
IS HE pa3 Oblja 03By4YeHa, TOITOMY HET HEOOXOJUMMOCTH Ha HEM OCTaHABJIMBAThCAL.

Pe3tomupys cBoe BBICTyIUIEHHE, XOTesna Obl CKa3aTh, YTO KOHEYHO €CTh U HHBIC
IPUMEPHI TOJIKOBaHUsA JaHHOro npuHiuna KII, kotopele, Ha Hanl B3MIs, YCIEUIHBI U
CTAOMIIM3UPYIOT MEXaHU3M B3auMojeicTBUs Biaacteil. Ho B TO e BpeMsi HyHO OT-
METUTH, YTO IIPEOAOJIECHUE MMOCPEACTBOM KOHCTUTYIIMOHHOIO IIPAaBOCYAUS HEKOHCTHU-
TYLMOHHOTO 3aKOHA, T.€. aKTa IIPEACTAaBUTEIILHONU JEMOKPATHUH, HE BCEI/la BCTPEYAECTCSA
C IOHMMAaHHUEM, 0COOEHHO Korya 3akoH u perienue KII 3arparusator Hanbosee octpbie
po0JIeMbl 00IIECTBA, ITO KOTOPBIM HET JOCTATOYHON KOHCOJIUAAIMHU IPAKIAHCKOM MTO-
3ULIAU.
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P. MbIp3aj1imMoOB, JOKTOP IOPUANYECKHX HAYK,
JlekaH OpUINYECKOro (paKyJibTeTa
Keoipreizckoro HannonansHoro ynusepcurera uMm. K. bajnacarsina

Mopgenb KOHCTUTYUMOHHOM OCTUIIMH HA IPpUMepe
Kbipreizckoii Pecny0ianku

VYBaxkaemble YUaCTHUKU KOH(PEPEHIIUH,

Haneroch, uro qanHas koH(GEpEeHUsl CTAHET OBOAOM JIJIsl CEPbE3HOM AUCKYCCHH.
Jluckyccum, NOCBAIIEHHOW HE TOJBKO CErOAHAIIHEMY, HO M 3aBTPAIIHEMY JIHIO HAIlIe-
ro TOCyAapcTBa, OyylIeMy HAIIEro OpraHa KOHCTUTYLIMOHHOTO KOHTPOJIS.

AHanu3 c1eTaHHOTO U U3BJIEYEHUE YPOKOB SIBIISIETCS 00s3aTeNIbHBIM YCIOBHEM Pa3-
BUTHUSA JIJIS1 JIFOOOTO rocyaapcTBa, B ToM unciie u 11 Keipreizcrana. [logoOHbie BeTpe-
YW BAXKHBI JUISl YUYEHBIX, ITOJIMTUKOB, U1 HAIIMX COOTEYECTBEHHUKOB, JJISI BCEX, KTO
BHHUMATEJIBHO CJIEIUT 33 Pa3BUTUEM HAIlIei CTpaHbl U IEMOKPATHH, YTOOBL, IO HOBOMY,
B3IVIIHYTh HA KOHCTUTYLIMOHHYIO MOJENb, KOTOpas CIOKWIACH B KbIpreI3cTaHe uepes
MIPU3MY KOHCTUTYLHOHAJIN3MA.

[Ipoananu3upoBarh MPOIUIOE M HACTOAILEE HAIIEH CTPaHbl, OCO3HATH LIEHHOCTh
HAallMOHAJIBHOTO OMNBITA KOHCTUTYLIMOHAIU3MA MPEICTABISET Il HAC HE TOJBKO Ha-
YUHBII HHTEPEC, HO U UMEET CEPHE3HYIO MOJIMTUYECKYIO 3HAaUUMOCTh. [lo3TOMY ceron-
HSLIHSAS KOH(EpEeHUUs, MOCBSIICHHAs! MECTY U 3HAYEHUIO OpraHa KOHCTUTYLMOHHOTO
KOHTPOJIS, €1IE pa3 NOATBEPKIACT, YTO KAKIAsl CTPaHa UAET K IEMOKPATUU CBOUM ITy-
TeM, CO CBOEH crienu(uKoi, XxapakTepHOU AJisl OT/IeNIbHO B3siTOU cTpaHbl. I Kbipreiz-
CTaH B 3TOM OTHOILIEHUH HE UCKITFOUEHHE.

B cBOEM BBICTYIIIEHUH, MHE XOTEJIOCH OBl MOPACCYKAaTh 00 HICTOPUH U IEPCIIEKTHU-
Bax pa3BUTHS CHIEUATIU3UPOBAHHOIO OpraHa CyJeOHOro KOHCTUTYLIHOHHOTO KOHTPOJIS
B Hatei ctpane. Koncruryuus Keipreizckoil PecryOnuku, MOKHO cKa3aTh, 3aKpenuia
TPEX3BEHHYIK) CHCTEMY NPOBEPKU KOHCTUTYLIMOHHOCTH NMPUHHUMAEMBbIX akToB: IIpe-
3uneHt, JKoropky Kenem, Koncturynnonnas nanara BepxoBHoro cyna. Peanuzanms
KOHCTUTYIIMOHHOTO KOHTPOJIA 3aKperuieHa 3a Koncrurynnonnon nanaron BepxoBHo-
ro cypa. CnenoBarenbHo, B Keipreizckoil PecryOnuke 3akpenuiics nepexo OT YUCTO
NapJaMEHTCKOT0 KOHCTUTYLIMOHHOTO KOHTPOJIS K CIEHUATU3UPOBAHHOMY CYI€OHOMY
KOHCTUTYIIHOHHOMY KOHTPOJTIO'.

B xoHTeKkcTe nccnenoBaHus ONPENEIeHHOIO Kpyra cTpaH, UMEIOUIMX OOIIyIO C Ha-
Il CTPAHON UCTOPUIO U OOIIME CTAPTOBbIE YCIOBUA (pPEUb UAET O CTpaHaX MOCTCOBET-
CKOT'O MPOCTPAHCTBA), MOXHO C/AENaTh BBIBOJ O TOM, YTO CHCTEMAa KOHCTUTYIMOHHOTO
KOHTPOJIs, 00pa30BaHHAas B yKa3aHHOMW IPyIIE FOCYIapCTB, €IlIe 1aJIeKO HE COBEPILIECHHA.

! Kak nsBectHo, patee B Koiproiscrane, ¢ 1993 roga mo 2010 rop, crienyaansupoBaHHbBI CyaeOHBIN

KOHCTUTYLVOHHBII KOHTPOIb OCYIIeCTB/IANCA KOHCTUTYLMOHHBIM cygoM  KbIproisckoir
Pecrry6nmmxm.
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[TonTBepkaeHreM Cka3aHHOMY MOTYT CIIy>KUTh coObITHsi B Poccun 1993 roxa, B Ka-
3axcrane 1995 rona, a Taxxe Ha Ykpaune 2007 roga u B Keipreizcrane 2010 rona, Bos-
HUKIINE B CBS3U C KPU3HCHBIM 00OCTPEHHEM B3aMMOOTHOILICHUN MEXIY OTACIbHBIMU
BETBSIMU IMyOIMYHOW BIIACTH. B 3TUX CUTyalMsIX FOPUCAUKIUS CIEHUATU3UPOBAHHbBIX
OpraHOB KOHCTUTYLIHOHHOTO KOHTPOJISI BOCOIPUHUMAJIACh HE B KAYECTBE IIPABOBOIO CTa-
OunM3aTopa v rapaHta KOHCTUTYLIMOHHOTO CTPOsI CTPaHbl, Kak 3TO JIOJKHO OBITh, a Kak
CPEICTBO CyAeOHOrO BO3AEHCTBHS HA MOJUTHUECKOTO onmnoHeHTa. [loaromy HeoOxoau-
MO IMOHUMaTh, YTO 3aKPEIUICHHE B KOHCTUTYLHAX OCHOB KOHCTUTYLIMOHHOTO CTPOS U
CHEUATU3UPOBAHHBIX OPraHOB KOHCTUTYLIMOHHOW FOCTULIMU 10 UX OXPAHE OTHIONb HE
03HAYAET, YTO IrOCYAApCTBAa aBTOMAaTHYECKU MOTYT CUATATHCS KOHCTUTYLIMOHHBIMU. YUTO-
Obl 3TH OCHOBBI PEATM30BATh HA MPAKTHUKE, HYKEH JOCTATOYHO JJIUTEIIbHBIN CPOK.

Ha ceronusmnuii nenp 3idopust JOCTUTHYTOM HE3aBUCUMOCTH, OOPETEHHOTO CY-
BEPEHUTETA MOCTENEHHO CXOIUT HA HET, BO3HUKAET 0CO3HaHuE TOro, yto Keipreizcran
KaK KOHCTUTYLITMOHHOE TOCYAapCTBO JIEJIAeT TOJIBKO NEPBBIE IIark Ha IyTH CBOETO (hop-
MUPOBaHHUS B 3TOM KadecTBe. ONTUMAaJIbHBIA BApUAHT KOHCTUTYLIMOHHBIX OCHOB MH-
CTUTYTOB TOCYapCTBEHHOM BIacTH enle He HalieH. B KeipreizcTane npouecc BHenpe-
HUSL PE3YJbTaTOB MOCIEAHEN KOHCTUTYIITMOHHOU pedOopMBI e1lle MPOJOSIKACTCS, a YKe
BO3HHKJIM M 00CY)KIAIOTCS BOIIPOCHI HOBOM (0OuepeHon) pehopMbl KOHCTUTYIINH.

Hannure KoHCTUTYIIMOHHOM MaJIaThl B CTPYKType BEpXOBHOTO Cyza ABIISIETCS CBO-
eoOpa3Hoit ocobeHHocThio Kbipreizcrana. Takoil CTpyKTypHON KOMIO3UIIMU HET HU B
onHon m3 crpan ConpyxkecrBa HezaBucumbix I'ocynapers. Takoe ycraHoBieHHE, Ha
MO B3MIIAJI, COEPKUT B ceOe HATMUKUE BO3MOMXHBIX PUCKOB IO BOSHUKHOBEHHIO KOH-
(GUKTOB Kak Mex1y KOHCTUTYLIMOHHOM Nanaroil U ApyruMH CTPYKTYPHBIMU MOAPA3-
nenenusimu BepxoBHoro cyna (koseruu, [lnenym), Tak u mexay KoncturyunonHoi
nanaroil u caMuMm BepXoBHBIM CyzioM B OyzylieM, He TOBOPSI Y>K€ O B3aUMOOTHOIICHH-
ax ¢ [lapnamentom, IIpesunentom u [IpaButesnbcTBOM.

B pamkax cioXuBLIEHCS KOHCTPYKIHMH, Y OpraHa KOHCTUTYIIMOHHOTO KOHTPOJIS
MMEIOTCS CIEAYOUIME BO3MOYKHBIE BAPUAHTHI Pa3BUTHS: BO-TIEPBBIX, KaK PE3yJIbTaT €€
TATOTEHUS! K CAMOOBITHOMY Pa3BUTHIO, BO-BTOPBIX, KaK PE3yJIbTaT €€ €BPOINEU3ALINH.

[Ipu nepBoM BapuaHTe (TaKk HA3bIBAEMOM CaMOOBITHOM Pa3BUTHUHU) C UCIIOIb30BaHU-
€M UMEIOILIEroCs 3HAYUTEIbHOTO MUPOBOTO OIBITa MOYKHO C OOJBIIMMHA OTOBOPKAMH T'O-
BOPUTH O HAJIMYMK CBOCOOPA3HON HaIlMOHAIbHOM Mozenu B KbIprei3ctane B cpaBHEHUH
C IPYTUMU cTpaHaMu. B MupoBoM maciuTabe Takoro poga MOjAeIb IPUMEPHO CXOXkKa CO
CTPYKTYPOM, CYIIECCTBYIOIICH B OTJCIBHBIX cTpaHax’. [[03ToMy, BOBMOKHO, €CTh CMBICIT
Jlajiee pa3BUBATh ATO HAIIPABJICHUE U CTPOUTH B OTIEIBHO B3STOM CTPaHE CBOK MOJIEIb
KOHCTUTYIIMOHHOM FOCTHUIIMU — HEMOXOXKYI0 Ha JIPYTrHe KIACCUYECKUE MOJAEIU. JTO B
KaKOW-TO Mepe OyJeT 3ByUaTh B YHUCOH CO Cclieu(UKON pa3BUTHS BCEH CTpaHbl, a UMEH-
HO - B HOBOM IIOCTPOEHHUH CUCTEMBI TOCYIapCTBEHHOM BiacTh. Peus njer o0 ycraHose-

HecmoTps Ha TO, 4TO OBUI JOCTUTHYT OIIpefe/IeHHBII 001IeCTBEHHBIN KOHCEHCYC O MOPAaTOpUU Ha
BHeceHMe n3MeHeHMi1 B OCHOBHOII 3aKOH cTpaHbl 1o 2020 ropa.

MO>KHO TOBOPUTD O HAJIMYMU OOIINX YePT C OTAENbHBIMM CTpaHaMyu MeKCMKaHCKOTO 3a/1uBa m6o
B Anonumn.
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HUM NIapJIaMEHTCKOM, a BepHee, CMEIIaHHOW (POPMBI ITPaBJICHUS. DTU U3MEHEHUS ObLIH
3aJI0’KEHbI B PE3YJIbTATE MOCIeIHEN KOHCTUTYLIMOHHOU pedopmbl 2010 roaa.

Bropoii BapuaHT (MOXKHO €ro 00O3HAYUTh KaK €BPOMEUCKUl 1100 €BpOoIren3upoBaH-
HbII) IPU3HAET BBIILICONMCAHHOE MOJIOKEHUE - HEPALMOHAILHBIM, B CBSI3U C Y€M, Iojiara-
JI0Ch ObI BBIBECTH OpraH Cy1e0HOr0 KOHCTUTYLIMOHHOTO KOHTPOJISI U3 cocTaBa BepxoBHOIO
Cyla CTpaHbl U BEPHYTh EMY CAMOCTOSITEIbHYI0 HHCTUTYLIMOHAJIBHOCTD B (POpME KOHCTH-
TYLIMOHHOTI'O CyZa, KaK CAMOCTOSATENBHOTO M HE3aBUCUMOT0 TOCYAAPCTBEHHOIO OpraHa.

OnHako ¢ HEAABHUX IOP MOABUIICSA TPETUW BAPHUAHT, B COOTBETCTBUMU C KOTOPBIM
KonctutryunonHnyto nanaty BepxoBHOTo cyna npeajaraeTcsi BOoOIe BbIBECTU U3 CH-
cTeMbl cyneoHo Biactu. [Ipegnaraercs BkiaounTh KoHCTUTYIIMOHHYIO Tanary B pas-
nen Koncrurynun: MHBIE TOCYIAPCTBEHHBIE OPI'AHBI. IIpu sToM npenmno-
jaraercsi, YTo JaHHBIM opraH OyaeT HajaesieH (YHKUMSIMH COBELIATEIbHO-PEKOMEH-
JATEeJIbHOTO XapakTepa, 4To OyJeT CKOpee XapaKTepU30BaTh €ro YK€ HE B KaueCTBE
oprasa cyi1eOHOro KOHCTUTYLIMOHHOTO KOHTpOJIsI, @ CKOpee, B KAYeCTBE OpraHa KOH-
CTUTYLIMOHHOT'O HaJ30pa, TO €CTh 0€3 HaJUu4Msl MPaBa/IIOJIHOMOYHUS OTMEHSATh HEKOH-
CTUTYLIMOHHBIE aKThl CBOUM perieHueM. TakuM 00pa3oM, pelieHrs HOBOro OpraHa He
OyIdyT OTHOCHUTBCS K pa3psiay 00s3aTelIbHbIX K UCIIOJHEHHUIO. B TakoM ciryyae, 3aKOHbI
[TapnameHTa, Kak ¥ MHBIE HOPMATUBHBIE IPABOBBIE AKTHI, BCTYIIMBILNE B CUITY, HEJIb35
OyIeT OCIOPUTh Ha MPEAMET UX KOHCTUTYIMOHHOCTH. [1o ciioBaMm skcnieproB Beneru-
aHCKOM KOMHUCCHH, BIIacTH KbIpreI3cTana, IpuHUMAasl peieHre o TukBuganmun Koncru-
TYLIMOHHOM TajaThl Kak CylIeOHOr0 OpraHa, OIyCKarT rpyoeinyro ommoky.* BerBoa
KoHcTUTYIMOHHOM Nanarel U3 cyaeOHON BETBU MOXKET CTaTh CBOEOOPA3HBIM CUTHAIIOM
U JJaKEe PUCKYET MPUBECTU K OTKATY OT MapiaMEHTCKOU (OPMBbI ITPaBICHUSI.>

Ha nam B3misn, cyiiecTByeT HEOOXOAMMOCTh B MOJHOM MEpe OCMBICIUTh JCH-
ctBytoiyto Koncturyuuto Keipreizckoit PecryOmnrku, 4ToObl OHa Ha OCHOBE HAY4YHO-
ro aHajiM3a W MPOTHO30B CIIYXKWJIA YJAOBJIETBOPEHHIO OCHOBHBIX OOILECTBEHHBIX 3a-
IIPOCOB. DTO MPOU30MAET TOJBKO TOTAa, Korna KoHcTutyuus OyaeT cOOTBETCTBOBATh
pea’abHbIM OOIIECTBEHHBIM MOTPEOHOCTSIM KOHKPETHOTO CTPOSl U €ro 0OBbEKTUBHOMY
Pa3BUTHIO, & ISl 3TOI0 HEOOXOIUMO MPOJOJIKUTE BEIPAOOTKY pEeaIbHbIX MEXaHU3MOB
€€ 3alIUThI OT JII00OT0 pojia MOCATATENIbCTB.

[Ipu 3TOM 0COOYI0 BaXKHOCTh MPUOOPETAIOT HOBBIE HAYYHBIE MTOJIXO/1bl, COBEPILIECH-
CTBOBAaHME MOJIEJIM KOHCTUTYLIMOHHOM FOCTULIMH, & TAKXKE JAJTbHEUILIETO Pa3BUTHS TO-
cyznapcTtBa U ooOecTBa. Hayka noimkHa nepBoi BBISIBISTh U CTABUTH MPOOJIEMbI, OHA
K€ JJOJDKHA [TOMOTAaTh HAXOUTh IYTH UX PELICHUS.

[TocTrcoBeTckre KOHCTHUTYLMOHHBIE peOpMbl BHECIM Majl0 HOBOTO B MHUPOBOE
KOHCTUTYILIMOHHOE pAa3BUTHE: KOHCTUTYLUWUH NPUHUMAIIACH IyTEM 3aMMCTBOBAHMS,
KOMOWHHPOBAIKMCH 3JIEMEHTHI PA3HBIX CUCTEM U JIETKO MEHSJIUCH N0/ BIMSIHUEM TEKY-
[IUX TOJUTUYECKUX COOOPAKEHUMN.

* IIpod. Aptyp peBp, cynbsa CrnaBuna band // MexpynaponHas koHdepenunn 4 mas 2015 ropa, T.
bumkexk.

> INomonbckas [I., «kKorcTuTymonHas nanara. Bcem BoiiiTu BoH». butikek — VIA «24.kg», 14/05/15 .
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Konctutyunonsnoe pazsurue Kbiprei3ctaHa yHUKaJIbHO B TOM IUIaHE, YTO CTPAHA MO0~
CTOSTHHO AKCIIEPUMEHTHPYET C KOHCTUTYLIMOHHBIM YCTPOMCTBOM M OpOCAET BBI3OB IO-
JIMTUYECKON CTarHalyy U aBTOPUTAPU3MY B PETMOHE. 32 KOPOTKHUM IIOCTCOBETCKUU I1€-
pHUOJI CTpaHa OCYIIECTBIIIA LIEIBIN psiJi (CEMb) Pa3IMYHBIX KOHCTUTYIIUOHHBIX PedOpM.
[Tpunstue HoBoii Koncrutyuuu Ha pedepenayme 27 urons 2010 1. crano Haubonee pa-
JMKAJIbHOM MONBITKOM M3MEHEHUS TIOJIMTUKO-TIPAaBOBOro pexxrma B Kbipreiscrane (1 B
pEruoHe B LEI0M), 0003HAYUB NEPEXO]] K MAPIAMEHTCKOMY BEKTOPY Pa3BUTHS CTPAHBI.

Bce 370, 6€3ycioBHO, JieflaeT aKTyaJbHbIM U HEOOXOJUMbIM BHUMATEIbHBIN aHa-
JIM3 KOHCTUTYIMOHHOTO ycTpoicTBa KbIprei3crana, B TOM YHCIIE POJIM U MECTA UHCTH-
TyTa KOHCTUTYILIMOHHOW FOCTHIIMM B CUCTEME MHCTUTYTOB I'OCYAAPCTBEHHOM BIIACTH.
Opranbl cyneOHO# Biactu, B ocodeHHocTu KoHcTuTyunoHHas nanara BepxoBHoro
Cy/1a, BBICTYIIAIOT BaKHBIM 3B€HOM B 00€CIEUEHUH CACPKEK U IPOTUBOBECOB BO B3au-
MOJIEICTBUU OPTraHOB 3aKOHO/IATEILHON, UCTIOIHUTEJILHOU U Cy/1IeOHOM BETBEH BIACTH.

@OYHKIMOHUPOBAHUE OpPraHa KOHCTUTYILIMOHHOM IOCTUIMM Ha 3Tanax (popMHpoBa-
HUS1, OCYLIECTBIICHHUS IOJTHOMOYMIA U UCTIOJTHEHUS! PEILIEHUI BCEria 00yCIIOBIEHO CII0XK-
HOM B3aUMOCBSI3bIO ITOJINTUKH U ITpaBa. B ycI0BHSIX KOHCTUTYLIMOHHOM HECTAOMIIbHOCTH
3Ha4Y€HUE CyNeOHOM BJIACTH BO3PACTAET, HO OJIHOBPEMEHHO BO3HUKAET Yrpo3a ee MoJu-
TU3alMU U 3aBUCUMOCTH. DTOT ()eHOMEH uMeN MecTo U B KbIprei3crane, rjae npuHsITHE
€BPOIEHCKON (KEIb3E€HOBCKON) MOJEIN aOCTPAKTHOIO KOHTPOJIS KOHCTUTYIIMOHHOCTH
CTOJIKHYJIOCh C TPOOJIEMOM 3aBUCUMOCTU CyJa OT MCHOJHUTENbHOM BiacTH. KoHcTH-
TYUHOHHBIN cyn KbIprel3crana, Kak ¥ MHOTHX JIPYTHX CTPAaH PEruoHa, JAeWCTBUTENBHO,
CJIMLIKOM YacTO CTAaHOBUJICSI HA CTOPOHY JEHCTBYIOIIEH BIacTH, MPOJJIEBas MOJTHOMO-
Yusl ACUCTBYIOIIETO MTPE3UACHTA, & B CIIy4ae €ro CBEP>KEHUsI — BCTaBasi HA CTOPOHY MO-
OeUBIIETO JIMAEPa, JETUTUMHUPYS €ro BIACTh JTOKTPUHON «PEBOIOLIMOHHON HEOOXO-
mumoctiy». C 3TUM CBsi3aHa yTpara JETMTUMHOCTH KOHCTUTYLIMOHHOTO NPABOCYAHS U
BBIJIBH)KEHUE MW OTMEHBI KOHCTUTYIIMOHHOTO cyna kak TakoBoro®. Ho! /locraTouno
Ob110 ObI 3aMeHUTH cocTaB Cyza, MOXKHO ObUIO ObI MPOPEBU3UPOBATH €r0 MOJIHOMOYUS,
HO coxpanuts cam opra, Kak 310 ObUIO clieiaHo, Hanpumep, B Poccun. Xopouio XoTh
COXpaHWJICA HENOCPEACTBEHHO HHCTUTYT CyA€OHOTO KOHCTUTYLIMOHHOTO KOHTPOJIA.

B 3akiroueHun xorenoch Obl CKa3aTh, YTO B CIy4ae €ciiu OylyT BHOCUTHCS U3MEHE-
HUs B KOHCTUTYIMIO, MHE KaK YYEHOMY-KOHCTUTYIIMOHAIMCTY BUJUTCS 1€J1eCO00pa3-
HBIM [IEPECMOTP cTaryca U (hOpMbI OpraHa KOHCTUTYLIMOHHOTO KOHTposist B KeIpreizcra-
HE C LIEJIbIO TIOBBIIICHUS €r0 POJIM KaK rapaHTa COOJIONEHUSI PABHOBECHS MEXK/y BETBSI-
MU BJIACTH, TO €CTh NPEAJIaraeTcs BepHyThes K cTarycy KoHCTUTYHMOHHOTO cyaa.

® Menymescknii A.H. Peomonusi B KHprusuu: MTOTM M TIEPCHIEKTHBB KOHCTHTYLHOHHBIX Npeobpa3oBaHuii //
CpaBHUTENBHOE KOHCTUTYIIMOHHOE 0003peHue. - M.: MHCTUTYT npaBa u myonuaHoi nonutuku, 2011, Ne 1 (80). - C.
13-32.
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Nudpopmannonnoe coodmenne o I'V Konrpecce BecemupHnoii
KOH(epeHUNH M0 KOHCTUTYIIHOHHOMY NIPABOCYIUI0

IV Konrpecc BecemupHoii koH(pepeHImH 1o
KOHCTHTYIIMOHHOMY IPaBOCY/AUIO NpUMeT B BuibHioce
NIpe/ICTaBUTENEH Cy/10B KOHCTUTYIIMOHHOM

e —— FOPUCIMKINH H MEKTyHAPOJHBIX OPraHU3aIHid CO
e BCETO MHpa U CTAHET MECTOM B3aWMMHOTO
THI COSTTTTUTESE L O COTPYAHHNYECTBA 1 oOMeHa HICSIMH.

O TR LUk Ll LT L

© 2016 State Department of Tourism

Cyn, npunumaromuii Konrpece

Koncrurynuonnsriii Cyn Jintosckoii Pecniyoinkn
OcHoBau B 1993 rony

IosHonpaBHblii ywieH Kondepenuun

€BPONelCKNX KOHCTHTYIHOHHBIX cy1oB ¢ 1997
roza

ITosinonpaBHbIii 4wien BecemupHoii kondepenuuu
10 KOHCTUTYIIHOHHOMY npaBocyauio ¢ 2008 roxa

THE CEETTTUTEOELL ODLEE
N FE EErEELE O L TR

bonpmoii uectbto st Koncrurynmonnoro Cyna Jluteel siBisiercs, Bnepsblie B EBpore,
npuHuMare  4-piif - Konrpecc BceemupHolt  koH(epeHIMH HO  KOHCTUTYLHOHHOMY
HPaBOCYAUIO.

Konrpece cocroutcs B 2017 rogy — 3TOT roj OCOOCHHO 3HAMCHATENICH IS HAIIEro
rocynapcTBa, Tak kak JlutBa Oymer ortmedars 25-metme Kouctutymmum JlnToBckon
PecmyOmuku.
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Jlototun

x Jlororumn CUMBOJIM3UPYET TECHOC COTPYAHUUIECTBO
MEXAY WHCTUTYUAMU KOHCTUTYLIMOHHOTO
L IipaBoCyaus, KOTOpbIC CTpEMSATCA IIOACIIUTHCS
i LUEHHBIM OIBITOM, HPHOOPETEHHBIM B paboTe Mo
OCYHICCTBJICHUIKO KOHCTUTYLHHOHHOI'O IMPaBOCYIUd —
OCHOBHOI'O TrapaHTa JACEMOKpaTuy, 3allydTbl I[paB

YeJI0BeKa U MPaBOBOTO rOCYAapCTBa.

 —

TpPI IJIaBHBIX DJICMCHTA:

bt SR OF T =  KoHcrutyuus (npeacrapieHa rpadhuuecku B
WOELD CONFERERCE ON ngerax guara Jlures)
CORSTITUTHIRAL JUSTICE = 3emHoit map
¥ Lnksd =  durypa gemoBeKa

*  Bockpecenue, 10 cenTsiops
— IlpuObITHE Y4aCTHUKOB (M3 JaTbHHUX
cTpaH)
= TlouenensHuk, 11 centsaops
— IlpubbiTne yqyacTHUKOB (U3
GIU3JIeKAINX CTPaH)
— 3acesanusi B paMKax pernOHaJIbHbIX H
JIMHTBUCTHYECKUX TPYIIIT

'- - o i - " b | — Bacenanne Biopo Beemuproit
KOH(pepeHIHn
¥ 13 =  Bropuuk, 12 centsaéps
— Konrpecc

BcemnpHoii konpepenuuu

Q‘D G {:J d:: 4 — TenepanpHas Accambries Uist 4ICHOB
1 i

= Cpena, 13 centadps
— Konrpecc (npoomkenue)

= Yersepr, 14 cenTa0ps
— CoumanbHasi mporpamMma

= IIaruunnua, 15 centadps
— Ot6pITHE

D = -
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BEPXOBEHCTBO ITPABA U

KOHCTUTYLUMUOHHOE ITPABOCYIUE

B COBPEMEHHOM MUPE

IToaTembl

1. Paznuunbie KOHIENMIMHU BEPXOBECHCTBA NMpaBa

I1. HoBble BBI30BbI BEPXOBEHCTBY NpaBa
III. IIpaBo u rocynapcTao
IV. IlpaBo u yesioBek

Jononnumensno (nocmosaHHan mema KOHZPeccos):
V. HezaBucumocts Cy10B-4/1€HOB
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'.:E" [ . .

=]
Kﬁﬂl{eﬂlﬂlﬂ H BOIIPOCHUK

*  Konuenuus u BonpocHuk OynyT Bbicnanbl Bcem wienam BKKII B urone 2016 1.

*  Bropo BKKII corracoBaio, 4to KpalHIM CpPOKOM /IS OTBETOB Ha BOMPOCHHK SBIISIETCS

30 Hos10ps 2016 .

BuabHnioc, JIntBa

11-14 centsiops 2017 r.

http://www.wccj2017.1t/

Jlist obecrieueHns JOCTyma K
aKTyaJIbHOW U OOHOBJICHHOM
uHbOpMALUK O TPUOIKAOIIIEMCS
Konrpecce 0611 co3nan
ClielUalbHbI BeOCAMT.
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= Ho.l — YTBepxaéH OromKeT.

= Ho. 2 — Co31aH OprkoMHUTET JUIs
obecredeHnst 0CHOBAaTEIbHON
MOJrOTOBKH K 4-TOMY
Kourpeccy. Oprxomurer
Bo3maBnsieT Kanmtep
Koncrurynnonnoro Cyna
JlutoBckoit PecriyOmukm.

Rourpecey (npoiokenne):

= Ho. 3 — O6MeH IIEHHBIM OITBITOM.
3a 0co0yI0 MOANEPIKKY U IIeAPhIe COBETHI MbI BEIPaKaeM HCKPEHHIOO
onmarogaproctsb Ipencenaremto [Tapky n Koncruryrmonnomy Cyny
Pecry6nuku Kopest.

BuubHioc, HosiOps 2015 Ceyn, Hos16pb 2015

) s
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Mg sxeén serpedn ¢ Bamn B Buanuoce, B
Jluree, 10515 ceniabps 2017,
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INPUJIOKEHUE 1.
HEO®UIINAJIBHBIN ITEPEBO/I TOKJIA/IOB

IMaTpuanuc Axdap, cynbsi Koncturyunonnoro cyna Unaonesuun

«MecTO ¥ 3HAYEHHE OPraHa KOHCTUTYIMOHHOI0 KOHTPOJIs B 3P PeKkTUHBHOM
(GyHKIMOHUPOBAHUU CUCTEMBbI CIEPKEK U MPOTUBOBECOB MEKIY BETBAMU
rocy1apcTBeHHoi BjaacTu Ha npumepe Koncruryuun Unaonesnm»

locnioguu npexacenarens KoncturyunonHoi nanarsl BepxoBHoro cyna Kbeipreiz-
ckoil PecriyOnuku, yBakaeMble TIpe/iceiaresid u cyabu KOHCTUTYITMOHHBIX CYJI0B APY-
rux cTpaH!

[Ipencrasinsis Hat KOHCTUTYIIMOHHBIN CyI, s1 XOTEN Obl TOTOBOPUTH O MECTE U 3HA-
YEeHUH OpraHa KOHCTUTYIIMOHHOTO KOHTPOJIS B 3(PPEKTUBHOM (PYyHKIIMOHHUPOBAHUU CH-
CTEMBI CIEPKEK U POTUBOBECOB MEXKAY BETBSIMU I'OCYJaPCTBEHHOW BJIACTH HA OCHOBE
Konctutynun MHnone3un. CeronHs no3BOJIBTE MHE paccKa3arb O KOHKpeTHOM Kon-
CTUTYUHOHHOM cyne MHI0He31H, Kak OTHOM U3 OPraHOB, KOTOPBIN UCIIONB3YET Cyae0-
HbIE MOJTHOMOUUS, Kak BepxoBHblIil cyn. Koncruryuuonnsiii cyn Muaone3uun ObU1 co3-
naH B 1945 rony. Craresa Konctutyuuu odecriednBaeT Manaar u pyHkiuu Koncrury-
UOHHOTO cyza 1o 3amure Konctutyuu. 310 o3HavyaeT, 4to KOHCTUTYLIMOHHBIN Cy/
o0ecrneyuBaeTr To, 4T0Obl HOPMBI MPAKTUKOBAIUCH. UTOOBI 00ecneunTs 3amuty Kon-
CTUTYLIMOHHOTO cyza, B naparpade 1 KoHCTUTYLIMOHHBIN CyJl UMEET YeThIpe KOHCTH-
TYLIMOHHBIX MOJHOMOYMS M KOHCTUTYLIMOHHBIE 0Osi3arenscTBa. [lepBoe momHomoume
KOHCTUTYIIMOHHOTO Cy/a 3TO MPOBEPKA, aHAJIN3 3aKOHOAATENIbCTBA OTHOCUTENBHO €70
KOHCTUTYIMOHHOCTH. J[J1s1 TOro 4TOOBI peliaTh Kakrue-To pa3HOIACHs MEX1y rocyaap-
CTBEHHBIMU opraHamu, cyn obecneunBaercss Koncrtutyuueit 1945 rona. Ilo crarbe ¢
nepBoro naparpada go naparpada 5, a Takke 1o crarse 24 naparpad 2 Konctutyuuu
KoHCcTUTYIMOHHBIN Ccyll MMeeT 00s3aTeNIbCTBa BbIIaBaTh pelieHus, 3akntouenus Ha-
ponHoi 3akoHonarenbHol Accambnee. Ecnu [Ipe3uaeHT unu BuIle-ipe3uIeHT COBEP-
IIWJIA YTOJIOBHOE JIESTHUE WIIM KaKOH-TO HEOJAronpHusTHBIM aKT, OH HE JIOJKEH OBITh
[Ipe3uaeHTom Win BULIE-NIPE3UICHTOM CTpaHbl B cooTBeTCcTBUU ¢ KoHcTuTynumei 1945
roza. Pemenne KoHCTUTYLIMOHHOTO Cy/a siBAsIeTCS 00s13aTeNIbHbIM. KOHCTUTYIMOHHBIIH
Cy/l UMeeT (PYHKIMIO UHTEPIPETUPOBATh 3aKOH. Bee 310 enaercs B KOHTEKCTE 3allu-
Tbl KOHCTUTYLIMH, U IEMOKPATHH, 3aIIUThl KOHCTUTYIMOHHBIX IPAB rpa)<JaH, a TAKKE
npaB 4esioBeKa. DTH (QYyHKUUU U 00s13aHHOCTH KOHCTUTYLIMOHHOTO Cy/a MO3BOJISIOT
€My UrpaTh OYEHb BAXKHYIO pOJIb B K&XK10M (aze pa3ButHs rocynapctsa. Koncturym-
OHHBIN CyJl BHOCUT CBOM BKJIaJ TO, YTOOBI BECTH Mpoliecc JeMoKkparuu B MHaoHe3nun
B COOTBETCTBHUH C 0a30BbIMU MpUHIMIIAMUA KOHCTUTYLIMU 110 3alIUTE MpPaB YeJIOBEKa.

MexaHu3m caepKeK U IPOTUBOBECOB MOSIBUIICS B Pe3yJbTare OOLIECTBEHHbIX Jie-
0aroB, KaK B CyIIECTBEHHOM IUIaHE, TaKk U B opManbHOM. Maes cynebHoro ananusa,
KoTOpas cyuiecTBoBaia B hopmynupoBke Koncturyuuu 1945 rona, nosiBuiiach B esix
oOecreyeHusi CUCTEMbI CIEPKEK U MPOTUBOBECOB B MHIOHE3MHN. YUNThIBas BaKHbIE
MOJTHOMOYHSI, OCOOCHHO T€, KOTOPbIE OTHOCATCSI K ATOM (PYHKIIMM peasv3aiuu U ole-
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CIIEYCHHsI MEXAHM3MA CIEPKEK U MPOTUBOBECOB, MHAOHE3UNCKUN KOHCTUTYLIMOHHBIN
cyll paboTaer BO B3aMMOJIEHCTBUM CO BCEMHU BETBSAMU BiacTu. Kak 3T0 ObLIO MPOUILTIO-
CTPUPOBAHO PAaHEE, MbI IIPULLUIN K 3aKJIFOYEHHUIO, YTO 3aBUCUMOCTH WJIA HE3aBUCUMOCTD
KoHCTUTYLIMOHHOTO Cyla B KOHTEKCTE Pa3/eNIeHUs] BIACTU MOXKET B OOJIBILION CTENEHH
MOBJIMATH HA AeATENbHOCTh KoHCTUTYIMOHHOTO cyna. KoncTutynmnonnsiii cyn Munone-
3UM paccMaTpUBall MHOTHE CIy4au, KOTOpbIE OTHOCSTCS K BbIOOpaM. MBI paccMoTpenu
Oonee cra aen. Xots y KOHCTUTYIIMOHHOTO Cy/ia HET BIAaCTH, HO M30MpPAaTeNbHbIN Cy/1 Ha-
XOJIUTCS O] OrpaHYeHreM. BepXOoBHBII Cy/l ToXe paccMaTpuBaeT AAHHYIO PoOieMy
B CBETE NPUBEPKEHHOCTU KOHCTUTYIIMOHHOTO CyJla 3TUM BOIIPOCAM.

B pamkax cBo€l Mpe3eHTaluu 1 X04y OTMETUTh, uTo KoHcTutynnonusii cyn Mu-
JIOHE3UH UTPAET POJIb B BOCCTAHOBJIICHUH KOHCTUTYLIMOHHBIX PAB IPa)k1aH JJis TOrO,
YTOOBI BCTYNHJIN B CUJTy COOTBETCTBYIOLIME HOPMBI. /{7151 3TOr0 MpoBOAUTCS aHATU3 3a-
KOHO/ATEIbHOM 0a3bl B IUIaHE €€ KOHCTUTYLMOHAJIBLHOCTH. sl mpoBeieHrs Haa30pa
HaJl 3aKOHOAATEILHOM BIACThIO B LeNIX 3amuThl Koncturynuuu, KoHCTUTYITMOHHBIN
CyJ 3allpallliBAET Y HUX MPEICTABICHUE BCEX MPOEKTOB. JTO HE JOJDKHO HApPYyIIaTh
00s13aTenbCTBa B 00ECIEUEHUH 3allUThl KOHCTUTYIMOHHBIX IpaB rpaxaad. Kpome
aTOrO, Onarogapsi GyHKIMH peliaTh pa3HOIVIacUs MO pe3yjbTaramM BCeoOIIMX BbIOO-
poB, KOHCTUTYIIMOHHBIN Cyl UTpaeT BaXXHYIO poJib B 00ECIEYeHUH NpaBa BhIOUPAThH
WIH TpaBa ObITh U30paHHbIM. KOHCTUTYIIMOHHBIN Cy/ 3allMINAET KOHCTUTYLUOHHBIE
npaBa rpaxaaH OT Jr000i GopMbl MAHUMYIISIINI, KOTOPbIE MOTYT OKa3aTh BPel HApo-
ny, rpaxkaanam Muanone3nn. KOHCTUTYIMOHHBIN CyJl UTPAET BaXKHYIO POJIb B 3aLIUTE
IEJIOCTHOCTU YHUTAPHOTO rocynapcra — Pecniybinuku Mugonesus.

AH Yanxy, cynbst Koncturynnonnoro cyna Pecnyosiauku Kopes

«Posb Koncruryunonnoro cyna Kopeu B oGecriedeHUN CUCTEMBI CAEPKEK U
NMPOTHUBOBECOB MEKAY IOCY1apCTBEHHBIMH OPraHaMI)

VYBaxkaemblii ipeacenaresb Koncruryunonnon nanarsl BepxoBHoro cyna Kelprsis-
ckoit PecniyOnnku MykamOer KacbimanueB, yBakaemble jesierarbl MHOTUX cTpan! S
OYEHb JIOBOJIEH, UTO 51 MOTY IIPUCYTCTBOBATH HA 3TOM Ba)KHOM Meporpusitun. Crnacu6o
3a BOBMOXHOCTb MOJEIUTHCSI MHEHUSIMUA O MECTE U 3HAYEHUH OpraHa KOHCTUTYLHOH-
HOTO KOHTPOJISi B ()YHKIIMOHHUPOBAHUU CUCTEMBI CAEPKEK U MPOTUBOBECOB MEKY I'0-
Cy/IapCTBEHHOM BiacThio. CeroiHs st XOTes Obl TOTOBOPUTH O MEPCIEKTUBE U AaTh BaM
KpaTkoe u3nokenue ponu Koncrurynumonnoro cyna Kopeu B oOecriedeHUN CUCTEMBI
CHEPKEK U IMTPOTUBOBECOB MEXKAY BETBIMHU BIACTH.

KoncturynmonanbHoe mpaBocyaue, KOTOpoe ObUIO MPUHSATO MHOTUMU CTPaHAMHU
nocje BTopoit MUpOBOM BOWHBI, OBIO MHCTUTYTOM, KOTOPBIH BOCIPUHUMAJICS Tpa-
JTUIMOHHBIM 00BbEKTOM paszzesieHus BiacTu. Ceronns B Kopee oHO urpaer >kM3HEHHO
BaXHYIO poJib B (DOPMUPOBAHUU HalMOHaNIbHOTO Topska. Koperickuit Konctutyium-
OHHBIN CyJl paboTaeT OYeHb aKTUBHO CO JHS oOpasoBaHus B 1988 romy, B ominuue
OT OKUJAHUM, 4TO OH Oy/eT AeicTBOBaTh Kak «cramui» cya. Hapon Kopen npussin
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KoncTutynuro, kak xuByro HOpMy. OJTHaKO, HEKOTOpbIE KPUTUKOBAIHU, yT0 KoHCTH-
TYLIMOHHBIN CyJ CyMeJl BO3JEPKAThCA OT TOr0, YTOObI HAWTH KAKUE-TO PELICHUS 110
KPUTUYECKUM BOIIPOCAM, 3aKOHOJATENIbHBIM ACHCTBUSAM, B OOJIBIIEH CTENIEHH TOTOMY,
YTO UMEET OYEHb HU3KUH YPOBEHb AEMOKPATUYECKON JIETUTUMHOCTH IO CPABHEHUIO
¢ HaunonansHoit Accambneeit u Ilpesuaentom. B atom noarekcre s Koncruryim-
OHHOTO Cy/1a, YTOOBI IPEOJOJIETh ATY KPUTUKY U MPOJOJIKATh UTPATh POJIb 3alIUTHUKA
Konctutyuuu u pyHaaMeHTaIbHbIX IPaB MHAWBUAA, OBLIIO BaXKHBIM, YTOOBI CY/ MPE-
CTaBWJI MPUMEP CTPOroW MPUBEPKEHHOCTH MPOLIEypaM pa3HbIX 3aKOHOB U KoHCTH-
Tyuuu. Bee periennst JokHbI ObITh B COOTBETCTBUM C HOpMamu 3akOHOB U KoHcTu-
TyLUEH.

[To3BonBTE MHE pacckazarh O pereHussX KOHCTUTYIIMOHHOTO Cy/a, KOTOpbIE BHEC-
JU BKJAJA B 3alIMTY (PyHIAMEHTAJbHBIX MpPaB YEJIOBEKA, B O0OECIEUYEHHE CUCTEMBI
caepxkek u npotuBoBecoB. B 2002 roxy, [Ipesuaent Po Mo FOH nooGeran, Bo Bpemst
CBOEH MPE3HUJIEHTCKON KOMIIAHUH, TIEPEHECTH MPE3UAEHTCKUI OPUC U BECh KOMILIEKC
oducos IIpaButensctBa u3 cronuilbl B Ceyi. [locne Toro, kak on Obu1 n3dpan [Ipesu-
nentom Kopeu B nexadbpe 2003 roga, HanmonanbHast AccamOiiest mpuHsiia crieuannb-
HO€ TOCyJapCTBEHHOE MOCTAHOBJICHHUE, MPABUTEIbCTBEHHBIA AKT O CO3AaHUM HOBOM
aIMUHHUCTPATUBHOM CTOJIMIIBL. 3aTe€M P KUTENEH, KOTOphle kuiu B Ceyie, BKIO-
yasi TOCYJapCTBEHHBIX CIYyKallUuX, 00paTUIUCh ¢ kano00i B KOHCTUTYIIMOHHBIN Cy/I,
ocrniapuBasi 3TOT clielMalbHbIA aKT. OHU TOBOPHWIIM O TOM, YTO €0 HaJ0 00CYX IaTh Ha
pedepenayme. B 3ToM ciayyae KOHCTUTYLHOHHBIN Cyll ONpENeani, YTO MPOBEACHHUE
pedepenyma 1o peleHrIo0 epeHoca CTOMULbI Oy/1eT HEKOHCTUTYIIMOHHBIM, YKa3aB,
YTO Takas HOpMa O crojuie He ykazaHa B Koncrurynmu. Ho pasmemenne Hanmo-
HanbHOM Accambiien, IIpe3unenta, Annapara IIpe3suaeHra, STuX O4€Hb BaXKHBIX HH-
CTUTYTOB, ONIPEAENSAIOT cTonuiy ctpanbl. @akt, yto Ceyn 310 cronuua Kopeu, npen-
CTaBJISIET HE MHCaHbId 3aKOH. MHOrue, BKJIOYask akaJIEMUKOB, IIPECCY, 110 3TOMY aKTY
paznenuinch Ha iBe yactu. Co BpeMeHeM ObUIO pelieHo, YTo pa3MelleHrne Anmnapara
[Ipesunenta, HantmonansHoit Accambien, [lapnamenTa siBisieTcst KJIIOYEBBIM dIE€MEH-
TOM, KOTOPBII ONpPENENseT CTOJIUIY CTPaHbl, U 3TH U3MEHEHUS JOJHKHBI 00CYKAAThCs
Ha pedepeHayme.

Cnenyronmi cirydaii, KOTOpbld paccmaTpuBal KOHCTUTYLMOHHBIN CyJl, Kacalics
umnumenTa obiBiero [Ipesuaenra. B 2004 rogy 6pu10 NpeacTaBiIeHo 170 00 UMINY-
mente [pesuaenty Po Mo FOH. 1o pacniopsixenue 0b110 on00peHo HarmonansHoit
Accamb0rieeid, a 3atem Obula npejacTaBieHa xajnoba B Koncturyuuonssiid cya. OcHo-
BOM Ju1st UMIIMUMeEHTa ObLIO TO, uTO [Ipe3unent Po nenan 3asBieHust, KOTOpbIE MOAAEP-
KUBAJIM KaKyH0-TO KOHKPETHYIO OJUTUYECKYIO APTUIO U HE yBaxanu KoHcturyuuto,
Hapywaiu pemenre HaunonanbHOM n30upaTesibHOM KOMUCCUH, TpeOyrolend coOto-
JaTh HEUTPaAIBHOCTH BO BpeMs BbIOOPOB. Bo-BTophIX, npubnuxennsie [Ipesunenra Po
OBLIIM BOBJICUEHBI B KOPPYILIMIO U HEMPAaBOMEpHbIe AeiicTBUsA. OHU ObLIN 3am003pe-
HBbI B [TOJIyYEHU U KAaKUX-TO NOJUTUYECKHUX CpelcTB. B-TpeThux, [Ipesunent Po npous-
BEJI HEMTPaBOMEPHBIE TOCYJaPCTBEHHBIE JI€J1a, HEOIAronpUsTHO BBICKA3bIBAJICA U JCH-
CTBOBAJI, YTO NPUBEJIO K PA3ACICHUIO HaUWi. B 3TOM ciiydyae KOHCTUTYLIMOHHBIN Cy[
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onpenenui, yto [Ipesunent Po He Hapy1ian cBoux 003aHHOCTEH MO HEUTPATIBHOCTH
BO BpeMsi BbIOOpOB. OHaKo 310 pemieHue 00 umnuumMente Ilpe3uaeHra umeno oueHb
CEPBE3HBIE MOCIEICTBHS, KOTOPBIE JIMILIUIIN €70 JEMOKPATUYECKON JIETUTUMHOCTH BO
BpEMs €ro n30upaTesbHOW KOMIaHUU. KOHCTUTYIITMOHHBIM CYZ1I0M OBUIO OIPENEIIEHO,
YTO HE OBLIO NMPUYMH 1J1s1 UMIInuMeHTa. CyJl OTKIIOHUI 3Ty Kajo0y.

HexoTtopbie u3 Bac MOXXET ObITh 3HAIOT, OIMH U3BECTHHIN citydyait B Kopee B 2015
rofay, korna KoHCTUTYIMOHHBIN Cy[l paCIlyCTHII ITOJIMTUYECKYIO IMAPTUIO, KOTOpasl Ha-
3piBasiack Ennnas nporpeccuBHas naptus. Cya J0JKEH ObLI pEelUTh BOIPOC O TOM,
HY’)KHO WJIM HE HYXXHO PaCIlyCKaTb aKTHBHYIO MOJUTHYECKYIO MApTHIO, B KOTOPOM
ObUTO TAATH uieHoB HarmonansHol Accambieun. bpiia HEOOXOIUMOCTh PacCMOTPETh
3TOT BOIIPOC B paMKkax KOHCTUTYLIMM 1 3aKOHOB C MCIIOJIB30BAHUEM BBICOKMX CTaHIAP-
TOB. [Tocie okoHUaTeILHOTO PeIIeHUs IO POCIYCKY mapTuu B nekadbpe 2015 roxaa, cyn
3acITy1lal 3asBJICHUE U POBEI IPOBEPKY BOCEMHAILIATH CBUAETENEN. B Teuenne tpu-
HaJLaTH MeCSLEB ObUIO MTPOBEIECHO JBE CECCHM MO MPEABAPUTEIbHBIM MPOLIETYPaM U
BOCEMHAJIaTH YCTHBIM apryMeHTam. MakTUYeCKN JaHHAsI CUCTEMA, KOTOpas MO3BO-
nseT KOHCTUTYLIMOHHOMY CyZly pelaTh BOIPOC O POCIYCKE MOJIUTHYECKON IMAPTUH,
ObL1a BHeceHa B Kopee kak TpeThs KOHCTUTYLIMOHHAS MOIIpaBKa. DTO O4Y€Hb HeOnaro-
OpUsTHAsE UCTOPHSI, KOTOPAsi MPOU30IILJIA B MPOIJIOM, OCKOIBKY OBbLIO BpeMsl, KOrna
peructpauust EquHoil nporpeccuBHON napTuu Obl1a aHHYIMPOBAaHA OJJHOCTOPOHHUM
aaAMUHUCTpaTuBHBIM o0Opa3zom. Kopelickas Konctutyuus odecneunBaert, uto Koncru-
TYUMOHHBIN CyJ MOXKET IPUHATH PELICHHE O POCITYCKE MOTUTUYECKON MAapTUH, €CIIU
UJEU WIH JI€ATEebHOCTh MOJUTUYECKON NMapTHUM MPOTHBOpEYaT (pyHAaMEHTaIbHBIM
JIeMoKpaThuyeckuM ocHoBaM. CyJl Hadall ¢ TOro, 4To 3Ta (ppaza OTHOCHUTCS K CUTYyallH,
KOTZIa LIEJIA U IESITEIbHOCTD [TAPTUU IIPEACTABISAIOT KAKYH0-TO KOHKPETHYIO OITACHOCTh
Y HaHOCAT Bpel (hyHAaMEHTAIbHOMY JEMOKPaTUYECKOMY MOPSAAKY B cTpaHe. B To xe
BpeMsi, CyJ1 ITPOBEJI TPONOPIIMOHANIBHBIN aHaIU3 10 pocnycKy naptuu. Cyn oObsicHU,
YTO pELIEHUE IO POCIYCKY MapTUU MOXKET ObITh 000CHOBaHHBIM KOHCTUTYLIMEN TOJb-
KO B TOM CIIy4ae, KOIZia HET aJbTEPHATUBBI, KPOME KAK PACIyCTUTh MAPTHUIO IS TOTO,
YTOOBI PEIIUTh KAKME-TO AHTUKOHCTUTYLIMOHHBIE aCTIEKThI NAPTHUHU, KOTJIA COLUAIIbHBIE
BBITO/[bl, KOTOPBIE UCXOIAT U3 PELICHUS POCITYCKa, IEPEBEIIMBAIOT KAKUE-TO COLUAIIb-
HBIE HEBBITO/Ibl, KOTOPBIE NMOSIBUIINCH B PE3YJIBTATE PELUICHUS 110 POCIYCKY MAPTHH.

Takum oOpazom, Konctutyunonnomy cyny Kopeu oTBonuTcs pykoBOIsIIAs pPOJIb
B o0ecreyeHuu rapaHTuil GpyHaaMeHTalbHbIX MMPaB UHAUBUIOB 4Yepe3 OOecleueHue
CUCTEMBI CHEPKEK U IMPOTHUBOBECOB MEKJy BETBAMM BJIACTH. BOT moueMy Ham cyn
CUMTAETCSA CaMbIM HAJ€KHBIM I'OCYITapCTBEHHBIM HHCTUTYTOM, YbH PELICHUS YBAXKAET
Kopes.

Ha »TOoM 51 x0Ten Obl 3aKOHUUTH CBOKO Ipe3eHTaluto. Jjigs MeHst ObUIO yIOBOJIb-
CTBHE U YECTh PACCKA3aTh BAM O HEKOTOPBIX BAXKHBIX JE€aX, KOTOPbIE paccMarpuBa-
JUCh HAIIMM KOHCTUTYLIMOHHBIM CYZIOM.
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Janyre Uounene, cynbsa KoncTutynuonnoro cyna Jiurosckoi Pecnyoanku

«KoHcTHTYHHOHHBIH cyx JIuTOBCKOM Pecny0IuKM KaK HHCTPYMEHT
PAaBHOBeCHUs PAa3JIMYHBIX BETBEH rocylapCTBEHHOH BJIAaCTH»

J1oOpbIit eHb, 1aMbl U TOCIIONA, YBa)KaeMbIi Mpezcenatens, joporue cyabu Kon-
ctutymonHoil manarsl Keipreizckoit Pecyonuku. [[ns MeHs Oosblnas 4ecTb MpH-
CYTCTBOBaTh Ha Balleil KOH(pEepeHINH, TOJACIUTHCS CBOUM OIBITOM U, MOXKET, BHECTU
KaKHe-TO MBICIIU B HAILy OOIILYIO JUCKYCCHIO, IOCIyIIaTh APYTHe HHTEPECHBIE BBICTY-
IUIeHHUSA. 32 IeCATh MUHYT HEBO3MOXKHO CJIENIaTh Cephe3HbIil qoka. S mompolyo, Kak
MOM PYMBIHCKHM KOJUIETA, CKa3aTh YTO-TO HA TEOPETUUYECKOM YPOBHE, 3aTEM IIEPEULy
Ha KOHKPETHBIE J1EJ1a JIMTOBCKOT0O KOHCTUTYLIMOHHOTO Cy1a 110 Pa3JeIeHUIO BIACTH.

VY nHac B JIuTBe €CTh HOPMOKOHTPOJIb. £ TymMaro, 4TO 3Ta MOZENb YHUKAJIbHA IS
MHOT'MX €BpPOIEHUCKUX CTpaH. Y KOHCTUTyIMOHHOTO cyna JINTBBEI €CTh ITOJIHOMOYMS
IIPOBEPSATH, B KAKOM CTEIIEHM aKThI, 3aKOHBI, npuHuMaemMsle [Ipesnnenrom u I[lapna-
MEHTOM, cOOTBETCTBYIOT KoHcTuTynuu. CyOBEKTbI, KOTOpbIE MOTYT OOpamarbCsi B
Konctutyunonnsiii cyn: aenyrarbl [lapmamenta, IIpe3nieHT, 0ObIUHBIE TI'paKJaHE.
DTOT NpHUHLIMI XOPOLIO pa3paboTaH B npaktuke KoHcTuTyimoHHoro cyna. S He Oyny
CJIMIIIKOM YTIIyOJIsThCS B Teopuio. Korja Mbl TOBOPHM 0 KOHCTUTYILIMOHHOM JJOKTPUHE B
YaCTHU pa3feseHus BIacTen, TO TOT NPpUHLIKN He ynomuHaercs B Koncturynnn. Mox-
HO CKa3aTb, YTO 3TOT MPUHLUI COCTOUT B pa3padOTKe NOKTPUHBI KOHCTUTYLIMOHHOTO
cyna. Korna mMbl mpoBoauM aHanv3 NpUHLMIIA pa3iesieHus BiaacTed, KoHCTUTynmoH-
HBIM CyJl B OCHOBHOM ONMUPAETCs Ha CTaThio S KOoHCTUTYIIMH, KOTOpAst 4€TKO TOBOPUT O
TOM, YTO TOCyAapCTBeHHas BiacTh ucnonnsercs CeimoM, [lapnamentom, [IpaBurens-
cTBOM, IIpe3nnenToM u cyneOHbIMU OpraHaMu. B COOTBETCTBUM C KOHCTUTYLMOHHOM
JTOKTpUHOM, [Ipe3uIeHT CTpaHbl TaKKe paCCMATPUBAETCS KaK BETBb UCTIOJIHUTEIbHOU
Bracty. Kak roBopuim Mou koiieru u3 JlarBum, 310 HE TOJIBKO KOMIIETEHIINS U POJIb
KQKJI0M M3 BETBEW BIACTH, KOTOPHIE CO3JaHbl TOKTPUHOW KOHCTUTYLIMOHHOTO Cyna,
3/1€Ch MBI MO’KEM TOBOPHUTH O B3aUMOOTHOILICHUSAX MEXIY Pa3JIMYHbIMU BETBSIMU BJla-
ctu. Bee ouens yeTko pazpadorano B KoHcTuTynuu. Y Hac o4eHb HaJexKHask JOKTPH-
Ha, KaCaromascs KaXJA0U BETBU rOCYAapCTBEHHOM BIIACTH.

A Haperocs, uto npeacrasurenn JKoropky Kenema emre Haxoaarcs 34€Ch, IOTOMY
YTO B XO/I€ YTPEHHEN IUCKYCCHUH MapjJaMEHTapuu YIOMHHAIIN, YTO XOTeNIN ObI yCIIbl-
1aTh O NpUMEpPaxX B 3aKIIOYEHUAX U pelIeHUAX KOHCTUTYIIMOHHOTO Cyla, Kacarouu-
ecsl IPUHIINIIA pa3zesieHus BJacTel, KOTOpble OKa3bIBalOT (DyHIaMEHTaIbHOE BO3/CH-
CTBUE Ha JIeMOKpaTuieckoe (yHKIIMOHUPOBaHUE TocynapcTBa. B JlutBe B mokTpuHe
KoHCTUTYLIHOHHOTO Cy/ia ObLIO /€710, KOTOPOE MOBIUSAIO HAa JEMOKPATHIO B CTpaHe
U YKPENWIO BEPXOBEHCTBO IpaBa. ITo ObUI0 Jeiao 00 umnuumente [Ipesuaenta. Ero
MOKHO OOCY’KIaTh C pa3HbIX TOYEK 3peHusl. S He Oyay ceiluac TUCKyTUPOBATh C MOUM
pycckum kosuieroil. IIpouenypa umnuumenta Obiia mHULMHpoBaHa I[lapmameHTOM
JIuTBBI. 3aTeM napaaMeHTapuu 00paTUINCh B KOHCTUTYIMOHHBIN CYJI C BOIIPOCOM: SIB-
JIIFOTCS JIM HEKME KOHKPETHBIE AercTBUA [Ipe3unenTa cTpanbl HapyILIEHUEM IIPUCHTH,
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KOTOPYIO OH J1ai Ha KoHcTuTynuu nepen Haporom? KOHCTUTYIIMOHHBIN Cy[1 TPULIEN K
BBIBOAY, 4TO [Ipe3nieHT cTpaHsbl JeHCTBUTEIBLHO HAPYIINI IpUcAry. COOTBETCTBEHHO
[Ipesunent yuien co cBoero nocra. B nanaoM cinydyae KOHCTUTYIMOHHBIN CyJ SIBISET-
Csl rapaHTOM JIEMOKpPAaTHM U BEPXOBEHCTBA IIPaBa.

VY Hac ecThb TakKe IPUMEPHI, KOIa APyrue BETBU rOCYAapCTBEHHOM Biactu, IIpe-
3UJIEHT CTpaHbl, oOpamnatoTcs B KOHCTUTYIMOHHBIN Cyz1 ¢ TPOChOO paccMOTPETh BMe-
CTUMOCTb HEKOTOPBIX aKTOB, IPUHATBIX IPYTMMH BETBSIMU BJIACTH. Y HAC B CyJE pac-
CMaTpHUBAJIOCH A€o, Koraa [Ipe3uneHt ctpansl 0OpaTuiics B Cyl ¢ BOIPOCOM, ObUIH JIU
HapylLIEeHbI NpaBuia, koraa [IpaBUTENbCTBO MPUHSIO UCKIIOYUTEIBHYIO HPOLELYPY,
KacarolyIocs pa3pylIeHUs] KypOpTHOU 30HbI. S yxke cka3zana, uro [Ipe3uaeHT cTpaHbl
paccMaTpHUBaeTCsl KaK 4acTh MCIOJHUTEIbHOM BiacTh. [Ipe3uneHT oOpartuiics B cya C
poCKOOil OLIeHUTH JielicTBUs [IpaBUTENIbCTBA: COOTBETCTBYET JIM MPOLIETypa TpeOOBa-
HUAM KOHCTUTYIMM M IPUHIMITY BEPXOBEHCTBA ITpaBa?

Teneps s norosopto o [lapaaMenTe, kak 3aKOHOATEILHOM OpraHe. Y Hac €CTh UH-
TEepeCHAasi KOHCTUTYLUMOHHAsA NOKTpUuHA. OHO M3 MOCIEAHUX JEN KacaloCh B3aWMO-
oTHOLIEeHN Mexay [lapaaMeHTOM M ApyruMu opraHamu BiacTu. Bormpoc cocrosit B
TOM, 4TO [ €HepalIbHBIN IPOKYPOP U APYTHE MIABBI TOCYIaPCTBEHHBIX OPraHOB JTOJIKHBI
IIPEACTABIATh CBOM €KErofHbIi otyeT B [lapmameHT. DTOT BONIPOC AOCTATOYHO IPO-
CTOM, HO B JAHHOM CJIy4ae 3TO BOIIPOC MoAoT4yeTHOCTH niepen [lapnamenTom, Kak 3aKo-
HOJATEJIbHBIM OpraHoM. C TOUKH 3pEHUs] KOHCTUTYLIHOHHOTO ITpaBa BOIIPOC ObLII OUEHb
IIPOCTOM, HO IO JTAHHOMY BOIIPOCY MBI 3aHSJIN CIAEAYIONIYI0 TO3UILIMIO: POLEaYypa yT-
BEPXKICHUS WIM HECOITIACUs HA NPEICTABICHHBIN TOA0BOM OTYET, COOTBETCTBYET JIU
Koncrurynun? KOHCTUTYIIMOHHBIN Cy/l IPUILIEI K BBIBOLY, YTO COBEPLIEHHO HOPMAaJIb-
HO, KOTZla TOCYIApCTBEHHBIN OpraH, Takou Kak [ eHepanpHas nmpoKyparypa, BBITOJIHS-
I011Asl OIpesiesieHHble (DYHKIMH, JOJKHA MPEICTABIATh CBOM €KEroJHbIM OTYET U 3a-
KOHOJATEJb MOXKET OBICTPO OTpearupoBaTh Ha KAKME-TO MPOOJIEMBI, TO €CTh BBIIACIUTD
KaKue-To cpeAcTBa U Tak aanee. [lo3unusa [lapnameHTa OTHOCUTENBHO YTBEPKICHUS
WJIN HE YTBEPKICHHUS OTYETA HAXOAMTCS B IPOTHUBOPEUYUU C NPHUHIIUIIOM Pa3/IeIICHUS
Biacteil. CiaemyeT Takke OTMETUTh, YTO 00paiasch B KOHCTUTYLIMOHHBIN CyJl, OU€Hb
PEAKO OJHUMAIOT BOIIPOC MPHUHIIUIIA PA3/IeJICHNs BlacTe. B OCHOBHOM yIIOMMHAIOT
crarpio 5 KoHcTUTYIMH, O KOTOPOU 1 TOBOPHJIA BBIILIE.

Teneps nepenaem k [IpaBurenscTBy. Sl XO04y NMPHUBECTH MHTEPECHOE JEN0. DTO
JIEJI0 KacajoCh ra30BbIX TEPMHHAJIOB, KOTOPbIE 00E€CIEUNBAIOT YHEPIETUUYECKYIO O€3-
onacHocTh crpanbl. Jlenyrarsl [lapnamenTta oOparwinch B KOHCTUTYLMOHHBIN cyf C
npocbOOM OTBETUTH HA BOMNPOC, MPOLEypa 0TOOpPAa KOHKPETHBIX OPUANYECKUX JIMIL
JUISl CTPOMTENBCTBA Ta30BOr0 TEPMHMHANA CO CTOPOHBI lIpaBuTenscTBa, HE MPOTUBO-
peunt nu KoHcTUTylMu, KOTOpas MpeaycMaTpuBaeT CBOOOJY SKOHOMHMUYECKOW Jesi-
TEJIBHOCTH U YECTHYIO KOHKYpeHIIMIO? B pe3ynbrare y HaC BO3HUKIIO MHOTO BOIIPOCOB
10 COOTBETCTBUIO 3aKOHA O KOHKYPEHLMHU 3aKOHOJIATEIbCTBY EBpOIENCKOro COro3a.
KOHCTUTYLMOHHBIN Cyl TPHUHSUI PELIEHUE, YTO B TAKUX CIIy4asix, KOIAa pedb UIeT 00
SHEPreTUYECKOl 0e30IacHOCTH, KOrna OObEeKT ObLT BKJIIOYEH B CIHMCOK CTpaTeruye-
CKHX 00BEKTOB CTpaHbl, [[paBuTenbcTBO HE HapyIMiI0 KOHCTUTYLHIO, XOTS M HE MPO-
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BEJIO TEHAEP. B COOTBETCTBHMM C 3aKOHOIATENBCTBOM EBpPOIENCKOTO COK03a TAKOE BO3-
MOJKHO, B CJIy4ae BbICOKOI Ba)KHOCTH TAKUX OOBEKTOB JIJISl CTPaHbl U SHEPrETUYECKOM
0€30MacHOCTH.

Tenepp s nepelly K cyaeOHbIM OpraHaM BJIacTH. DTO TOXE 4acThb OPraHOB TroOCy-
JTapcTBEHHOM BiacTH. KOHCTUTYLMOHHAs TOKTpUHA XOPOILIO pa3padoTaHa B 3TOM Ha-
npasjeHud. S Tymaro, 4TO y HaC BO MHOTOM CXOKasl IpakTuka ¢ Jlateuew, eciu s mpa-
BWJIBHO NOHSJA. Y HAC €CTh HEMHOI'O PACXOXKIEHUN C MO3uLMed KOHCTUTYITMOHHOTO
cyna bonrapuun. B Konctutyuronsslii cyn ooparunucs aenyrtarsl [lapaamenTa, 3a1as
JOBOJIbHO 3a0aBHBIN Borpoc. OHU 3a/1auch BOIPOCOM: siBsieTcs Tn KoHCTUTYIHOH-
HBIN cy/ cyeOHbIM opranom? K coxaneHuto, y MeHs HET BpEMEHHU OAPOOHO 00 3TOM
pacckasbiBath. S xorena ckazarb, yTo KOHCTUTYLIMOHHBIH Cy/1 PULIEN K PEILIEHHIO, YTO
KoHCTUTYMOHHBIN CyJl 3TO YacTh Cy1€OHON CUCTEMbI, HECMOTPSI HAa CBOIO HE3aBHCH-
MOCTb. ¥ Hac ecTb 0co0as miaBa B KOHCTUTY1IMH, KOTOpasi MOCBAILEHA UCKIIFOUUTENb-
HO KoHctuTynimonnoMy cyay. beuio 3a0aBHbIM npeinonararb, 4To KOHCTUTYITMOHHBIHN
Cy/l 3TO He CyAeOHbIN opraH, korna jaenyTtatsl [lapiamenTa oOpaiaroTcss UIMEHHO Ty/a
C IpOocbOOH aTh 3aKIOYEHHE O KOHCTUTYIIMOHHOCTH KaKHUX-TO aKTOB M 3aKOHOB.

UYro kacaercsi CyneOHOro coBeTa, TO CErojiHs ObLIM UHTEPECHBIE MPE3CHTAUU. Y
HAC Takxe pa3padoTaHa KOHCTUTYLIMOHHAs JoKTpuHa no CynedHoMy coBety. OJIMH U3
aCIeKTOB 3aKiroyaercs B ToM, yTo CyneOHblil coBet B JIuTBe qaet Bo3moxHOCTh I1pe-
3UJICHTY CTPaHbI 1aBaTh CBOM IPEIIOKEHUSI OTHOCUTEIBHO HA3HAYEHUS U IIPEKpalie-
HUS TOJIHOMOYMH cyniel. B cyneOHbIl COBET JOMKHBI BXOAUTH TOJIBKO CY/IbH.

[Tocnennee, 4To s XOTENIA CKa3aTh, OTHOCUTCA K 3apaboTHOM mate cyaeut. Cyie-
CTBYET OYEHb cepbe3Has NoKTpuHa KoHCTUTYyLHMOHHOTO cyna. KOHCTUTYLIMOHHBIN cyA
JIMTBBI IPUHSIT OYEHD BAXKHOE PEIIEHUE OTHOCUTENIBHO COKPAILIEHUS 3apIUIaThl Cyaen
U JIPYTUX TOCYIapCTBEHHBIX CIyX)aluxX. KOHCTUTYUMOHHBIA Cya MPUHSI pELIeHUE,
YTO 3apIUiaThl, KOTOpPbIE ObUIM HEMPONOPLUUOHAIbHBI, ObLIM COKpalleHbl. Jlroau 1omx-
HbI OBLIM NOJIYYUTh KOMIIEHCalUI0. B coorBeTcTBUU € pemieHneM KoHCTUTYIHOHHOTO
cyna IlapmameHT pa3pabotas crieluaibHbIi MEXaHU3M KOMIIEHCAlMH 3a COKpalleH-
Hyto 3apmiaty. S, kak ObBIMi cyaps ECITY, Xouy cka3arh, YTO KOHCTUTYLIMOHHAS
JIOKTPHUHA, Kacarolascsi COKpalieHus 3apaboTHOM M1aTkl cyaen 6omee xectkas. EBpo-
NEHWCKUI CYJl, B OTHOM CIIy4ae pacCMOTPEHUS Jies1a U3 JINTBBI, COMIACHUIICA C TEM, YTO
B YCJIOBHUSIX YKOHOMHAYECKOTO KPU3HCA 3apIulara CyJled MOKHO COKPATUTh TOJIBKO IPO-
NOPLIMOHAIBHO, HE Hapyllas IPUHLMUII HE3ABUCUMOCTH cylen. Hama nmoxrpruHa gaxe
Oonee pazpaboTaHHas.

KonctutynmonHusiii cyn JIMTBBI SIBISE€TCS rapaHTOM NPUHIUIIA PA3ACICHUS Bia-
CTEH.
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Janmdab-Mapuyce Mopap, cyabst Koncruryuuonnoro cyna Pymbinum,
Muxajina-Cenna KoctuHecky, INiaBHbI IOMOIIHUK-MATrUCTPAT
KoncTuryunonsoro cyna Pympinuu

«HpI/IHHI/IH pa3acjacHust FO(:yI[apCTBeHHOﬁ BJIACTH B CyI[eﬁHOﬁ NMpaKTUKE
KOHCTI/ITy]_lI/IOHHOFO cyaa PyMbIHI/Il/I»

Jlo6poe yTpo, namel u rocnona. S Oyy ToBOPUTH O CUCTEME CAEPHKEK U MPOTHUBO-
BECOB MEX]Iy pa3TUYHBIMU OpraHaMu BJIACTH, a TaKKe O cropax. S He Oy1y roBOpHUTH
O KOHCTUTYIIMOHHOM KOHTPOJIE, 51 CKaKy O IPABOBBIX KOH(UIMKTaX MEXIy rocyaap-
CTBEHHBIMM Opra"amu. B coorserctBnu ¢ Konctutynuen PymbiHM, OTHUM U3 IIOJIHO-
Mounii KoHCTUTYIIMOHHOTO cyna PyMbIHUM SIBIISI€TCS pETyIMPOBAaHUE KOHCTUTYLIHOHHOE
PETYIINPOBAHUE CIIOPOB MEXKIY IOCYIaPCTBEHHBIMM OpraHamMu. UTo Mbl UIMEEM B BULY,
rOBOpsl O MPABOBBIX CIIOPAaX MEXAY FOCyIapCTBEHHbIMU opraHamMu? Kak mokasbiBaeT
npakTuka KOHCTUTYLIMOHHOIO Cyna, IPEearonaracTcs psaj ACMCTBUM, IO KOTOPBIM He-
KOTOPBIE OpraHbl UCIIOJIHAIOT IIOJTHOMOYMS WJIN HE UCTIONHSIOT AEUCTBUS, KOTOPBIE BXO-
IT B UX 00s13aHHOCTH. KpoMme Toro, KOH(IUKTHI MOTYT MPUBECTH K KOHCTUTYLIMOHHBIM
npobiemam. KOHCTUTYIIMOHHBIN CyJ1 UIMEET MPaBO PacCMaTPHUBATh 110 CYIIECTBY JIHO00i
KOH(JIMKT MEXIy TOCYJapCTBEHHBIMU OpraHamMu. B COOTBETCTBHM C MOJIHOMOYHUSIMH
KoHcTutynmonHsslit cyq yperynupyet Takue crnopbl. OH 00s3aH, ¢ OMHON CTOPOHBI, UC-
TOJIKOBBIBATH MOI0kKEeHUS KOHCTUTY NN, Kacaromuecs JAHHOTO MOMEHTA, U KPOME TOrO,
YperyaupoBaTh KOH(IUKT, BO3HUKIINNA MEXIY TOCYJapCTBEHHBIMU OpraHaMH, 3a CueT
Ja4M KaKuX-JIM00 yKa3aHU AJist TOro, YTo0bl coomocTu ayX u OykBy Koncrutyruu. [o-
noxeHns KoHCTUTYnu SBIIOTCS 0053aTENIbHBIMU U CYJl UMM pyKOBoAcTByeTcs. KoH-
CTUTYLIMOHHBINA CYZl JOJDKEH YPeryaupoBaTh KOH(PIUKTHI U pa3pelars TYMUKHA HHCTH-
TYLIMOHAJIBHOTO Xapakrepa. s Toro, 4ro0bl UCIOIHUTE CBOU (DYHKLHH, B CYJ MOTYT
obpatutscs [Ipesunent, [Ipembep-MUHUCTD, TTIaBa MUHUCTPOB U CIIMKEPHI 00CHX Majiar
ITapmamenTa. B cBoem npeneneHTHOM nipaBe KOHCTUTYIMOHHBIN Cyz CKa3all, 4To B Ipa-
BOBBIX KOH()IMKTaX KOHCTHUTYLIMOHHOTO XapaKTepa MOTYT MPUHUMATh Y4acTHE TOJIBKO
T€, KTO U3JI0’KEH B OCHOBHOM 3akoHe. Crona BxoauT [IpaButensctBo, [lapinament, [1pe-
3UJIEHT, BeICIMil cyq Marucrpara, MUHACTEPCTBA, a TAK)KE MECTHBIE aJIMUHUCTPATUB-
HBIE OPTraHbl, M3Pbl, NIABBI MYHULUIIAIUTETOB U NPE(EKTHI.

[IpaBoBbIe KOHMIUKTHI KOHCTUTYIIMOHHOTO XapaKTepa KacaroTCsl HCKIIOYUTEIbHO
KOHCTUTYLIMOHHBIX B3aMMOOTHOLIEHUN MEKY PA3JIUYHbIMU OpPraHaMH, U3J10KEHHbI-
mu B Koncturynuu. [lonoxxenns KOHCTUTYIIMN MCKITIOYAIOT JTH00bIE KOH(PIUKTHI HHO-
ro xapakrepa, OyJp TO MOJIUTHYECKUE, PEIUTHO3HBIE, SKOHOMUYEeCcKue. KOHPIUKTHI
JOJDKHBI HOCUTh KOHCTUTYLIMOHHBIM XapakTep, MOTOMY 4TO KOHCTHUTYIIMOHHBIM CyX
HE MMEeT MpaBa MPUHUMATh PELICHUS M0 KOHMIMKTaM CBS3aHHBIM C YTOJOBHBIM, aI-
MUHHCTPAaTUBHBIM WJIA WHBIMU BujamMu mpasa. Cyzd ckazall, 4TO HNPUHSTHIE PEIICHHUS
opraHamu MpeACTABISIOT cO00M KOHQIUKTHL. OHHM OCTAIOTCA B MPENeax BbIPAKEHUS
MOJUTHUYECKOTO MHEHHS M HE MOTYT PaCCMaTPHUBATHCA, TaK Kak HE BICKYT 3a co00i HU-
KAaKHX ITPABOBBIX MOCIEACTBUN. B Hamen npaktrnke KOHCTUTYLIMOHHBIN Cy/ MOTy4dal
TaKue Jieja Ha pACCMOTPEHHUE, HO OTKA3bIBAJl IPUHUMATD UX K IIPOU3BOJCTBY.
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Ceituac st mpeicTaBIIio YeThIpe IpuMepa Hale padotsl. [1epBblil mpumep kacaercs
IPaBOBOIO KOH(IMKTAa KOHCTUTYLIUOHHOTO XapaKTepa MEKy CyleOHbBIMH OpraHamH -
Beicinm cynom u pymbeiHcKuM [lapnamentom u IlpaBurenscrBom. [IprunHoi crano
TO, 4TO BpICIIMI Cya IPUHSI PELIEHUE, a 3AKOHOATEIbHbBIN OPraH OTKAa3aJICs €ro Uc-
IIOJIHATH. BEPXOBHBIN CyJ JOJKEH 1aTh CBOE UCTOJKOBAHHUE UCIIOJIHEHUS 3aKOHA ApY-
rumu cygamu. Takoe perieHue sBisieTcst 00a3aTeNbHbIM, KOTAa BBIHOCUTCS 10 TaKUM
JenaM. JTO KacalloCh MpaBa Ha 3apIuiaTy MarucrparaM. Beicimii cy1 He OrpaHuYnIICs
MCTOJIKOBAHUEM TOJIOKEHUN. OH OTMETHII HEKOTOPbI€ HElOCTaTKu. B pe3ynbrare ObLt
OTMEHEH s/ MOJO0KEHU HOPMAaTUBHOTO akTa. B cBoem pemennn KOHCTUTYIIMOHHBIM
Cy/1 CKa3aJl, 4TO OOBIYHbBIE CY/Ibl HE UMEIOT TaKOM KoMIieTeHIIMH. OHU HE UMEIOT KOMIIe-
TEHTHOCTH OTMEHUTB JIF0O0H MPAaBOBOM CTaHAPT. DTO ABJIAETCS HEKOHCTUTYLIMOHHBIM
Y HapyliaeT npuHImMn paszaenenus piacreil. [lo npocwbe [pesuaenta Pymbinum, mo-
cJie yCTaHOBJIEHUd (haKTa MPaBOBOr0 KOH(IIMKTA MEXAY TOCYyAapCTBEHHBIMU OpraHa-
MU, KOHCTUTYITMOHHBIN CyJ pacCMaTPUBAET 3TOT KOH(DIIUKT.

Bropoii npumep npaBoBoro KOH(MIMKTa MEXIy BbICIIMM CyneOHbIM OpraHoM H
Pymbinckum Cenarom. CrienpaiibHOE areHTCTBO O(UIIMAIBHO MPOBEIO pacciie/loBa-
HUE OTHOCHUTEJIbHO OJIHOTO YEJIOBEKA, KOTOPBIM ObLJI CEHAaTOPOM U JUPEKTOPOM py-
MBIHCKOTO Tearpa. B suBape 2011 roma areHTCTBO NpeaCTaBUIIO CBOM OTYET, B KOTOPOM
ObLT clieJlaH BBIBOJI O HECOBMECTHMMOCTH 3THUX ABYX Ipodeccuii. CeHarop ocrnopui
3TOT OTYET B ANEJUIALIMOHHBIN Cya. 3aTeM ceHaTop nepenai oOpaieHue B Briciimii
Koncturyunonssiii cya. Cya NpuHsII pelieHne, 4YTo NpeablIyliee peleHne Ob1Io mpa-
BWJIBHBIM, M OTKA3aJl B IPUHATHUN TaHHOTO 3asBJICHUSA U1l pacCMOTpeHus. B coorBeT-
CTBUU C 3aKOHOM BEJJOMCTBA U CyJ] 00J1a4at0T KOMIIETEHIIUEHN BbISBIISATH TOJIBKO CIIy4au
HECOBMECTUMOCTH. OHM HE UMEIOT ITPaBa AaBaTh PACIIOPSKEHUS O PEKPAILECHUH M10J1-
HOMOYMI ceHaropa. it aToro Heodxonumo pemenue camoro Cenara. CoOTBETCTBEH-
HO, Pymbinckuii Cenar oOcyauit 3ToT Bonpoc U B okTs10pe 2012 rona nmporoiocosait 3a
TO, YTO MPU UCHOJHEHUHU (DYHKLHNA CEHATOpa HEJIb3sl COBMEILIATh JOKHOCTH. 3aTEM B
KoncrutyuumonHslit cyn oOpartuics npeacenaress Boiciero cyaa Mmaructparypsl. Cyn
pPaccMOTpEN 3TO JIEJ0 U MPUHSIT OKOHYATEJIbHOE PELIEHUE, B KOTOPOM OBLIO CKa3aHO
0 HapyleHuu 3akoHa. OKOHYATENIbHOE PEIICHUE ObLIO MPUHATO CYOM, HAXOAAILUMCS
B BBICILIEW CUCTEME UEPAPXUH U COOTBETCTBOBAJIO IIPUHLIUIIAM BEPXOBEHCTBA IPaBa U
pazzesneHus BIacT. B 3akioueHue cyJl pacCMOTPEN 3TOT TPABOBOM KOH(IMKT MEXIY
Cy/1IeOHBIM OpPraHOM M MCHOJHUTENbHOM BiacThio. Cyn npuHsil pemenue, yto CeHar
B3sU1 Ha c€0s1 IOJTHOMOYHMSI, KOTOPBIE €MY HE IPUHA/IJIEHKAT.

[Tocnenuuii npumep 3T0 MPaBOBOM KOH(MPIUKT KOHCTUTYLIUOHHOTO XapaKTepa Mex-
ny IlpaBurensctBom B nuue [Ipembep-munncTpa, ¢ 0OMHONU CTOPOHBI, U [Ipe3nnentom
Pymbiaum, ¢ npyroii croponsl. OH ObUI BbI3BaH jAeiicTBueM [IpaBuTenbcTBa, B pe3yib-
tate Kotoporo Ilpe3suaeHT PyMblHUM ObLI MCKIIIOYEH M3 JeNeralud NpUHUMABIIEH
yuactue B 3acenanuu Cosera EBporbl. [Ipe3unent ooparusics B cyJl ¢ Npoch0oii ycTa-
HOBUTh HaJIMYME MPaBOBOIO0 KOH(IMKTa KOHCTUTYLIMOHHOIO Xxapakrepa. B mucbme
ObLI0 cKa3aHo, yTo [IpaBurenscTBO yBenommio Coser EBporibl 0 cocTaBe pyMbBIHCKOM
Jieseraunu, Kotopyro Oyzner Bo3miaBisTh [Ipembep-munuctp. Ilpe3uneHt nocuuradn,
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4yTO ero (pyHkuMs npeacrasisaTh crpany B Coere EBponbl. B ananuse cyn ormeru,
yT0 CoBeT EBpONBI COCTOSIT U3 INIAB FOCYAAPCTB MU IPABUTENBCTB CTPaH YYaCTHUKOB.
Komnerennms Cosera EBpoOIIbI SIBISIETCS NPEACTABUTEIBCKUX MPAaB EBPONENCKOro co-
103a. OH IPUHHUMAET CEPBHE3HBIE MOJUTUYECKUE PELIEHUS, KOTOPbIE MOTYT IIPUBECTH
K YpEryJaupOBaHUIO KOH(DIMKTOB MEXIy CTpaHAMHM ydacTHUKaMU. B xone 3acenanus
Cosera EBponbl MOTYT pacCMaTpuBarbhCs pas3jinuHble BONpOChl. Cyl Takke ckaszal,
YTO rOCyJapcTBa YYaCTHUKH ObUIH MPEACTABIECHBI HAa BHICHIEM YPOBHE 3a CUET UHCTH-
TyTa, KOTOPBIM NpeICTaBIseT rocy1apcTBo B cepe BHemHer noautuku. [1o Koncru-
Tyuuu Pymbiauu Ilpesunent PymbiHum siBiisieTcss npencraButeneM rocynapcrsa. M3
ATOTO CIEAYET, YTO B YACTH BHEITHEN MOJUTHUKY OH SBIISIETCS MIaBou rocynapcersa. Cyn
TaKXe yCTaHOBWJI, YTO poJib [IpaBUTENbCTBA BO BHELIHEN MOJUTUKE HOCUT TEXHUYE-
CKMI XapakTep, U OHO JOJDKHO MCIOJIHATH 00si3aTenbeTBa PymbiHuu. B 3akntoueHue
KOHCTUTYLMOHHBIN Cyll IPU3HAII HATMYUE TPABOBOTO KOH(IMKTAa KOHCTUTYLIHOHHOTO
xapakrepa mexnay [IpaBurensctBoMm u [IpesnienTom PymbiHMYT, BBI3BAHHOTO J1I€MCTBU-
amu [IpaBurenscTBa u [IpeMbep-MUHUCTpA U HAIPABIEHHOTO Ha UCKiItoueHue 1Ipesn-
nenta Pymbinnm ot yuacTtus B nenerauuu B Coset EBpoIb.

S npuBeny 4eTBEpTHIN pUMeEp. ITO MPABOBON KOHPIIUKT KOHCTUTYLMOHHOTO Xa-
pakrepa mexay [Ipesunenrom PyMbiHUM ¢ OJJHOM CTOPOHBI U CYA€OHBIMH OpraHaMH,
npecraBieHHbIMU BeiciiM KOHCTUTYLIMOHHBIM Cy1OM. DTOT KOH(JIUKT ObLIT BBI3BAH
0TKa30M KOHCTUTYLIMOHHOTO Cyaa UCIOJHUTH pemieHne KOHCTUTYIIMOHHOrO Ccyza, a
TaKXke psag APYrux MpaBoBbIX nonoxeHud. B 2006 rony KoncTuTynmoHHbIM cyn npu-
HSUJI pelIeHUe OTHOCHUTENIBHO CTaryca BOEHHOCHyXalux-opuuepos. Cyn nmocuurad,
YTO 3TO MOJIOKEHHE HEKOHCTUTYUMOHHO. [Ipu 3TOM OBLIO cKa3aHo, uTO IIpesuaeHT
PyMbIHIM MOXET ITpucBavBaTh 3BaHME MIIAJIILIETO aIMHUpaJia U reHepaina. B ceoem pe-
meHnn KOHCTUTYLIMOHHBIN Cy[l CKa3all, 4YTO INIaBa TOCYJapCTBa U NIABHOKOMAHIYIO-
Uil BoopyKEHHbIMU CHUJIAMH UCHOJIHSET 3TH ITOJIHOMOYMS, HO OHM IPEACTABIISIOT
ero npasa, a He oOs3arenbcTBa. Y Ilpe3uaeHra ecTb BO3MOXKHOCTh IPUHSTH PEILICHUE
pUCBauBaTh 3BaHUE WJIM HE PUCBAUBATh, 0€3 KaKUX-JIN00 0043aTeNIbCTB C TOUKH 3pe-
Hus 3akoHa. B 2007 rogy Beicimit KOHCTUTYIMOHHBIN Cy[ IPUHSUT pelieHue. B cury
atoro pemenus [IpesnaeHT PymMbiHMN BbIHEC pelIEHNE O HA3HAYEHUU Ha JTOJDKHOCTh
re’epaia. bputo NpuHATO pelieHre, 4YTo 3BaHKe JOHKHO ObITh IPUCBOEHO. [Ipe3uaeHT
Pymbiaun o6paruicst B KOHCTUTYHMOHHBIN CyJl, KOTOPBIM MPU3HAI HaJU4YUe MPaBOBO-
ro KOH()JIMKTa KOHCTUTYLIMOHHOTO XapakTtepa mexay IIpesuaentom u Boicuimm Kon-
CTUTYLIMOHHBIM CyJI0M. DTOT KOH(QIIUKT ObLT BbI3BaH (yHkuuel [Ipe3unenra npucsa-
VBAaTh 3BaHU.

B 3akitoueHue xouy ckaszarb, 4T0 KOHCTUTYIIMOHHBIN CyJ] UCIIOJHSET CBOKO (DyHK-
LU0 KaK rapaHT coOnoaeHuss KoHCTUTy Iy, NpUHLIKIIA Pa3eIeHHs] BIIaCTEN U CUCTe-
MBI CAEPKEK U IPOTUBOBECOB.
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Hypak Mapnpanut, npeaceaareab KoncrutyumonHoro cyia KoposescrBa
Tanaang

«KoncTurynuonubiii KOHTPoJb KoHcTuTynmonusim cynom Koposescrpa
Tanaana U QyHKUMOHUPOBAHME CHCTEMBI C/IEPKEK M MPOTHBOBECOB)»

51 Oyny roBopuTh Ha TaliCKOM SI3bIKE, @ MOU KoJIJIera Oy/IeT MepeBOANTH MOE BHICTY-
IUICHUE HA aHTJIMUCKUU SI3bIK.

B niepByto ouepens st XoTea Obl MOTOBOPUTH O MECTE M BAYKHOCTH OpraHa KOHCTUTY-
IIMOHHOTO KOHTPOJISI B 3 (HEKTUBHOM (PYHKIIMOHUPOBAHUHU CUCTEMBI CIEPKEK U MPO-
TUBOBeCOB. B ocobennoctu, xorenoch 061 oTMeTuTh Koncturyuuto Tamnanna 2007
roga. Tema oTa ouens BaxkHa. C momeHTa otmMeHbl Koncturynnu 2007 ropa, crares 45
BpeMeHHO Konctutyuu no 2014 roma npenycMmorpena noiHnoMmounsi Konctutyu-
OHHOTO CyJla: pacCMaTpUBaTh 3aKOHOJATEIBCTBO, BRIHOCUTh PEIIEHUS] O COOTBETCTBUU
ero unu HecoorBercTBUM KoHctutynum KoponeBcrBa Tawnana. OTth moaHOMOYMs
obun ipuaansl Koncrurymnumonnomy cyny. Kpome toro, mpoekT HoBoi KoHcTuTytiuu
COXpaHSIET OCHOBHbIE KOHCTUTYLIMOHHBIE NTpUHIUIIBL. [To HOBOM KoncTuTynuu B Tau-
nauje npoitaet pepepenaym B 2016 rony.

Mos nipezenrarus OyaeT nocesieHa poau Korncruryimonnoro cyna Taunanga B
CUCTEME CAEPKEK U MPOTUBOBECOB B cOOTBETCTBUM ¢ KoHcTuTynmei 2007 roga. B Heit
NpPEeAyCMOTPEHO, UTO0 Y KOHCTUTYIIMOHHOTO CyJla €CTh MOJHOMOYHS U OOSI3aHHOCTH
IIPY PACCMOTPEHUH Y BEIHECEHUHU PEIIICHHUS 110 CIIEAYIOIMM BoripocaM. [lepBas GpyHk-
1M 3TO KOHCTUTYIMOHHAs OLIEHKA 3aKOHOB M1 HOPMATHUBHBIX AKTOB 3aKOHOAATEJIHCTBA
JIO UX MPUHSITUS JIJIs1 TOTO, YTOOBI YOSAUTHCS B TOM, UTO OHU HE TpoThBOpeyaT Konctu-
TYIHH. DTO KaCaeTCs 3aKOHOB, 3aKOHOIIPOEKTOB. DTO BCE JENACTCS JUIsl TOTO, YTOOBI
IPEeOTBPATUTD JIFOOBIE Cilydau HapylieHus KOHCTUTYIMU WM HECOOTBETCTBUS €.
Bropas ¢byHKIMS KOHCTUTYIIMOHHOE PAaCCMOTPEHHE TMOJIOKEHUN yXKE MPUHSITOrO 3a-
KOHOATEIhCTBA. JTa QYHKIUS JOMYCKAeT PsiJl KaHAJIOB MMoAa4u 3asBieHuii B KoncTu-
TYLMOHHBIN CYJ ISl TOTO, YTOOBI MPUHSTH PEIIEHHE OTHOCUTEIBHO MOJIOKEHHUS, UIH
KAKOM-TO YaCTH MOJ0XKEHUS, 3aKOHA, KOTOPBIM MMPUMEHSAETCSA B OTHOIICHUN KaKOTO-JIH-
00 nena, nporuBopeunt Jin oHO KoHctutyruu. Tpetbs dyHkins KoHCTUTYITHOHHOTO
CyZa 3aKJIF0YAeTCsl B BBIHECEHUH PEUIEHUI 110 CIOPHBIM BOMPOCAaM, KaCaroIIUXCsl MOJI-
HOMOYHUN 1 00s13aHHOCTEN ABYX WK O0Jiee TOCYIapCTBEHHBIX OPraHOB. DTO KacaeTcs
[Tapnamentckoii Accambien, CoBeTa MUHHCTPOB, MOJIMTUYECKUX NapTuid. YeTBepras
(GYHKIUSI 9TO BEIHECEHHE PEIICHUI B OTHOIICHUH MOJIMTUYECKUX MMAPTUH, pacCMOTpe-
Hue oOpamienuit [lanarel nmpeacTaBUTeNe, BBIHECEHUE PEIICHUN B OTHOILICHUM JIMI]
WJIY TIOJIMTUYECKUX MTAPTUM, KOTOPBIE MOIB3YIOTCS MOJTUTHYECKUMH IPABAMH WIIA CBO-
6onamu, He oaBeAoMcTBeHHbIMU KoHcTutyuu. Ouepennasi QyHKIHS 3aKITI04aETCs B
TOM, YTO MPOBOAUTCS OLIEHKAa KOHCTUTYLUHOHHOCTH JIOTOBOPA JI0 €r0 YTBEPKICHUS B
[Tapnamentckoit Accambiee. [Tocnennss GyHKIMS 3aKTI04aET MOJTHOMOYHUS U 00s13aH-
HOCTH, IIPEAYCMOTPEHHBIE OPraHUYECKUM 3aKOHOM O MOJUTHYEecKuX naprusax 2007
roga. Ota QyHKIMS KacaeTcs OTKa3a B PETUCTpallMM MoJUTHUYEeCKOW maptuu. Kpome
TOT0, MOXKET OBITh PEIICHHUE O MPEKPAIIEHUHU ACATEIbHOCTH MOJIUTUYECKON MapTUH, €€
POCIYCKE U OT3BIBE JIUJICPOB NOJUTUYECKUX MTAPTUN U UCTIOTHUTEIIbHBIX JIHLI.
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C y4yeToM BCEro BBILIEU3IIOKEHHOTO, 51 ObI XOTEJ CKa3aTh, YTO B COOTBETCTBUH C CO-
BpeMeHHou Koncturynueit 2014 rona yenoBeueckoe JOCTOMHCTBO, ITpaBa, CBOOOIbI U
PaBEHCTBO, KOTOPBIMH I1OJIB3yeTCs Hacenenue Taunanaa, ocratorcs. Kpome toro mpo-
exT HoBoM KoHcTuTynuu Oyner nepeaan Ha peepeHayM B Hayase aBrycra. Tam Tak-
K€ OTMEUYEHbI OCHOBHBIE MMOJHOMOYUS U 00s13aHHOCTH KoHcTuTynmonHoro cyna. Ilo-
CKOJIBKY Tpeasiaynias Koncturynus, kotopast npelycMaTpyuBaia TaKUe ITOJTHOMOYHS,
OblJIa OTMEHEHA, a pacCMOTpeHUE esia B KOHCTUTYHIMOHHOM CyJle 3TO OYE€Hb BaXKHBIM
MOMEHT JJI1 O0ECIIEUEHHs] CUCTEMBI CAEPKEK U MPOTUBOBECOB MEXKIY Pa3IUYHBIMU
rocyzapcTseHHbIMu opranaMu. Kak u B mponuiom, KOHCTUTYIIMOHHBIN CyJl UCITOJIHSET
C BBICOKMM Kau€CTBOM CBOM (DYHKLHMHU IO 3aIIUTE MPaB U CBOOOJ JIFOAEH OT JIH0OO0Tro
BMELIATEJIbCTBA FOCYJaPCTBEHHBIX OpraHoB. S xoren Obl NOATBEPAHUTH, YTO KoHCTH-
TYLMOHHBIN cya Tamnanaa BbICTyIaeT B pojid CyAeOHOro opraHa, KOTOpblid HCIOTHS-
€T BaXHYI0 (DYHKLIHIO KOHCTUTYLIMOHHOTO PACCMOTPEHMS B LEISAX MPEIOTBPAILECHUS
HapyLIEHU! IIpaB CO CTOPOHBI TOCYJAPCTBEHHBIX OpraHoB. UTo ke Kacaercs Ipyrux
JIEMOKPaTUYECKUX CTpaH OTHOCUTENIBHO MPAB U CBOOO/ YesoBeka, KOHCTUTYIMOHHBII
cyn o0OecrneynBaeT KaHal U NPOUEAYpPbl KOHCTUTYLMOHHOTO KOHTPOJIS. DTO Ba)KHAS
POJIb B MPOIABUKEHUHN IEMOKPATHUHU B COOTBETCTBUU C IPUHIMIIOM BEPXOBEHCTBA Mpa-
Ba, KOTOpOro npuaepxkupaercsa Koncturynumonnei cyn Tannanga, U IpU3HAET CBOKO
poaib B 3amuTe KoHCTUTYIMK U rapaHTUU cBOOO HaceneHus. B nepByto oueper Mbl
PYKOBOACTBYEMCS IPUHILIMIIOM BEPXOBEHCTBA MPABA.

B 3aBepiienue s xoren Obl BbIPA3UTh MPU3HATEIBHOCTH 32 BO3MOXKHOCTbH IOJE-
JIUTHCSI CBOMMH B3IVISIIaMU C BAMHU.

3yxty Apcaan, llpeacenarens Koncruryunonnoro cyna Typeukoii Pecyoiinkn

«KOHCTUTYIHTHOHHBIN KOHTPOJIb 3AKOHOAATEIbHON U HCIIOJTHUTEILHON BETBEH
BjaacTH: onbIT KoHcTUTyHOHHOIO cyna PecyOsuku Typuus»

S oueHb paj MONPUBETCTBOBATH yBaX)aeMbIX KoJier. S xouy nmoOmarogaputh KoH-
CTUTYIIMOHHYIO nanaty BepxoBHoro cyna Keipreizckoir PecnyOnuku 3a mpenocras-
JIEHHYI0 BO3MOXHOCTb.

S xoten Obl HaUaTh C OYEHb MPOCTOTO BOIMPOCA: MOYEMY HaM HYKHO KOHTPOJIU-
pPOBaTh OPraHbl 3aKOHOJIATEIbHOM U UCIIOJIHUTENIBHOM BiIacTu? OTBET HA 3TOT BOIPOC
MOKHO HaliTU B 3HAMEHUTOM 3asBIICHUU O MPUpPO/Ie BIacTu. Brl 3Haere, ObLIIO CKa3aHo,
YTO BJIACTH BEACT K KOPPYIIINH, a aOCOJIOTHAS BIACTh BEJET K aOCOIIOTHON KOPPYII-
unu. Kpome Toro, MOHTECKbE TaKke TOBOPHI O TOM, UTO IMOCTOSIHHBIN OIBIT MOKAa3bI-
BACT, YTO KAXKJbIH YEJIOBEK, KOTOPHIN 00JIalaeT BIACTbIO, MOXKET €U 3JI0yIOTPEOUTD.
DTH HETAaTUBHBIE, HO BIOJIHE PEATTMCTUYECKNE B3MISAbI HA B3AMMOOTHOIICHUS] MEKTY
YEJIOBEKOM U BJIACTHIO MPUBEIU K TOMY, YTO CTAJIM CO3/1aBAThCSl OPraHbl 3alUThl Ye-
noBeka. Hanuume mexanusma cIep:keK U MPOTHBOBECOB J0Ka3ajo CBOIO A((HEKTUB-
HOCTb B OTPaHUYCHUU JIESITEIbHOCTU MOJIUTHYECKON BIIaCTU. MOHTECKBE OTPa3Uil CYTh
TOKTPHUHBI Pa3/IeJICHUS BIACTU CICTYIONIUM 00pa3oM: KOrma-HuOylb BCEMY HACTAHET
KOHell. B ucnonnenun PyHKIUNA TpeX BETBEH BIIACTH HYXKHO 3aIUTUTH MpaBa OTJEIb-
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HBIX JIMYHOCTEH. OH YEeTKO CKazall, YTO 3aKOHOJATeNIbHAasl, UCIIOJIHUTENbHAA U Cy1e0-
Hasl BJIACTh JOJIKHBI ObITh pa3zelieHbl. DTU BIACTH JOJKHBI HAXOAUTHCS B pyKax pas-
JUYHBIX JIFoAel. KOHCTUTYIIMOHHBIN KOHTPOJIb 332 3aKOHONATEIbHOW U UCIIOJIHUTEIIb-
HOM BJIACTBIO PACCMATPUBAETCS KaK JOTMYECKUM pe3ysIbTaT UAEH CUCTEMBI CAEPIKEK U
IIPOTUBOBECOB.

Typeukuii KOHCTUTYIIMOHHBIN Cy/1, KOTOPBIM ObUT co3aaH B 1962 rony, cran Hau-
0osee 3(p(hEeKTUBHBIM OPTAaHOM B JIEJI€ KOHTPOJISI IEITeIbHOCTH 3aKOHOIaTEeIbHOM Bia-
ctu. Cyz UCIIOJIHSUT CBOKO 33/1a4y B JIBYX HAaIlpaBlICHUAX. B mepByro ouepens cyn pac-
CMaTpUBAJI KOHCTUTYIIMOHHOCTh 3aKOHOB M ITOJI3aKOHHBIX aKTOB, a TAK)KE 3aHUMAJICS
PaccMOTPEHHEM KOHCTUTYLMOHHBIX *ano0 oTaenbHbIX jull. Cya uMeeT mpaBo Mpo-
BEPATh HA KOHCTUTYLIMOHHOCTb 3aKOHBI U JACKPETHI, IPUHUMAEMbIC UCIIOJIHUTEIBHON
BJIACTHIO. ECiM Cyn mpHUIET K BBIBOY, YTO 3aKOHBI, JEKPETHI IpoTrBopedar Koncrury-
uuu Typeuxkoi PecriyOnuku, oH 0OBSBISAET UX HEKOHCTUTYLIMOHHBIMU. KoHCTUTYIIH-
OHHBIN CyZl Tak»e mpoBepsieT nonpasku B Koncrurymuio no ¢popme, HO HE MO cylle-
ctBy. C camoro Hadajia cBOei JesTeNbHOCTH KOHCTUTYIIMOHHBIN Cy/l pacCMaTpUBAJICS
Kak HanOoJiee akKTUBHBIN OpraH KOHCTUTYIIMOHHOTO KOHTPOJIsl. MHOTHE CUMTAIOT, YTO
Konctutynunonnsiii cyn B Typuuu ObL1 CO3/1aH TOCYIapCTBOM JJIsl TOTO, YTOOBI coXpa-
HUTH CTaTyC-KBO M COXPAaHWUTH IPUHIMIIBI TOCYIapCTBEHHOM mueonoruu. Ha camom
Jiesie Cy/l IPUHSUT TaKOM MoAX0/A B 00JaCTH KOHCTUTYLMOHHOTO CY1€0HOTO KOHTPOJIS.
Tem He MeHee, MPaKTUYECKH Be3/Ie CyieOHas AesITeIbHOCTh KOHCTUTYIMOHHBIX CY/10B
co3zaja HEKYI0 HalpsKEHHOCTb MEXIY CyleOHbIMU OpraHamMH M MOJUTUKON. Keib-
COH, KOTOPBIM U3BECTEH KAaK apXUTEKTOp KOHCTUTYLIMOHHBIX CYyOB €BPOIIEUCKON MO-
JIeJH, CKa3all, YTO ATa HANPSLKEHHOCTD SIBISAETCS aHTATOHUCTOM MEKY ITOJIOKUTEIb-
HBIMHM W HETaTUBHBIMU 3aKoHoAaTeasiMu. OH NpeyIokKUII 1Ba BapUaHTa MPEOI0JICHUS
3TOro anrtaronnsMa. OH ckasaj, 4To 4acTh cylaeld KOHCTHUTYHHMOHHOIO Ccyla JOJKHBI
u3zbuparbces [lapnamenTom. Bel 3Haere, 4To 3TO Takke BOIMPOC AEMOKPATUYECKOH 3a-
KOHHOCTH cyAeOHOro paccMoTpenus. OH Taxxe cuntai, YTo KOHCTUTY1us He JOKHA
conepkarb buiie 0 nmpaBax. OH 3asBJIsUL, YTO IOJIOKEHUS, KaCAIOLIMECS IIPaB Yello-
BEKa, MOT'YT IIpeBpaTuTh KOHCTUTYLIMOHHBIA CyZ B IOJIOKUTEIBHOTO 3aKOHOJATEIS.
XoTst OOJNBUIMHCTBO TOCYAAPCTB ONMUPATHUCH HA ATy KOHLEMIUIO, OHU UTHOPUPOBAIH
ATOT BONPOC M BKJIKOYAIM 3THU NOJIOKeHUS B KoHcTuTymio. Bonpekn npenckazanusam
Kenbcona, KoHCTUTYLIMOHHBIE Cy/bl paCCMaTpUBAIOTCSl KaK TapaHThl IpaB U CBOOOA
OTHENbHBIX JINL. Typenkuil cya He ABIIIeTCS UCKIFOYeHHEM B 3Tol cBsa3u. B 2010 rony
CYIl y’K€ paccMaTpUBAJICS HACEIEHUEM KaK 3((PEKTUBHBIN OpraH 0 BOCCTaHOBIIEHUIO
HapylIeHHbIX npaB. OaHa u3 crareit Koncrtutyuuun Typuuu roBOpUT O TOM, YTO JIHO-
0011 yesnoBeK MOXKET 00paTUThCsI B KOHCTUTYIIMOHHBIN Cyll € 3asBJICHHEM O TOM, YTO
KaKO€-TO €ro U3 OCHOBHBIX KOHCTUTYI[MOHHBIX [IPaB U cBO0O/, B pamkax EBponeiickoii
KOHBEHI[MU 10 IpaBaM 4YeJIOBEKa, ObLIM HapyLIeHbl KaKUMHU-TO TOCYIapCTBEHHBIMU
opranamMyu. OTHOCUTENIBHO KOPOTKHI ONBIT paboThl cyda C *ajnobamu IMoKaszas, uTo
CyJl IOCTENEHHO NepeLIe K Cy/1leOHOMY MOAXO0AY, OCHOBAaHHOMY Ha IpaBax 4eJioBeKa.
3amuTa OCHOBHBIX IpaB TPeOyeT OT Cy[a MCTOJKOBAHUS MPAaBWI U JIEATEIHHOCTH B
6onee nuOepaIbHOM KitoYe. DTH J1Ba BUJA KOHCTUTYLIMOHHOTO KOHTPOJSI — MPOBEP-
Ka Ha KOHCTUTYLMOHHOCTbh U PACCMOTPEHHE KOHCTUTYLIMOHHBIX Ka100 — JTOMOJHSIOT
npyr apyra. Cyn npoBepsieT KOHCTUTYLHMOHHOCTh a0CTPAKTHBIX MOJIOKEHUM M 3aKO-
HOB. B c(epe KOHCTUTYLIMOHHBIX Kaj100, CyZl pacCMaTpUBAET KOHKPETHBIE 3asIBIICHUS
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0 HapyUIEHUH CO CTOPOHBI AIMUHUCTPATUBHBIX U CyI€OHBIX OpraHoB. Takum oOpa3om,
MEXaHU3M PACCMOTPEHUSI KOHCTUTYIIMOHHBIX KaJl00 JAeT Cydy HEoOXOAUMbIE CPEACTBA
U1l TOTO, 4YTOOBI OCYIIECTBIATH 3(PPEKTUBHBIN KOHTPOJIb HE TOJIBKO 32 UCIIOJHUTEIBHOM
BJIACThIO, HO U 32 CY/IEOHBIMM PEIIECHUSIMH B ONPEIECIICHHON CTENEHU. DTO IPOUCXOIUT
IIOTOMY, UTO OT/IEJIbHBIE JINIIA 001aJa0T MpaBaMu oopaiarbes B KOHCTUTYIMOHHBIN Cy/l
Ha OCHOBaHHMHU TOTO, YTO €r0 WM €€ KOHCTUTYIIMOHHBIN MpaBa U CBOOOMABI ObUIH HapY-
IIEHBI B CUJTY JEMCTBUIA TOCYIapCTBEHHBIX WIIH CYI€OHBIX OPraHOB U APYTUX CTPYKTYP.

B 3akitouenue s xoren Obl cKa3aTh, 4TO Typeukuil KOHCTUTYIIMOHHBIN Cys cTanl
3¢ (PEKTUBHBIM OPraHOM, OCYIIECTBIISIOIIUM KOHTPOJIb HAJ| IEATEIbHOCTHIO UCIIOIHU-
TEJIbHOM U 3aKOHOZAATEJIbHOU BIACTH IIyTEM PACCMOTPEHUS 3aKOHOB HA KOHCTUTYLIMOH-
HOCTb U KOHCTUTYIIMOHHBIX kaio0. [Ipennoceuika 11 yCnemHoro KOHCTUTYIIHOHHO-
IO KOHTPOJISI HAJl 3aKOHOJATEIBbHON U UCIIOJIHUTENIBHOW BIACTBIO 3AKIII0YAETCS B TOM,
YTOOBI MPUHATH MapagurMy, OCHOBAaHHYIO Ha IpaBax 4ejoBeKa. DTO MPUOPUTETHBIM
MOMEHT JJi IpaB U ¢cBO0O. [IpuHsATHE TaKOM MapagurMbl HE SIBISIETCS KAKUM-TO BapH-
aHTOM JU1s1 KOHCTUTYIMOHHOTO Cyzia, IOTOMY YTO LI€JIb KOHCTUTYLIHOHHOTO KOHTPOJIA
3aKJIF0YAETCsl B TOM, YTOOBI 3aIIUTUTh OCHOBHBIE IIpaBa U CBOOOJIbI OTIEIbHBIX JIHII.
3neck s yxke Oyy BbIHYXJIEH OCTAHOBUTHCS, IOTOMY YTO MPAKTHUYECKH HEBO3MOYKHO
6oee moapoOHO OMKcaTh MOAPOOHOCTH KOHCTUTYIIMOHHOTO KOHTPOJISI HAIIIETO Cy/ia B
TE€4EeHHE d3TUX MUHYT. Ecu y Bac OylyT Kakue-TO BOIPOCHI, S TOTOB HA HUX OTBETUTb.
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MPUJIOKEHME 2.
CIUCOK YYACTHUKOB MEKIYHAPOJHOI KOH®EPEHIIUU

Koropky Keneun — mapjiameHr

l.
2.

8.
9.

Hca Omypkynos, muaep ¢pakuun « CLAITK»

Anmambert lIpikMamMaToB, 3aMeCTUTENb TpeceIaTelss KOMUTETA 10
KOHCTUTYLIHOHHOMY 3aKOHOJATEIbCTBY, TOCY/IapCTBEHHOMY yCTPOMCTBY, CyaeOHO-
1paBoBbIM BonpocaM U Pernmamenrta KK

Younmon CynranO6exkoBa, 3aMECTHTENb MTpeceIaTers] KOMUTETA [0 KOHCTUTYLIHOHHOMY
3aKOHOJIATEJIbCTBY, TOCYJapPCTBEHHOMY YCTPOICTBY, Cy1eOHO-ITPaBOBBIM BOIIPOCAM U
Pernamenra KK

MBpikTbI0EK AOBUIIAEB, IEMYTAT, YIEH KOMUTETA [0 KOHCTUTYIMOHHOMY
3aKOHOJATEIbCTBY, TOCYJapCTBEHHOMY YCTPOWUCTBY, Cy/1I€0HO-ITPABOBBIM BOIIPOCAM U
PermamenTa KK

Yonnon /[xakynoBa, 4eH KOMUTETA 110 KOHCTUTYLHIUOHHOMY 3aKOHOJIaTEJIbCTBY,
rOCyAapCTBEHHOMY YCTPONCTBY, Cy/IeOHO-TIpaBOBLIM Boripocam u Permamenta KK
Hcxak MacanueB, 4ieH KOMUTETA IO KOHCTUTYIIMOHHOMY 3aKOHOJIATEJIbCTRY,
rOCylapCTBEHHOMY YCTPOMCTBY, Cy1leOHO-TIpaBOBbIM Bomnpocam u Permamenta KK
Taanaiikyns McakyHoBa, 4leH KOMUTETA IO KOHCTUTYLIMOHHOMY 3aKOHOJIaTENILCTBY,
TOCYJIapCTBEHHOMY YCTPOUCTBY, CyZleOHO-TpaBOBbIM Bompocam U PermamenTa KK
Makcar Cabupos, aenyrtar KK

Kanar CazapikoB, 3aBeytonuii opuaudeckum otaenaoM anmnapara KK

Anmnapar IIpe3uaenra

10.
11.
12.

13.

®apupn Huszos, pykoBogurens annapara [Ipesunenta KP

Hypxan IllaiinnadexoBa, 3aM. pykoBoauTens anmnapara [Ipesunenta KP
Hyp6ex KackimOekoB, mocTostHHBIN nTpeacTaBuTenb [Ipesunenta KP B
Konctutynmnonnoit nanare BepxoHoro cyna Keipreizckoit Pecryomuku
Amnap6ex Mcmanos, 3aBey oL OTAEIOM IPABOBOTO oOecrieueH s anmnapara
[Ipe3unenra KP

14. Makcar CaskbaeB, 3KcniepT oTaesna cyneOHoi pedopMbl M 3aKOHHOCTH armapara
[Ipe3unenra KP

IIpaBuTeILCTBO

15. Ouer ITankpatoB, Bulie npemMbep-muHucTp KP

16.
17.

Hypxxan TamranoB, crarc-cekpeTapb MUHUCTEPCTBA FOCTULIUN
Mapar [I>xaMaHKYJIOB, 3aBEIYIOLIMH OTAEIOM MPAaBOBOIroO oOecreueH s anmnapara
[IpaBurenscrBa KP

18. Tumyp [llambGeToB, TUpeKTOp MEHTpa CyAeOHOTO NpeacTaBuTenbcTBa pu [IpaButensctee KP

I'enepajbHasi npokyparypa

19.

JIronmunia YemaHoBa, 3aMecTuTelb [ eHepaibHOro NpoKypopa

BepxoBHblii cya

20.
21.
22.

Kausike DcenkanoB, 3amecturens [Ipeacenarens
®epysa [Ixamaiiena, 3amecturens [Ipeacenarens
Jlenec TemupOeKoB, Cynbs
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Cosert 1o otéopy cyneit
23. Ilamapan Maituues, npeacenarenb

HucTutyT oMOyacMeHna (AKbIMKATYbI)
24. Ky6ar Otop6aeB, OmOyncmen (Axbriikatasr) KP

IIpeacTaBuTe/ M OPraHOB KOHCTUTYHIHOHHOTO KOHTPOJISI 3apy0esKHBIX CTPaH:

AzepoOaiinxanckas PecnyOianka
25. ®apxan A6maymiaes, npeaceaarens KoHCTUTYIIMOHHOTO cynia AzepOaimxanckoit PecryOnuku

26. Kynues Payd, pykoBoaurens anmnapara KonctutynnonHoro cyna AzepoaiiixaHcKoi
PecnyOnuku

KopoJsiescTBo Tannann

27. Hypax Mapnpanur, npencenarens Koncruryunonnoro cyna Koponescrsa Taiinann
28. Ilyns Ynuauon, cynpa Koncrurynnonnoro cyna Koponescrsa Talinann

29. Kourut Cypaka, corpyanuk anmnapara Koncrurynunonnoro cyna Koponesctsa Taiinann

JlarBmiickas Pecny0imnka
30. Annuc JlaBuns, npencenarens KoncrutyuonHoro cyna JlarBuiickoit PecrryOnuku

JlutoBckas Pecnybsiuka
31. Hanyte Uounene, cyapst Koncturynuonnoro cyna Jlutockoii Pecry6miku
32. Ilpanac Kyuonuc, cynbst Koncrutymuonsnoro cyaa Jlutosckoit PecriyOnuku

MoHnroaus
33. Cyrap Hdynam, cynbs Konctutynronnoro cyna Monronuu

PecnyOsinka Apmenust
34. I'pant HazapsH, cynps Koncturynnonsoro cyna Pecybnuku ApMeHust
35. Apauk TynsH, cyaps Konctutyunonsoro cyna Pecnyonuku Apmenust

Pecny0anka benapych
36. Taneym Boponosuy, cynbs Koncturyunonnoro cyna Peciyonuku benapychb

Pecnybuuka Boarapus
37. bopuc Benues, npencenarens Konctutynnonnoro cyaa bonrapun
38. Koncrantus [lenues, cyaps Konctutynuonsoro cyna bonrapun

PecnyOsimka UnnoHe3us

39. Marpuanuc Axbap, cyass Konctutymonnoro cyna Muaonesnu

40. Cropuo I'mnanr Pomamion, corpynnuk annapara Koncturynuonsoro cyna MHnonesun
41. Eccu Anpusa, coTpyanuk annaparta Koncruryuuonsnoro cyna Magonesnun

42. Oxo bacyku, corpynHuk annapara Konctutyunonsoro cyna Munonesnn

Pecnyoauka Ka3zaxcran
43. VYuzuna llanak, unen Koncrurynunonnoro Cosera Pecniyonuku Kasaxcran

Pecnyosiuka Kopes

44. Awn Yanxy, cynpa Konctutyunonnoro cyna Pecrybmuku Kopest
45. Tlapk XroHxyH, cyapsi-noxnanuuk Koncturynuonnoro cyna Pecryonuku Kopes
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PecnybOimnka Tagkukucran

46. Maxmynzona Maxkam Azam, penceaarens Koncturymnuontoro cyna Pecryonuku
Tamkukucran

47. Myxa66ar ['yn3opoBa, cyaest Konctutynnonnoro cyna Pecyonuku Tamxukucran
48. Jlyrdymno Abmaymiosona, cyassi Konctutyuuonnoro cyna Pecyonuku Tamxukucran

Pecnybsuka Y3oekucran
49. T'emxemypar [lupxkanos, cyaps Konctutyunonsnoro cyna PecnyOnuku Y30ekucran

Pecny0siuka Xopsarus
50. Maro ApnoBud, cyabsi KoHCTUTYIIHOHHOTO cysia XOpBaThuu

Poccuiickasn denepauus
51. Cepreit MaBpuH, 3amectutens npenceaarens Koncturynuonnoro cyna Poccuiickoit @enepanun
52. Muxaun Kneannpos, cynpsa Konctutynunonnoro cyaa Poccuiickoit denepaiyin

Pymbinus

53. Hanmsne-Mapuyc Mopap, cyabst Koncturyuuonsnoro cyna Pymbinnm

54. Muxasna-Cenna KoctuHecky, IM1aBHbIM OMOLIHUK-MaructTpar KoHCTUTYITMOHHOTO
cyna Pymbinun

Typeukas Pecnyonuka

55. 3yxty Apcnan, npeaceaarens Koncturynunonnoro cyna Typeuxoit Pecryonuku

56. Xacan Taxcun I'€ken, cyaps Koncturynumonnoro cyna Typenkoit Pecniy6nuku

57. AOpynnax Yenuk, rmaBHbIN cyabs-nokaaguuk KoncruryimonHoro cyna Typenkoi PecyOnuku

Ykpauna
58. Huxonait MenbHuk, cynbs Koncruryuunonnoro cyna PecriyOnuku Yikpanna
59. Cepruii Cac, cynps Koncturyunonsoro cyna Pecnyonuku Ykpanna

IIpencraBuTe v MOCOJLCTB

60. Hukomnaii [lopomienko, Upe3BbIualiHbIN ¥ TIOJTHOMOYHBIN 1TOcos PecnyOnnku YkpanHa B
Ksiprezckoii PecnyOmmke
61. CcoTpyaHHUK MOCOJbCTBA YKPAUHBI

62. CotpynHuk nocosbcTBa AszepOaiimkanckoil PecrryOnuku
63. CorpynHuk noconsctBa AzepOaiimkanckoil Pecryomku
64. Tonokcon Tapynura CuTyMOpaHT, COTpYAHUK NocosibcTBA NHnoHe3un B TaiikeHTe

IpeacTaBuTe/ M HAYYHBIX KPYTOB H SKCIEPThI

65. Kanar Kepes6ekos, A.10.H., ipod., pextop KI'TOA

66. Jleitna CeiapikoBa, 11.10.H., Tpod., mpopextop KPCY

67. Pycnan Myp3anumoB, n1ekaH ropuanueckoro gaxynsrer KHY
68. Tamepman MO6panMoB, HE3aBUCUMBII KCTIEPT

69. Canus Toxrorasuesa, npenogasarenb AYIIA, nokropant LienTpansHo-EBponelickoro
Yuusepcurera (Benrpus)

70. Ysmapa MycabekoBa, k.10.H. n1o1ieHT KPCY

71. Baitanaua KypMaHOB, JOIIEHT HCTOPUYECKUX HAyK, Tpodeccop, 3aB. kadeapoi
MexXIyHapoaHbix oTHoImeHu KCPY

72. HWpwuna JleToBa, 0OpUINYECKUN IKCIIEPT
73.  Kypman6ex Typnanues, IOpUIUYECKUM SKCTIEPT
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MexkayHapoIHbIe OPraHU3aAHM:

IMPOOH

74. Anexcannp ABaHecoB, nocTosiHHbIN kKoopauHatop cuctemsl OOH B KP, TToctosiHHbII
[IpencraButens [IPOOH B Keipreizcrane

75. Anekcanap Kamkapes, koopaunarop nporpamm [IPOOH
76. I'ynbmupa MamarkepumoBna, coBeTHUK nporpamMmbl IIPOOH «/leMokparndeckoe ynpaBieHHE»

77. Acenp @paHku-AMaHOBa, aIMUHUCTpaTUBHO-(prHaHCOBBIN accucteHT [IPOOH no
JleMokpaTnyeckoMy yIpaBICHHIO

EBponeiicknii coro3
78. Yesape ne Montuc, masa aeneraunu Esponeiickoro Coro3a B Keipreizckoii PecriyOnuike
79. Knaynua Xok, menemxep [IpoexktoB EBponeiickoro Coro3a, Arraiie

Benenuanckas komuccus copera EBponbi
80. Bmamumup I'pocy, wien Benenmanckoit komuccun Coeta EBporbl

I'epmanckoe 001eCTBO MeKIYHAPOAHOTO coTpyannyecta (GIZ)
81. Credanoc Kapexiac, pykoBonutens EC coneiicTBre yKperieHHIO BepXoBeHCTBa mpasa B KP

82. Pamocts TodTucoBa-MarepoHn, kinroueBoii skcriepT [Ipoekra EC conelicTBre yKperieHn o
BepxoBeHcTBa npasa B KP

®onpg Copoc Kbipreiscran
83. Hypuana Kapranbaea, mupextop mpaBoBoii mporpamMmmbl @onrna Copoc Keipreizcran
84. TaxmuHa AnrypanueBa, KoopAauHaTop npaBoBoit mporpammbl @onga Copoc Keipreizctan

YBKIITY OOH
85. bakait Anbanos, cienuranuct Y BKITH OOH

AMepHKaHCKas accouManus IpPUCTOB
86. Azamar KepumbaeB, pernoHanbHblil KoopanHatop [IporpaMMel 1o cyneOHOMY MOHUTOPUHTY

AMepHKaHCKO accoLUaluy FOPUCTOB

KoncTutynunonnas nanara

87. Myxkamber Kacbimanues, npencenarenb

88. DpxuHOeK MaMbIpOB, 3aMeCTUTENh TIPEICEaATENs

89. Umnapa AlimapOeKoBa, CyabsI-CEKpeTaph

90. Kypmanraii A6aues, cynbs

91. Meeprynb bobykeeBa, cynbs

92. Kyanbex Kupruzoaes, cynbs

93. Aiicanksin HapeinOexoBa, Cyabs

94. DOmunbs OckoHbOaeB, cyabs

95. Yonnon OcMOHOBA, CyIbs

96. Xenurep Caanaes, Cynps

97. Typapbek MacbiOaeB, pykOBOAUTENb allliapara

98. KybGar6ek /lybanaeB, Ha4aJIbHUK YIPaBICHUs IPABOBOIO 0OeCIIeueHUs
99. Aiinyp TamranoBa, 3aBeyIOMIast OTACIOM 10 OPTaHU3AINU CYIeOHBIX 3aCeTaHnu

100. Hypxan Koxkormesa, 3aBeytomiast OTIeJIoM 00001eHus CyeOHON TPAKTUKH U
HH()OPMAITMOHHOTO 00€CTICUCHUS
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101. Kanbsibex MacayiGexoB, 3aBey IO MEXTYHAPOTHBIM OTIACIOM
102. Aiizana bokoesa, 3aBeaytoiasi GuHAHCOBO-XO3SHCTBEHHBIM OTIEIIOM
103. AxputOex AXMaToB, COBETHHK TpeACeIaTeNs

104. Hazupa AlinakeeBa, TOMOIIHUK MpeICeaaTess

105. Ky6anbrubex AnbibaeB, CTapIIMid KOHCYJIBTaHT

106. Hasryne HypOekoBa, cTapiimii KOHCYJIbTaHT

107. Menuc bonor6aes, cTapiinii KOHCYJIBTaHT

108. Canuma /[xonroknaesa, cTapliuil KOHCYJIBTAHT

109. Mupnan U6paeB, cTapmiuii KOHCYIBTaHT

110. Hapruza Kenencapuena, cTapiiuii KOHCYJIbTaHT

111. Yonnon bakuposa, crapiinii KOHCYJIbTaHT

112. Carap lllabnananues, ctapmmii KoHCYnbTaHT [T crienuanuct
113. Jlanusip AnveB, KOHCYJIBTaHT

114. Kanar KapacapToB, KOHCYJIbTaHT

115. Jlrxamuist AGIBIMOMYHOBA, KOHCYJIBTAHT

116. Ybinrei3 llleprasueB, KOHCYIbTaHT

117. Onemupa Aba3ranoBa, KOHCYJIbTaHT

CpencrBa MmaccoBoii uHGopMauuu

118. AnTeiHaii AkMaToBa, MeUa HKCIEPT

119. I'anuna baiitepek, xypHanuct OTPK

120. Tamupa AcbkimoBa, pexuccep nporpammbl «Ctparterust 2017»
121. Kymrap Ocmonanues, onepatop OTPK

122. Banum Humkymaii, koppecnonaent MA TACC

123. Acenrn ManiaHOeKOB, perHOHABHBIA KOPPECTIOHEHT «A3aTTBIK
124. Taanait OpockynoB, koppecnoHieHT MA «CnyTHUK

125. 3ynaiika DpkunOaeBa, xypHanmuct HBT

126. Aitbex Axxubaes, onepatrop HBT

IHepeBogunku

127. Anexcanap Konomunko
128. I'ymsaum Kopuybekosa
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MEXKIYHAPOJHAS KOHOEPEHIIMS B IIUTATAX

Vkpennamo aemopumem KoncmumyyuonuHvlx cy0os Hyxc-
HO obs3amenvHo. B amom Hanpasnenuu Hado HenpepvlieHO pa-
bomams 6 ouckyccusx, ouanozax c¢ Ilapnamenmom. 3axonooa-
MENbHBLIL 0OpP2aH 0mMEemcmeeHen 3a Nnoooepicanue 9mozo as-
mopumema. IIpedcmasumenu Ilapramenma OondicHbL 0asamv
nonsams, umo pewenusi Koncmumyyuonnwvix cyoos, oasxce eciu c
HUMU, MOJcem Oblmb, He CO2IACHbL 8 HEKOMOPbIX CLYYdsX, 8cee-
o0a 6yoym ucnonuamscs. Yem eviue cmamyc 20cy0apcmeeHHo-
20 YUHOBHUKA, MeM dauje dMo OONHCHO UCXOOUMb OM He20» -
Baagumup I'poccy, wien Beneunanckoit komuccuu CoBera
EBponbi

«llo ceoeu npupode Koncmumyyuonnvie cyovl cmosm Ha cpanu mMexcoy npagom
u noaumukou. Ilpu smom He cywecmgyem yemko odepuennou epanu. Koncmumyyu-
OHHUILIL CYO, MBOPsL KOHCMUMYYUOHHOE NPAocyoue, 00NdCeH 6ANancuposamy, Ho O
He20 KOHCMUMYYUOHHAA I0OCMUyus cmoum Ha nepeom mecmey - Bnagumup I'poccy,
wieH Beneunanckoi komuccun Cosera EBponsl.

«Hezasucumo om xonuuecmea ocooObix MHe-
HUll, He 0ONNCHA CMABUMbCSL NOO COMHEHUe 10pU-
ouyeckas cuna pewenusi cyoa u Heobxo0umocmo
ucnonneHnus cyoeonvix pewenuil. Ocobvie MHeHUs
S paccmMampugard Kak nocoll K 3aKOHOOAMento O
MOM, UYMO NPABoBoe pe2YIUpPo8aHue KaKo20-mo
eonpoca 6 6yoyuem modcem Ovimeb uHviM. Oco-
Ooe MHeHue MaK u HYHCHO BOCHPUHUMAMb, HO
HU 8 KOeM Cyuae He No08epeds COMHEHUIO 10pu-
OUYeCKYI0 CUTY NPUHAMO20 peuieHus» - IMHUJIb
OckonbaeB, cynbsi KOHCTUTYHMOHHOM NAJIATHI
BepxoBHoro cyna Keipreizckoii Pecnyoauku

«Koncmumyyuonnwiti Konmpons paccmampu-
gaemcs Kax HeoOXOOUMbIU dNeMeHm CUCHeMbl
coepoiceK U npOMuUB08eCO8 Mexcoy 6emesamMu 1d-
cmu, Kak OOUH U3 KOHCMUMYYUOHHO-NPABOGLIX
2apaumuil Co2n1ACO8AHHO20 (DYHKYUOHUPOBAHUS
semeeil eracmuy - MykamOer Kacbimasmues,
npeaceaareb KOHCTUTYUMOHHOH majaThl
BepxoBHoro cyna Keipreizckoit Pecny0auku
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«Kaowcooe deno smo xopowuii wanc ons Kou-
CIMUMYYUOHHO20 CYOA BbICKA3AMbCS HA KOHKDEm-
HY10 NPOONIeMamuKy no dmomy onpocy» - AJauc
Jlapunbiu, IIpeaceaareas KoHCTUTYLHIMOHHOIO
cyna Jlarpuiickoit PecrmyOnukn

«fl Oymaro, umo Kpumuka 6ce20a None3Hd.
Kpumuxa nam nomozaem nocmompems na xaxue-
Mo He2amueHvle CHMOPOHbI U UOMU 6nepeoy -
Jdanyre Houmene, cyabss KoHCTHTYLHHMOHHOIO
cyna Jlurosckoii Pecnydmkn

«B Esponetickom cyde no npasam uenogexa
oxono 95% oen omkazano. Koncmumyyuonmsiii cyo
—s _ umeem onpeoeiieHHvle mpedosaHus O0as pPaccmo-

mpeHus 0ell, U MO OYeHb BANCHBIU acnekm. Bul ne
Modceme NPUHUMAMb 8ce 00pawjenus, nomomy 4mo y 8ac ecmuv ceou Kpumepuu. B
amom naae sawiu yugpuvl 0080abHO vicokuey - lanyre Mounene, cynbs Koncrury-
HMOHHOIO cyaa JlutoBckoii Pecnny0iuku

«B 00Hom u3 den, KoncmumyyuoHnuwlii cyo, Koe-
0a Mbl CMOIKHYIUCL C NPOONEeMOl mo2o, 4mo 3a
KaKoe-mo He OYeHb cepbe3Hoe Hapyuienue cyoblo
cmany auwams cpasy NOIHOMOYUU, 6blCKA3AICA
8 moMm niame, 4mo 30ecb He 0eucmeyem NpUHyun
copasmeprnocmu. Ecau 2ocyoapcmeo 6 nopsioke
ceoell QuUcCKpeyuu NpuHuMaem peuieHue o Mmom,
umo osma cucmema OUCYUNTUHAPHBIX 63blCKAHULL
O0NIIHCHA 0eUCB808aMb, MO 8 PAMKAX NPUMEHEHU
IMUX OUCYUNTUHADHBIX 83bICKAHULL, KOHEYHO, 00J-
orcer Ovimb NpuHYUn copameprHocmu. Eciu xakoe-mo HesnauumenvHoe HapyuieHue,
3HauUUmM Kakoe-mo He3HayumenvbHoe Haxkazaumue u mak oanee. Ho mul dce ne moenu
€030amob HOPMY, 8 KOMOPOU Mbl Obl PACHUCANIU, KO20 U 3d YMO HYIHCHO HAKA3bIBAMD.
Tocyoapcmeo nocuumano, 4mo peanu3o8ams HAULY NPABOBYIO NOZUYUIO HAOO MAKUM
obpazom, umobbl pacuupums nepeuensb OUCYUNTUHAPHBIX 83bICKaHUl. Ymo oHo u coe-
nanoy - Cepreid MaBpuH, 3amecTuTe b Npeaceaarenass KoHCTHTYHHOHHOIO cyaa
Poccuiickoun Deaepanun.
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«Ecnu Koncmumyyuonnwiu cyo 6 atoboii cmpa-
He cmanem NpUOAmKoM pPYKOBOOCMBA CMPAHbL,
2080pUMb O BLINOIHEHUU €20 NPEeOHA3HAYEHUS He
npuxooumcs. dma npobrema 051 HAcC odwany -
Hcxak Macaiues, genyrar 2Koropky Kenema
Kbipreizckoii Pecry0osuku

«Movt 3¢ mo, umobvr Kouncmumyyuonmsii
cyo0 0wl Hezasucumvim, umoodwl Komcmumyyu-
OHHYILL CYO 2apaHmMupos8all Npasa YeloseKkay -
Aamamoer IlIbikmamartoB, aemyrar 2Koropky
Kenema Ksiproizckoi Pecny0anku

«Hanpumep, unenvr I[lapnamenma boneapuu
Kpumu4ecku omuocsmcs K ooneapckomy Koncmu-
myyuounomy cyoy. I9mo HopmanvHo. Koeoa mbi
pewiaem Kakoe-mo KOHCMUMYYUOHHOE O0el0, KO-
mopoe UM Hpasumcsi, mMvl He3a8UCUMbL U BHOJIHE
JIO2UYHO NPOGecCUOHAIbHO  (DYHKYUOHUDYIOWUL
opean. Koeoa nawe peuleHue ne Hpagumcs, moaoa
Mbl CMaHo8uMcA 3neuum opearom. Hatumu epans
83aumooelcmaust ouenb mpyorno. Mvl cmapaemcs
pabomamsb MOALKO 8 MeX PAMKAX, KOMopbvle HAM
nocmasuna Koncmumyyus» - bopuc Bemues, Ilpencenarens KoHCTUTYHIHOHHOTO
cyna Pecny0simku boJsrapus.

«l060Opsi 0 KOHCMUMYYUOHHOM MOHUMOpPUHZ2e,
Mbl UMeeM 8 8UOY 00WYI0 cucmemy, Kyoa 6xooum
He monvko IIpe3udenm, Ho u unvle opeansvl. Kadic-
Oblll OpeaH umeem nNpago NPo8oOUNb OUASHOCHIU-
KY U, UCXOO5L U3 CBOUX NOTHOMOYUL, 0Oecnedusams
YPOBEHb KOHCMUMYYUOHAIUZMA 8 0Ouecmeey -
Apank TynsH, cynibss KoHCTHTYHHOHHOTO cyna
Pecny0iukn Apmenusi.
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«C mouku 3peHus meopuu 6ce20a 04eHb mpyo-
HO ckazamv, 4umo Koncmumyyuonuwlii cyo unu cy-
Ovbu Koncmumyyuonnoeo cyoa 0onsicHsl 0bnaoamo
npasomM pOCnycKa NOAUMuU4eckou napmuu. Omo
6ce20a CBA3AHO C BONPOCOM OeMOKPAMUYECKOU
JIe2UMUMHOCIU KOHCMUMYYUOHHO20 NPABOCYOUSL.
Mpui 3naem, umo 6 mpaduyuu Koncmumyyuonnozo
Cy0a makoeo Hem NblMAamvpCs Ui 3anpeuyams oe-
AMENLHOCMb KAKUX-MO NONUMUYECKUX NAPMULLY -

3yxty Apcaan, IIpencenarens Koncruryunonnoro cyna Typeukoii Pecnny0iankn.

!

«JItobvle nonvimKU No CHUMNCEHUIO CMmamyca
Op2anHa KOHCMUMYYUOHHO20 KOHMPOJISL UpPesamul.
Iloosmomy s nyoauuno xouy nooodepoicamev Kom-
cmumyyuonnyto naramy. A oymaro, umo & Koeop-
Ky Kenewe ecmv ouenb MHO20 ee CMOPOHHUKOS,
HeCMOmpsi Ha Mo, YmMo Mvl 00beKMUBHO, HA MOl
83271510, NblMaemcs BUOemv, 6 MoM Yucie, U OuUoOKU
Koncmumyyuonnoii nanamol. Tem ne menee, 3mo
Op2am, KOMopwblll HAXOOUMCsL 8 CMAoul CMAaHoese-
HUsl. B moem nuye u 6 auye muocux moux Koiiee

Koncmumyyuonnas nanama ececoa natioem noooepaicky. Mol 6yoem cmosams Ha mom,
umooOvl 6am GepHyIU euje DONLULYIO CAMOCMOSMENbHOCHb, HA KOMOPYIO 8bl 8NpAGe
paccuumvieamovy - Hoamon Lxakynosa, nenyrar Koropky Kenema Keiproizckoi

PecnyGsukm.
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OOTOT'AJIEPESA
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baceuima EBpona bupumanruana «Keiprei3 Peciyonukackiaia yKyK YCTOMAYTYH
OexeM1eere KOJI100 KOpCoTYY» J0I000pYyHYH KOJI00CY MEHEH OachIIIbI.

«Kpipre3 PecnyOnmukachiHa YKyK YCTOMIYTYH OCKEeMI00re KOJII00 KOpCoOTYy»
non6oopy EBpoma bupumanru TapaOeinan kapkbutanbin, Deutsche Gesellschaft
fiir Internationale Zusammenarbeit (GIZ) GmbH (On apanbik Ks3marramreik
6oronua ['epmanus Koomy) TapaObIiHaH UIIIKE allIbIPBLTYYAA.

byn Oaceuimagmarsl nukupiep EBpoma  bupumaurunun, GIZ, anapabiH
IporpaMma/foia000pIOpyHYH K€ 6KMOTTOPAYH Ke3-KapallTapblH KECKUH TYPAO
yarbulaplpyyra tuiinim smec. Komponynaran Oenruneenep KaHIauaslp Oup
©JIKOHYH, TEPPUTOPHSHBIH K€ aliMaKThIH, e aJlapJblH YeK-apajJapblHbIH YKYKTYK
CTaTyCyHa THEIEeNYYy Ke3-KapalTap/bl YarbUbIpOanT.

(3 Rule of Law _ J

Copelictaue yxpennenvio pepxosencTea npasa BT
Kbipraisckoii Pecny6nmke 1
o il @ L
MpoekT drHaHcmpyeTca
Esponeiickum Cotozom

Ony6nukoBaHo mpu mnojaepxkke mnpoekra Eppomnelickoro Coroza “CopeiicTBue
YKpEIIEHUIO BepXoBeHCTBa paBa B Keipreizckoii PecriyOmnmke”.

[Ipoextr “CopaeiicTBUE YKpEIUIEHHIO BepXOBEHCTBa TMpaBa B KbIprbI3ckoi
Pecny6bnuke” ¢unancupyercs EBpomneiickum Corozom u peanusyercs Deutsche
Gesellschaft fiir Internationale Zusammenarbeit (GIZ) GmbH (I'epmanckoe
O6mectBo no MexaynapogHomy COTpyITHUYECTBY).

MHenus, BeIpa)kKeHHbIE B JaHHOM MyOJIMKAlUY, HE 00S3ITEIbHO OTPAXKAIOT TOUKY
3penust EBponetickoro Coro3za, GIZ, ux nporpamMm/ NpoeKTOB WK MPABUTENIbCTB.
VYnorpebnsiemble 0003HaYEHHUs] HE O3HAYAIOT BBIPAKEHUS KAKOrO-IMOO MHEHMS
OTHOCHUTEIIbHO MpPAaBOBOIO CTaTyca TOM WM WHOW CTpaHbl, TEPPUTOPUU WU
paiioHa, WJIM UX TPaHuL.



