ONPEAEJEHMUE
KOJJIETUU CYAEN KOHCTUTYLIMOHHOM IMAJIATHI
BEPXOBHOI'O CVJIA KbIPI'BI3CKOM PECITYBJIMKH

O NPUHSATHHU K NPOU3BOACTBY oOpaiuenus Cynranaanesa M.b. B uaTepecax
MambekoBa A.A. o0 IpoBepKe KOHCTUTYLIMOHHOCTH cTaThy 15, yacTy 4 cratbu 17
3axona Kbipreisckoii Pecriy6inku «O 3ammre rocyapeTBeHHbIX CEKpeTOB

Keipreizckoit PecriyGnukm»

2 mrons 2018 rona ropoj bumikek

Konnerns cyneit Koncrurynnonsoii nanater BepxosHoro cyma Keiprei3ckoit
Pecnybnuku B cocraBe: CaanaeBa XK.U., Ockonbaepa 2.X., OcmonoBoii Y.0., npu
cekperape AbmakumoBe K.A., paccmorpeB obpamenue CynraHannesa Mapara
bakaeBnya B unTepecax Mambekosa Asamara AnsGepToBnya,

YCTAHOBHUIJA:

B Koncrurynnonnyro nanary BepxosHoro cyna Keipreisckoit Pecriy6nuku 29
mas 2018 roma mnocrymmno xopmaraiictBo Cynrtanaimesa M.B. B HUHTEpecax
MambekoBa A.A. o npusHanuu ctatek 15, yactu 4 crateu 17 3akoHa Keiprei3ckoit
Pecriy6inkn «O 3ammre rocyapcTBEHHBIX CeKpeTOB Keipreizckoit PecryGukm»,
PETIIAMEHTHPYIOLIUX MOPANOK JOIMyCKa K rOCYIapCTBEHHBIM cekpeTam KbIpraizckoit
PecniyOnvky  MODKHOCTHBIX — JML,  rpakaaH Keipreisckoii  Pecriybnuku  n
MHOCTPaHHBIX IPAXMaH, MPOTUBOPEYAIIUMH YacTH 3 cTaThbH 6, MyHKTYy 8 4acTH 5
crarbu 20, yactam 1 u 3 crareu 40 Koncruryunn Keipreisckoii PecryGumkn.

Kak crenyer w3 XomaralicTBa M NPUIOKEHHBIX K HEMY MAaTepHaioB, B
npousBojcTBe IlepBomaiickoro paifoHHOro cyma ropoga BuIKek HaxomuTes

YrOJIOBHOE [eJI0 1O OOBMHEHHMIO psiia JIML, B TOM uucie MambGekoBa A.A. B
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COBEPIIEHHWH IPECTYIUICHUS, ITPEyCMOTPEHHOro YacThio 1 ctatbu 303 YromaoBHOro
kozekca Keipreisckoit Pecriy6anku. [Tockonbky B X0/e CleACTBHS BhIIEYKa3aHHOMY
YTOJOBHOMY Jiely OBLI NPHCBOEH TPH( CEKPETHOCTH «COBEPIIEHHO CEKPETHOY,
CyfoM ObLIO Ha3HA4YEHO 3aKpbITOe CyneGHOe paszbuparenscTBo. B cBOIO ouepep,
3alMTHUKAM, y4acTBYIOLIMM B TaHHOM Jiefie, ObIIM O(OpPMIIEHBI COOTBETCTBYIOIIHE
AOITyCKH K TOCYIapCTBEHHBIM CEKpeTaMm.

Onnako, MambekoB A.A. B Xoze Cyne6HOrO pa3buUpaTenbCTBa OTKAa3ancs oT
CBOCTro 3alMTHUKA M 3asBMJI XOJATAlCTBO O MOMyCKe K 3allUTE €ro MHTEPEecOB
Apyroro ansokara Cynranannesa M.B., KOTOpbIi GbLI ZOMyINEH CYNOM C YCIOBHEM
oopmIIeHHS I0MyCKa K FOCY 1apCTBEHHBIM CEKPETaM.

B a10i1 cBsi3M, 3asBUTENB CUMTAET, YTO JOMYCK K FOCYAAPCTBEHHBIM ceKperam
BBI3BIBACT PSII  OrPaHMYEHHH, CBA3aHHBIX C O3HAKOMIICHHEM MaTepHalaMu
YTOJIOBHOTO J€Na, TaKUX Kak, JIMLICHHe IpaBa 3alllUThl B CIy4yae OTCYTCTBHS
Jl0ITyCKa, BO3MOXHOCTE pabOTBI C HUMH TOJIBKO B CyZle U TOJBKO B pabouee Bpewms,
3alpeT BBIHOCHTH M3 3[aHMs CyJa KOIMU MAaTepUasIOB JieJla U BBIUCAHHBIE M3 HHUX
KaKue-mibo CBeleHHs, B CHJIY KOTOPBIX HApPyIIAIOTCS KOHCTHTYLHOHHBIE npaBa
3aj4BUTENISl HAa CyAeOHYIO 3alllATYy M CTaBUT €ro B HEPaBHOE IOJIOKEHHE IO
CPaBHEHHIO C OPraHaMH CJIECTBHSL.

Tak, 19 ¢espans 2018 roma agsokar Cynranannes M.B. obOpatuics B
IlepBomalickuii paifoHHBII cyn ropona Buikek ¢ 3asBieHHeM 06 03HAKOMJIECHHH C
MaTepHrallaMi yroJIOBHOTO JIeJla U CHSATUM C HUX KOMUH. B OTBEeTHOM muchMe GBIIO
OTMEYEHO, YTO IpaBO aJBOKAaTa 3HAKOMHUTBCS C YTOJIOBHBIM JEJIOM, CHHMATh C
MaTepHallOB Jiesia KOMHMH, BBIIHUCHIBAT U3 HUX HEOOXOAUMbIe cBeneHMs (ctaTbs 48
YTosoBHO-TIpoLIecCyanbHOTO  Koziekca KhIprbI3ckoit Pecnybnuku) Moxer ObITh
PeaM30BaHO  TOJNLKO MpPH TOJNYYEHHH WM COOTBETCTBYIOLIEro JONMycKa K
FOCYyNapCTBEHHBIM CEKpeTaM, TaK KaK B COOTBETCTBMM CO cTaTheil 15 3akoHa
Kbipreisckoit Pecry6mukn «O 3ammTe rocymapcTBeHHBIX cexpeToB Keiprerzckoi
Pecny6mukn» 1OMKHOCTHBIM JMuam ¥ rpakaanam Keipreisckoit  PecryGnukw,

KOTOPBIM [JIs1 BBITIOJIHEHU S CJ'Iy)KeGHbIX o0s3aHHOCTEN HE0OX0IUMO pa60TaTb C



rOCYIapCTBEHHBIMH CEKpeTaMH, O(OPMIISETCS COOTBETCTBYIOLIMM JOMYCK K 3THUM
MaTepHaliaMm.

HecMoTpss Ha MO3MIMIO CyJa, OTMEYEHHYIO B BBIIIEYKA3aHHOM I[IMCHME,
CyOBbeKT obpallieHust cooOIIaeT, 4To Cy/1 3ampelaeT aBoKaTaM BEIHOCHTD U3 3/1aHHS
Cyaa IUis CaMOCTOSITEIbHON pabOThl KOITUM MaTepHasioB Jiefla, a TAK)Ke BBIMTHCAHHBIE
U3 HUX cBeleHHs. [lo MHeHuIO 3asBHTENs, Takas MpaKTHKaA CyJ1a OTPAaHUYMBAET €ro
KOHCTHTYLIHOHHOE TMpaBO Ha cyaeOHywo 3amuTy. B cBo ouepenp, cTOpoHa
OOBHMHEHHUs B XOJIe CIEACTBUs He Oblia OrpaHMYeHa B CBOMX AEHCTBHSAX H MOIVIA
CBOOOAHO, B yA0OHOe myisi crefoBaTeNs BpeMs, MMETh MOCTYN K MaTepHanaM
YrOJIOBHOTO Jienia.

B a10ii cBs3u, TpeGoBaHMe cyna O HEOOXOAMMOCTH MOJYYEHHUs 3AIUTHUKOM
AOMyCcKa K MaTepualiaM Jieja, KOTOpble COJep)KaT CBEIEHHs, OTHOCSAILIMeCS K
rOCYy1apCTBEHHBIM CEKpeTaM, 110 CyTH, SIBJISIETCS OTKA30M B y4acTHHM ajiBOKaTa Ha
CyAeOHOM TIpoLecCe, YTO OrpaHHYHBAET KOHCTHTYL[MOHHBIE MpaBa IPaKIAHMHA HA
MoJy4yeHHe KBaTH(HLUPOBAHHONW IOPUANYECKONW MOMOIIM M Ha CAMOCTOSTEbHBIN
BBIOOp 3alIMTHUKA, TOTJa KaK CTaThst 14 MekayHapoaHOro MakTa o rpaKIaHCKUX
MOJIMTHYECKUX TMpaBax, SBISIOLIErOCs COCTAaBHOM 4YacThIO IPaBOBOM CHCTEMBI
Keipreisckoit  PecryGnukm, — rapanTHpyer  KaXAoMy —NpH  pacCMOTPEHHH
NPebSBICHHOTO eMy OOBMHEHHMSI NPaBO BeCTH pabOTy ¢ BBHIOPAHHBIM UM CaMHM
3aLUTHUKOM.

CyOBekT obpalienus Takxke OTMEUAeT, YTO CIOKUBIIASCS CyneGHas MpaKkTHKa
MO0 OCYIECTBICHUIO YTOJOBHOIO CyJIONPOU3BOJCTBA, NPH KOTOPOM 3allUTHHUKH,
HE3aBHCHMO OT IMOJIyYEHHUs] UMHU JIOMYCKa K rOCyJapCTBEHHBIM CEKpeTaM, He MOTYT
BBIHOCUTh M3 3IaHUS Cyda KOIMM MAaTepHaloB Jejla M BHINUCKH W3 HHX,
MPOTHBOPEYUT psZly HOPM YTOJIOBHO-NPOLECCYAIbHOTO Kojiekca KBIpreisckoit
PecniyGmuku (yactb 3 crateu 1, yactu 1 u 7 crathu 18), cornacHo KOTOPBIM 3aKOHBI,
PETYIHMPYIONIHE MOPSIIOK YTrOJOBHOIO CyJIONPOU3BOJCTBA, MOUIEKAT MPUMEHEHHIO
MpH YCIIOBUM BKIIIOYCHHUS MX B yKaszaHHbIH Kojekc; yronoBHOe Cymomnpou3BoaCTBO
OCYIIECTBJISIETCS HA OCHOBE COCTA3aTEIbHOCTU U PABHONPABHS CTOPOH OOBHHEHHS U

3alllUThI; CTOPOHBI, YYaCTBYIOIIHE B YIOJIOBHOM CyAONpOU3BOACTBE, PABHOITPABHBI U
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CyZl OCHOBBIBA€T MPOLIECCYaTIbHOE pelIeHHe JIUIIb Ha TeX A0Ka3aTeJbCTBaX, y4acTHe
B HCCJIEJIOBAHMH KOTOPBIX HAa PaBHBIX OCHOBAHHUSAX ObUIO oOecrieyeHO KakIoi W3
CTOpOH.

3asBuTeNb Takke oOpamaer BHMMaHHe Ha TO, 4to B 1996 roxy
Kounctutyuuonnsiii cyn Poccuiickoit ®enepaunu npusHai, 4TO pacrnpoCTpaHEHHE
nonoxeHud cratb 21 3akona Poccuiickoit ®Penepaunu «O rocymapcTBeHHOM
TallHe» Ha aJBOKaTOB, YYacCTBYIOIIMX B KayecTBE 3alIUTHUKOB B YIOJOBHOM
CyZIOTIPOM3BOJICTBE, U OTCTPAHEHHHM MX OT y4yacTHsl B JieJie B CBS3U C OTCYTCTBHEM
J0IycKa K rocyJIapCTBEHHOW TaiiHe He cooTBerTcTBYyeT KoHcTuTyimu Poccuiickoii
Qenepanun. B cBs3u ¢ dyeMm, B mocienyooumeM Obuia BBemeHa crathi 21.1,
perynupyromas 0ocoOblii MOPSIOK TOMyCcKa K rOCY1apCTBEHHOM TalfHe aBOKATOB.

C y4eToM BBILIEH3JIOKEHHOTO, 3asBUTE]b MPOCHT MPU3HATH OCIApUBAEMBIE
HOPMBI B YacCTH, KacarolleiCs HOMycKa a/[BOKaTOB K TOCYJapCTBEHHBIM CEKpPETaM,
npotuBopeydamiuMu Koncturyuuu Keipreizckoii Pecry6nuky.

Komnerust cyneid, usyuuB xoparaiictBo Cynrananiesa M.B. B mHTepecax
MambekoBa A.A., u NPUIOKEHHBIE K HEMy MaTephallbl, 3aciyllaB MH(OPMALHIO
cynbu CaanmaeBa JK.M., mpoBoauBiIEro Ha OCHOBAaHMM 4YacTH 2 cTaTbu 28
KOHCTUTYLHOHHOrO 3akoHa «O KoHcruTyunonHoi mnanate BepxosHoro cynaa
Keipreisckoii Pecry6nukuy» npoBepky oGpalieHus, IpUIIIa K ClIeyIOIMM BEIBOJAM.

[lo3uiust 3asBUTENs MO IOCTABIEHHOMY HM BONPOCY M €ro MNpaBOBOE
000CHOBaHHE CO CCBUIKOM Ha yKa3aHHble B XozjaTaiicTBe HOpMbl KOHCTHTYLMH
Keipreisckoit Pecriy6nukm, 06HapyXHBalOT HAJIMYKeE HEOTPEIETEHHOCTH B BOIIPOCE O
TOM, COOTBETCTBYIOT JM cTaThs 15, wacte 4 cratbu 17 3akona KeIpreisckoii
Pecriybimku «O 3ammre rocyapcTBeHHBIX CeKpeToB KbIpreisckoit PecrryGnukmy»
nyHkty 8 qactu 5 crateu 20, yactsam 1 u 3 crareu 40 Koncruryuun Keipresckoii
PecryGmuku, 4To sBnseTCs OCHOBaHHEM JUIsi paccMOTpeHus aena KoHCTHTYHOHHOM
nanaroi Bepxosnoro cyna Keipreisckoit Pecry6iuky B paMkax KOHCTUTYIHOHHOTO
CYJIOIIPOM3BO/ICTBA.

Cnenyer oTMETUTB, UTO MOCTAHOBKA BONpPOca (PU3MIECKMMH U IOPUIMIECKUMH

JIJMIaMH O COOTBETCTBUHU OCHapHBaeMOFI HOPMBI Ha COOTBETCTBHUE KOHCTHTyHI/II/I
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Kbipreisckoii  PecryOnuke  BO3MOXKHAa TOJBKO B TOM  cjlydae, €cild OHa
NPEANONIOKUTENIBHO HapyllaeT MpaBa M CBOOOJBl 4eIOBEKa M TIpaKJaHHHa,
npeaycMoTpeHHble pasgenoMm BTopbiM Konctutyuuu Keipreizckoi PecrnyOnuku. B
3TOH CBSI3H, YYHMTHIBas, 4TO HOpPMBI 4acTH 3 ctatbd 6 Koncturyumu Keipreizckoii
Pecriybnuku He cozmepxar B ce6e HOPMAaTHBHBIX MOJIOXKEHMI Kacaroluxcsl MpaB U
CBOOOZ 4esnoBeKa U rpaXkJlaHuHa, JaHHOe XO/aTallCTBO K IIPOM3BOICTBY B 3TOH 4acTH
HE MOXET OBITh IPUHATO.

Ilpencrasnennoe xonaraiicteo Cynrtananuesa M.B. B unTepecax MambekoBa
A.A. cooTBeTcTBYET TpeGosanusaM crareif 18, 20, 21, 24, 25, 26 KOHCTUTYLIHOHHOTO
3akona «O KoncrutyumnonHoii nanare BepxosHoro cyna Keipreizckoii Pecriy6nukmy.

Ha ocHOBaHWM H3J10)KEHHOTrO, PYKOBOACTBYACH 4YacTAMHM 2, 5 cratbu 28
KOHCTHTYyLHOHHOTO 3akoHa «O KoncruryunonHoit mnanate BepxoBnoro cyma
Keipreisckoid  PecrmyGnuku», kxommerust cymedi  KoHCTUTYUMOHHOM — mamnaTsl
Bepxosnoro cyna Keipreisckoii Pecry6inuku

ONPEAEJHAJA:

1. Ilpunste xomaraiictBo CynrananueBa Mapata Bakaesuua B HHTepecax
MambekoBa Azamara AnsOepToBHYa O MpuU3HaHWM ctaTh 15, wacth 4 cratbu 17
3akona Keipreisckoit PecryOonnkn  «O  3ammTe rocynapcTBEHHBIX —CEKPETOB
Kbipreisckoit Pecry6nuku» npoTuBopedaiiiMu myHKTy 8 yacti 5 crathu 20, 4acTsam
1 u 3 crateu 40 Koncrutynmu Keipraisckoit Pecry6inku k npou3Bo/CTBY.

2. Hacrosimee onpesienienre MoxkeT ObITh 00XkaoBaHo B KOHCTHTYLHOHHYIO

nanaty BepxosHoro cyna Keipreisckoit PecriyGnmkw.

Konnerus cyneii: Caanaes JK.H.
Ocxkonbaes D.XK.
Ocmonogsa Y.0.
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