





Keipreizctanna 2023-xeinaeia 21-22-uroryHga KeIprss
PecnyOnukacbiabid KoHcTuTynusichiHbiH 30 KbULIBITBIHA apHAJITraH
“KoHCTUTYIMSI — YKYKTYK, JE€MOKPATHUSJIBIK MaMJCKETTH KYPYYHYH
HEeru3u” arTyy 57 apajblK WINMHUA-MPAKTUKABIK KOH(PEpeHIUs OOy
oTTy. Mui-uapara nyiHeHYH ap KaHJal ©JKeJepyYHeH cyiabsiap,
KOHCTUTYIUSUIBIK KO36M6OJI OpPraHJapbIHbIH JKaHa ara TeTe WHCTUTYT-
TapJIblH OKYJJIepY KaTBIMITHL. byl HiI-4yapa KOHCTHTYIHSJIBIK COT
aJMJICTTUTH KAaaThIHA TaXphliiba jkaHa Waesap MEHEH aMaIlyy,
OIIOHJION 3JIe YKYKTYK KaHa JIEMOKDPATHSUIBIK MaMJICKETTH Kypyyaa
KOHCTUTYIUSUIBIK COT aJWJICTTUTMHHUH POJIYH TaJIKyYyJIOO YYyH asHTYa
00Ty KA bl

Kondepennusra Apmenus, ['pysus, Kazakcran, Tanmanng
Koponayry, Azep6aiixan, ©36ekctan, bensrus, Tymryk Kopes,
IMopryranus, Wunonesus, MonnoBa, Pymbinus, boarapust, Typkus
CBISIKTYY ©JIKOJIOPAYH KOHCTUTYLHUSIBIK COTTOPYHYH OKYIIepY,
OIIOHAOM 371e EBporna keHelunHuH BeHelysi KOMUCCUSICBIHBIH OKYII6PY
KaTbIIITHI.



Kongepennusaga TankyynaHraH HETH3TH TeMallapAblH OMpH —
KOHCTUTYIHSIBIK Mypac jKaHa KOHCTHTYIHUSJIBIK COT aAMICTTUTHHUH
YKYKTYK jKaHa JeMOKPATHSIBIK MAMJICKETTH KaJIbINTAHIBIPYYIarbl POy
6onny. KondepeHIUSHBIH KaThIIIyy4dyJapbl KOHCTUTYIIHSAIBIK
pedopmanapibiH ceOenTeprH kKaHa ajapibl WIINKE alllbpyyla KOHCTH-
TYUUSIJIBIK KO36MOJ OpTraHAapblHBIH POJIYH TalKyyJdamThl. Amap
ONIOHJON 3JIc ©3 TaXpbliOanapblHaH YKYKTYK jKaHa JIEMOKPATHSIIBIK
MaMJICKeTTH Kypyyada MpOTPECCHUBAYY KBIAMBLIIBI CAaKTOO YUYYH cabak
AJIBIIITHI.

KondepeHnusHblH ankarsiHga I100aJIIbIK ©3TepYYJIepaAyH
JOOpYHAA KOHCTUTYLHSJIBIK KOHTPOJJOO OpraHjiapbl Tyl OOJITOH
YaKBIPBIKTApP JKaHa KeJieueKkTep Kapaysl. Kareiryydynap caHapuIiTen-
TUPYY KOHTEKCTHHJIE KOOMAYK MaMHJeNepAHH Imobanisik Tpanchop-
MalUsIIaHyyCy, aCKepAMK YbIp-daTaKTapAblH KOPKYHYUTaphl ’KaHa Oarika
aKTyaJlyy 4YakbIpblKTapra OaiaHbIITYy Macesielepan TajKyyJIallThl.
Anap KOHCTUTYIHUSAJBIK KOHTPOJb OpTaHAapblH a3bIPKbl 3aMaH]IbIH
e3repyJIMeIlyy WIapTTapblHAa aJanTalslaHyy jKaaTblHJa ©316pYHYH
TaXPBIHOACH J)KaHa UILTET YbITyyJIapbl MEHEH Oif OeyIITy.

OmioH101 3¢ KOHpEepeHI U2 KOHCTUTYLHSJIBIK Oaanyy-

JyKTapAbl KOOMJO JKaibuITYy OOIOHYA YeT MaMJICKETTePIUH KOHCTHU-
TYUMSIBIK KO30MOJ OpraHAapblHBIH TaXXPbIHOAachl CYHYIITaJIbl.
Karpimyyuynap KOHCTUTYLHSUIBIK KO36MOJI OPTaHIApPBIHBIH JKapaH-
JApAbIH YKYKTYK aH-CE3MMHUH JKaHa YKYKTYK MaJaHHUSATBIH KOTOpYia-
Tyyra, OIIOHJON 3¢ KOHCTHTYLMSUIBIK OaanmyyayKTapAbl MITCPUIICTYY
YYYH MaMJICKETTHK OUIJINK OpraHJapblHbIH, COTTOPAYH aHa KapaHJIbIK
KOOMJYH MHCTHTYTTAPBIHBIH OKYJIOPY MEHEH 63 apa apakeTTEHYYCYHO
TUUTHU3TEH TAACUPHH TAJIKYYJIAlIThI.

KondepeHIUSHBIH KaThIITyydyJlaphl YIOITYpyydyTapra MbIH 1Al
MaaHWJTYY UII-9apaHbl OTKOPTrOHIYTY YUYH bIPaa3blubUIbIK OMIAUPHILIHII,
UII-9apara AaspAbIKTBIH JKOTOPKY JeHr2iauH Oenrunemtu. “Koncru-
TYyIHs — YKYKTYK, I€MOKpPATHsUIBIK MaMJIEKETTH KYpPYyHYH HErusu’ 37
apalblK WUIMMHUN-TPaKTHKAIBIK KOHPEpPEeHUUsS ap OJKeJopIAYH
KOHCTHUTYLHSIJIBIK COTTOPYHYH OKYJAOPYHYH OPTOCYHAA Taxpbliida
anMallyy skaHa JUajoray OHYKTYPYY YUYH Y3YPIIYY assHT4ya O0TyH KaJiibl.
Byn nm-uapa Keipreiscranna rana smec, OyTKyJ1 1yHHO10 YKYKTYK jKaHa
JEeMOKPATHSJIBIK CHCTEMaHbl YbIH00 YUYH MaaHUITYY.




21 u 22 wuwons 2023 rona B KeIpreisctane cocrosijiach
MexxayHapoaHas Hay4HO-IPaKTHUECKash KOH(EpPEeHLHs, MOCBSIICHHAS
30-retuto Koncrutyrum Keipreizckoit Pecryonmku «KoHcTuTynms kak
OCHOBa B TIOCTPOCHHMH MPABOBOTO, JAEMOKPATHYECKOTO TOCYIapCTBay.
Meponpusitue coOpajo cyaeil u IpeacTaBUTENIC OpraHoB KOHCTH-
TYLIHIOHHOTO KOHTPOJISI U 3KBUBAJIECHTHBIX MHCTUTYTOB M3 Pa3IMYHBIX
CTpaH Mupa. OTO COOBITHE CTaJO IUIOIIAAKON A1 OOMEHa OIBITOM U
niessMu B 00JacTH KOHCTUTYLIMOHHOI'O IPAaBOCYAMS, a TAKXe IS
00CYXJIeHHsI POJM KOHCTUTYLHOHHOTO TpaBocyiaus B (GopMUpOBaHUH
IIPaBOBOTO 1 IEMOKPATUYECKOT0 FOCY1apCTBa.

B xoHdepeHINM TPWHSIN ydacTHE TPEACTABUTEIN KOHCTH-
TYIIHOHHBIX CYIOB TaKuX CTpaH, Kak Apmenwus, [pys3us, Kazaxcran,
KoponerctBo Tammann, AsepOaiipkan, Y3oekucraH, benbrus, FOxHas
Kopes, Iopryranus, Uunoune3us, Monnosa, Pymbinus, bomnrapus,
Typmus, a Takke TMpenacTaBuTeNn Benenmanckoir xomuccun CoBeTa
EBpormnst.

OnHoli N3 OCHOBHBIX TE€M, 00CYXK1aeMbIX Ha KOH(PEPEHLINH, ObIIO
KOHCTUTYLIIMOHHOE HACJeie U POJb KOHCTUTYIMOHHOTO MPaBOCYIHS B
(hopMHpPOBAaHUHM TIPABOBOTO M JEMOKPATHYECKOTO TOCYTapCTBA. YdacT-
HUKU KOH(QEpPeHLINU OO0CYAMIN MPUYMHBI KOHCTUTYIIHOHHBIX pedopM H
POJb OPraHOB KOHCTUTYLIHOHHOTO KOHTPOJISL B MX OcCyliecTBIeHUH. OHU
TAKOKe HM3BICKIN YPOKH M3 CBOETO OIBITA JUIA COXPAHEHMs Iporpec-
CHBHOTO JIBIDKCHHS B CTAHOBJICHWHU IPABOBOTO M JEMOKPAaTHUYECKOTO
roCy/1apcTBa.

B pamkax xoHdepeHuuu OBLIM PacCMOTPEHBI BBI3OBBHI U
[EPCIEKTUBBI, C KOTOPbIMU CTAJIKUBAKOTCS OpPraHbl KOHCTUTYLIHOHHOIO
KOHTPOJIS B 310Xy II00aTIBHBIX TIEpeMEeH. Y 4aCTHUKH 0OCY/TUIIN BOIIPOCHI,
CBsI3aHHBIE C II00aILHON TpaHchopmanreil 00ecTBEHHBIX OTHOLICHUH
B KOHTEKCTe LU(POBHU3ALUHU, YrPO3 BOCHHBIX KOH(IMKTOB U JIPYTUX
aKTyaJIbHbIX BbI30BOB. OHU IOEININCH CBOUM OIIBITOM M HApaOOTKaMH B
00J1acTH afanTay OPraHOB KOHCTUTYIIMOHHOTO KOHTPOJIS K U3MEHSIO-
LIUMCSI yCIIOBHUSIM COBPEMEHHOT0 MHpa.



Taxxe Ha KOHpEpeHIUH ObUI MPEACTABICH ONBIT OPraHoB
KOHCTHUTYLIMOHHOTO KOHTPOJIA 3apyOeKHBIX CTPaH B MPOABUKCHHUH
KOHCTHUTYLIMOHHBIX LIEHHOCTEH B 0OLIECTBO. YUYAaCTHUKH OOCYIMIH
BJIMSIHUE OPraHOB KOHCTUTYLMOHHOI'O KOHTPOJISI Ha IIOBBILICHUE
MIPaBOCO3HAHUS W NMPaBOBOW KyJIbTYpHl I'paxkJaH, a TakXe Ha
B3aMMOJCHCTBUE C MPEACTABUTENIIMU MyONWYHON BIAacTd, CyAaMu H
HHCTUTYTaMU TPA)XXJaHCKOTO 0OIIecTBa Al NPOABMIKEHUS KOHCTH-
TYLIMOHHBIX HEHHOCTEM.

YyacTHUKH KOH(EpEeHUUHU BbIPA3UIN CBOIO 01arofapHOCThb
OpraHu3aTopaM 3a MPOBEACHUE CTOJIb 3HAYMMOTO COOBITHS M OTMETHIIH
BBICOKHUI1 YPOBEHb IOATOTOBKY MEPONPUATHA. MexXIyHapoaHAas HayyHO-
npakTHdeckas KoHpepeHus «KoHCTUTYIs Kak OCHOBA B ITOCTPOCHUH
MIPaBOBOI0O, JEMOKPATHYECKOTO TOCyJapcTBa» cTaja IUIOAOTBOPHOM
IUTOIIAAKON /17151 OOMEHA ONBITOM M PAa3BUTHUS JUajora MEKAY MpescTa-
BuTeIIMU KOHCTUTYIIMOHHBIX CYI0B Pa3HbIX CTPaH. DTO COOBITHE BAXKHO
JUIsl YKpEIUIeHHs! NIPaBOBON U JEMOKpPAaTUYECKOW CHUCTEMBl HE TOJIBKO B
KsIprei3crane, HO ¥ BO BceM MUDE.

On June 21 and 22, 2023, an international scientific and practical
conference dedicated to the 30th anniversary of the Constitution of the

Kyrgyz Republic "The Constitution as a Foundation for Building a
Democratic State under the Rule of Law" was held in Kyrgyzstan. The
event brought together judges and representatives of constitutional control
bodies and equivalent institutions from various countries of the world. This
event became a platform for the exchange of experience and ideas in the
field of constitutional justice, as well as for discussing the role of
constitutional justice in the formation of a legal and democratic state.




The conference was attended by representatives of the
Constitutional courts from various countries, including Armenia, Georgia,
Kazakhstan, Thailand, Azerbaijan, Uzbekistan, Belgium, Korea, Portugal,
Indonesia, Moldova, Romania, Bulgaria, Tiirkiye, along with
representatives of the Venice Commission of the Council of Europe.

One of the main topics discussed at the conference was the
constitutional heritage and the role of constitutional justice in the
formation of a legal and democratic state. Participants engaged in in-depth
discussions concerning the rationales behind constitutional reforms and
the significance of constitutional oversight bodies in facilitating their
implementation. Furthermore, valuable lessons were derived from shared
experiences, aiming to foster the preservation of the progressive trajectory
in the development of a legal and democratic state.

Within the framework of the conference, the challenges and
perspectives faced by the constitutional control bodies in the era of global
change were considered. The participants discussed issues related to the
global transformation of public relations in the context of digitalization,
threats of military conflicts and other urgent challenges. They shared their
experience and best practices in the field of adaptation of constitutional
control bodies to the changing conditions of the modern world.

The experience of the constitutional control bodies of foreign
countries in promoting constitutional values in society was also presented
at the conference. The participants discussed the impact of constitutional
control bodies on raising the legal awareness and legal culture of citizens,
as well as on interaction with representatives of public authorities, courts
and civil society institutions to promote constitutional values.

The conference participants expressed their gratitude to the
organizers for holding such a significant event and acknowledged the high
level of preparation of the conference. The International scientific and
practical conference "The Constitution as a Foundation for Building a
Democratic State under the Rule of Law" has become a fruitful platform
for the exchange of experience and the facilitation of dialogue between
representatives of Constitutional courts from various countries. This event
is important for strengthening the legal and democratic system not only
within Kyrgyzstan but across the globe.




Kbiprei3 Pecny0iukacbIHbIH
IIpesunentu C.H. Kanaposayn
Koiproiz Pecniy0simkacbiHbIH KOHCTHTYIIHSACHIHBIH
30 KbLIABITBIHA APHAJITAH

“KoHcTHTYHUS — YKYKTYK, 1eMOKPATHAJIbIK
MaMJIEKeTTH KYPYYHYH HerM3H” aTTyy 3J1 apaJibIK
WINMHI-NIPAKTHKAJIBIK KOH(epeHuHaAarsl
CYIJIOT6H O3y

YpMmarTyy 211 apaiblk KOHQEPEHIUSHBIH KaTBIIIYy4yJaphbl,
YPMATTYy KBIPTbI3 KEprecuHe KeareH Mmeilmanaap, Cusnep MeHeH
KyHecTYY KovIpreI3cTaHbOb3IbIH OepMeTH - blchik-Kemayn sxasrumme
JKOJIYTYIIyyTra YblH JIWIHM/JICH KyOaHBIUYTAMBIH.

YcryOy3mery KbUiabiH S-maiibiHga aremMeHnyy Ksiprei3
PecnyOnukaceinbin KoHcTuTynusicblHblH 30 SKBULABITBIH CAJITAHATTYY
6enrunenuk. Ap 6up MmamiexkeTTuH bam Mblii3aMbIHBIH Ma3MyHY ME3THIT
TajadblHA BUIAWBIK ©PKYHAOTYJYI, YKaHbUIAHBII —TypaT 3Mecnu. byn
MBI3aM YeHEMTYY KOPYHYIIL.

OmIoHAyKTaH KOHCTHTYIHSUIBIK pedopManapablH KYPYITYHIIO
JKaHbl PEANAYYAYKTY YarbULABIPraH KOIIyMuYa YKYKTYK MEXaHU3MJEP
»kaHa yeHemaep bam Meritzamra kupruzwires. Omion sne yuypaa 1993-
Kpuaarel KOHCTUTYNHSHBIH NPUHIUITEPH JKaHA JEeMOKPATUSIIBIK
0aayyiryKTapbl ©3rOpreH KOK.



Konpnonyynarst KoHCTUTYIMAHBIH OamKkbl MUIAETH Oy
HaTBIKayy MaMJICKETTHK OalKapyyHy YIOWTYpYyy. 202 1 -KbLIbI 5KaJIIIbl
3NAKK pedepeHIyM apKbliyy KaObl1 anbiHraH KOHCTUTYLIMSHBIH HETU3ru
KETUIIKCHAUKTEPUHUH OupH, anderte, KOHCTHUTYUHSIABIK COTTYH
YKYKTYK CTaTyCyH KajblObIHa KeNTHPYY >kaHa ara KoHCTUTYLUSHBIH
YCTOMAYTYH, TEMOKPATUAJIBIK 0aamyyayKTap/bl, afaM YKyKTapbl MEHEH
SPKUHANIMH KOPTOOHY KaMChI3 KbIIyy OOIOHYA Mypja ajblll CajbIHTaH
BIMTapBIM YKYKTAPBIH KalTapyy OOyl caHaaT.

OTKeH 3KH b1 NuMHAEe 013 KOHCTUTYLMSIBIK COTTY YKYKTYK
WHCTUTYT KaTapbl KaJblObIHA KENTHPYY >KOHYHI® HeUMM 63 yOarbiHia
OOJNTOHYH Kepe anablk. AHbl MeHeH KOHCTUTYLHSIHBI KOPTOOHYH
HaTbliKaldyy MEXaHU3MHU KaipagaH Ty3yiny. OJKele MaMJIEKETTHH
0apAbIK YEHEMJIHMK YKYKTYyK 0Oa3achlHa KOHCTHTYLHMSUIBIK KO30MOI
JKYPry3e aja TypraH MamJIeKeTTHK OpraH naiiga Oonamy. bup xarbiHan
anraHja, KOHCTUTYUHSJIBIK KO30MOJI Mblii3aM 4bIrapyy OUNIIHK
OpraHbIHBIH MaMJICKETTEe OMHIMKTHH TeH CAJIMaKTYYIyryH Oy3a Typra
YKYKTYK JKaKTaH Tyypa 00J00TOH MBI3aM/Iap Il UbITapyy apakeTTepruHe
0ereT Koloyzia MaaHWIIYY KapakaT. JKMHYHM JKarblHaH aJlrania, YeHEMIUK
YKYKTYK aKTbUIapra KOHCTHUTYLUSJIBIK KO360MOJI KYPry3yy arkapyy
OWIJIMTMHUH BIMTapbiM YKYKTapblHaH ama 4alyy MEHEH MbIH3aMChI3
YEeHEM JKapaTyycyHa 0ereT KOloyra MyMKYHYYJIYK OepeT.

Ypmattyy MeiiMaHzmap, a3blpKbl yuypAa KOHCTUTYLHUSIIBIK
K©36MeJ1 OpraHJapblHbIH YKYK YCTOMIYYJIYTYH, aaM YKyKTapbl MEHEH
SPKUHIUKTEPUH KOPTOOHY KaMChI3 KbLUTyY4dy HHCTUTYT KaTapbl OPAY 30D.
Bbamr Mpiif3aMIbpl CAaKTOOO ©3reue >KOOMKEPUUIIUK KYKTOJIreH. MbiHa
OIMIOHIYKTaH KOHCTUTYIUSIIBIK KO30MOJI a3bIPKBI JEMOKPATHSIIBIK
KOHCTUTYIUSJIBIK TY3YJYIITYH MaaHWIyy aTpuOyTy OOdyI caHamart.
AHCBI3 KOHCTUTYIMSJIBIK MBIM3aMIyylIyKTy, Tarblpaak alTKaHza
OyTYHIOOU MBIH3aMIYYIyKTy CAaKTOO MYMKYH 3MecC. AJ OJIKOHYH
KoHCTUTYLMSICBIHBIH TY3©H-TY3 Taacup 3TYYUY 3H KOTOPKY YECHEMIUK
YKYKTYK aKT KaTapbl HIITOOCYH KAMCBI3 KbIJIaT.

OreMeHAYYJIYK JKbUIZApbIHAA KbIPIbl3 MaMJIEKETTYYJYTYHYH
OHYTYY KOJTyHJIa KOHCTUTYLHUSIBIK KO36M6eJI OpraHbl KOHCTUTYLHSIIBIK
TY3YJAYLWITYH HETW3IEPUHUH OMpPU Karapbl OMHIMKTH O6IyIITYPYY
MPUHLIMONH KaMChI3 KbUIyyda KaHAail MaaHWIYY pOJIy OMHOTOHIYTY
aublK KOpYHY. KOHCTUTYISIIBIK K©36MeJ OpraHbl MbIii3aMAap/IbIH KaHa
0alka YEHEMIUK YKYKTYK aKTbIIapIblH KOHCTUTYLMSUIBIK JKaKTaH
TyypajbIThIH Tekiepyy MeHeH Koiproiz PecrnyGinkachlHBIH JKapaH-
JTApbIHBIH KOHCTUTYLUSUIBIK YKYKTapbl MEHEH SPKUHINKTEPHH KOPIroIl
KeJJH.



KoHcTUTYLHSUTBIK JKakTaH Tyypa 00100roH YeHEeMIUK YKYKTYK
aKTBIIAP/Ibl YETTETHII, KOHCTUTYIMSIIBIK YKYKTaphl Oy3y/iraH agampaapra
Kapara aguIeTTYYJAYKTY KajblObIHA KEJNTHUPHUI, YKYK YCTOMIYYJIYTYH
KaMCBI3 KbIJIBII KEJIET.

Kwipreiz PecryOnukacbiHbiH KOHCTHTYIHSCHIHBIH Jarkl OWp
OpYYHIYY JKETHUIIKECHINUTUHE TOKTOJIOOW Kercem 00i00c. AJl KOHCTH-
TYLUHUSUIBIK KO36MeJIIYH aOCTpakTyy (hOpMachIHBIH OEKEeMIENUIIN. AHBI
MEeHeH ap Oup >kKapaH COTTYK WHCTaHIMsIApJa YedmIOereH KOHKPETTYY
umrepu 6ap SkeHHHe KapabacTaH, KOHCTUTYIHSIIBIK COTKO TY3/10H-TY3
Kalpblia ajblliar.

Koncrutynusinsik umrepaus a33pauk 90% aseipksl Koncern-
TYLUs] KENWIAUK OepreH MYMKYHUYJIYKTOpIy HaijalaHral KapanaibiM
KapaHap TapaOblHaH JeMUITeIICHIeHJUTUH OeITHIIe alThIT KETeHHH.

3O apaliblk KOHQEPEHIUSHBIH YPMATTYy KaThIIIyydyIaphbl KaHa
KaJbIpIIyy MelMaHaapbl, OYT'YHKY KYHI© OW3IMH ©JIKeIe KOHCTHU-
TYIHSAIBIK KO36MOJI OPHOTOHAYTYH, KOHCTUTYIHSIIBIK KO36MOJI allfiblHa
KOIOJITaH MIJIASTTEPAM HATBIMKAIYy UYEUUI >KATKAHIBITBIH, aHIA
WIITEepPTre MaMIIEKETTHH UYHH/IE J1€ DMEC, AJT apallbIK JSHT3J1/Ie 1a OH 0aa
OepHIIHII Kelle KaTKaHIbITbIH MIICHUM/TYY TYP/O aiiTa ajaalbl3.

AUIIEeTTYY KOOMIY KypyYHYH HATBIIDKAIyy Kapakarbl — Oyn
KOHCTUTYIUSJIBIK COT OHAYpPYUIY. YIIYHJIAH ylaM OW3 KOHKPETTYY
KOHCTUTYIMSUIBIK YKYKTYK Tallalll-TapThIIITapAbl dedyy OoroHdYa
KOHCTUTYLHSIIBIK COTTYH UIIIMEPIUTUH KOJIIOHO0Y3.

KOHCTUTYIHUSIBIK COTKO JXYKTOITOH MHUIICTTEPAUH MaaHH-
JYYJYTYH aHJan TYIIYHYY MEHEH, OUIOHJOW dJe YIYTTYK apThIK4bl-
JIBIKTAPBIOBI3IBIH HETU3UHIC YCTYOY316ry >KbUIIBIH 3-MapThiHAa “2023-
2026-xpburgapsl Keipreiz PecriyOnuKkacblHbIH COT aIMIETTUTH CUCTEMAChIH
OHYKTYPYY~ aTTyy MamIIeKeTTHK MakKcarTyy MNpOoTpaMMaHbl OCKUTYY
OoroHYa XKapiIbIk KaOBLT aJIJIBIM.

Anna Keipreiz PecnyOnukacbiHAarsl KOHCTUTYIUSIIBIK COT
aJMIETTUTMH OHYKTYPYYHYH KeJleder Ja KaAMTbUITaH.




Atanran MamIleKeTTHK MakcaTTyy HpOTrpaMMaHbIH ajKarbIHJa
KoHCTUTYLMSUIBIK COTKO OalIaHBIIITYy TOMOHKY HEIM3IM OarbiTTap
AHBIKTAJITAH:

1) KoHCTHTYUHMSIBIK COT aJWJICTTUTHH KYPIY3YYHYH KOTOPKY
caraTblH KaMCbl3 KbLIIYY;

2)  KOHCTUTYUHSJIBIK COTTYH HIIMEPAYYJIYTYHYH aublIK-
ANKBIHABITBIH KAMCBI3 KbUIYY;

3) KoHCTUTYUHANBIK COT aAWJIETTUTMHUH HATBIHKATYYIyTy
MEHEH JKeTKHIIMKTYYIYT'YH KAMCBI3 KbLITYY.

Byn OGarbiTTapabin ap OupuHzae Oenruiayy OMp CTpaTerHsUIBIK
MaKcaTTap MEHEH MWIIeTTep KaMThlIran. Kenedekre amaplOb3ra
KOIOJITAaH MBIHJIA Makcarrap MEHEH MUJACTTEPAN HIIKE AallbIpyy
apKbUIYY YKYK YCTOMAYIYH, aJaM YKyKTapbl MECHEH 3PKUHIUKTCPUH
KOPrOOHY KaMCBhI3 KblTyya KOHCTUTYIHSAIIBIK COT co3Cy3 KabIp-0apKTyy
OpraHra aiijianar et YMYT apTa0bl3.

Ce3yMay JKBIMBIHTBIKTAN >KaThill, KOHCTUTYUUSIBIK COTTYH
UIIMEPAYYIYTY 5H Heru3ru makcarka Keiprei3 PecriyOnukacbinga azam,
aHbIH YKYKTapbl MEHEH 3PKHHIUKTEPH >KOTOpy OaalyylyKTapiblH OupH
Oomyn caHaJTaH AEMOKPATHSIIBIK, COUUAIABIK, YKYKTYK MaMJICKETTH
Kypyyra XeTHIIYYTe TY3[eH-TY3 OarbITTairaHblH Oaca Oenrmien
KeTeHHH.

KoHdepeHIHsHBIH KYPYIIYHIOTY TAJIKyyJIap MEHEH TaXpbliida
anManryyaap KOHCTUTYLHUSUIBIK K©36MeJ OPraHbIHbIH TCH CaIMaKTYyyIyK
CHCTEMAaChIHBIH HATHIIKAIyy MINTEIINH KaMChI3 KbUTYY TPOLECCHHACTH
WIIMH 6PKYHIOTYYTe 006Ire 00JI0T e HILICHEM.

KoHepeHIMsSHBIH ypMaTTyy KaThIIIyydyJaphl jKaHa KaJbIpiayy
MeWMaHAapbl, 1 apajblK WIUMUNU-NPAKTUKAIBIK KOH(EpeHIUIHBIH
WILMHE UATUITUKTEP]IN KaaJlaiim.

Kenyn OypranbsiHbBI31ap YIYH paxmar!




IIpeacenaresb KoHCTUTYHMOHHOTO cyaa
Koipreizckoii Pecnyoiinkn OCKOHBAEB J.K.

«Pa3BuTHeE CHCTEMBI KOHCTUTYIIMOHHOI'0 KOHTPOJIsA
B Kblprbl'}CTaHei HUCTOPUA U COBPEMEHHOCTDL»

Ot umenu Koncrurynuonnoro cyna Keipreizckoit PecriyOnuku u
oT ce0st TMYHO, S NUCKPEHHE TPUBETCTBYIO Bac Ha ATOH JUIs HAC BAYKHOU
MEXIyHApOTHOW HayYHO-TIPAKTHYECKOW KOH(EpEeHIINH, TOCBAIICHHON
30-neturo Koncturymum Keipreickoii PecmyOnuku. DTo 3amedaTesibHOe
COOBITHE MPETOCTABISIET HAM YHUKAJIBbHYIO BOBMOXKHOCTb BCTPETUTHCS,
OOMEHSATBHCS OIBITOM, a TAaKXe OOCYIUTh BaKHEWIINE BOMPOCHI,
CBA3aHHBIE C POJIBI0 W 3HAUYMMOCTHhIO KOHCTHTYIMU B MOCTPOCHUU
IIPaBOBOTO M IEMOKPATHIECKOTO TOCYIapCTBA.

Oco0ble cioBa 6JarofapHOCTH X04y BBIPA3UTh HAILIUM 3apyOexk-
HBIM F'OCTSIM, KOTOPBIE IPUHSITN IPUIVIAILICHUE IPUHSTD y4acTHe B padoTe
9T0l KoH(pepeHunu. Baie yuactue sABiIseTCsl Ba)KHBIM BKJIAJIOM B Hallle
o0l11ee MOHMMaHNE U Pa3BUTHE KOHCTUTYTUOHHOH TPAKTHUKH.

[Tonb3ysick ciyuyaeM, BbIpa)kaeM Hally IITyOOKYIO HpHU3Ha-
TEeNbHOCTh BeHemmaHckoit komuccuu W [epMaHCKoMy OOIIECTBY IO
MeXTyHapogHoMy coTpyaHndecTBy (GIZ) 3a ux cTpeMieHne K pa3BUTHIO
U TOJJICPKKE TAKUX Ba)KHBIX MEPOIPUSATHH, KOTOpPBIE CIIOCOOCTBYIOT
[IpOrpeccy M YKPEIUICHU IO HallIel CTPaHbl M BCErO MUPOBOT'O COOOLIECTBA.
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3mech s TakXKe X04y OTMETHTb, 4TO Onarojaps BCeMepHOU
nonnepxke Ilpesunenra — Canpipa Hyproxoesuua XKanaposa u ero
BHUMAHUIO K 3TOMY BOIIPOCY, MbI CMOITIM YCIICHIHO pPaspC€lluTb BCE
OpraHu3aliMOHHBIC BOIIPOCHI, CBA3aHHBIC C IPOBCACHUCM 3TOT'0 BaAKHOT'O
MEXTyHapOJHOTO MEPOTIPHUSATHS.

K coxanenuto, [Ipesunent Keipreizckoit PecyOmmku YKamapos
Canplp HyproxoeBuu He CMOXET MPHUHATH y4acTHe B paboTe Hamiei
koH(pepenumu! Ho cmero Bac 3aBeputh, 4T0 3TO MPOU30LIIO UCKIIOUHU-
TEJBHO 1O YBaXXUTENbHOU npuurHe. COBMANIO TAK, YTO UMEHHO CErO/IHs
HaunHaeTcs opuuanbHbIi BH3UT Oenepansaoro [pesnnenTa [epmannn
rocnoguHa Ppank-Bansrepa IllTtalinmaiiepa. Ho TemM He MeHee, OH
HampaBWJl B Hall ajgpec cBoe BHJIeo-oOpamieHue, npomy Barero
BHUMAHUSL.

BuneooOpamenue Ilpesunenta Ksiproizckoit Pecny6nuku
Cagpipa Hyproxoesuua JKanaposa.

YBa)kaeMble yUaCTHUKH KOH(epeHIHH !

MBI JKHMBEM B 3IOXY TIEPEMEH M BBI3OBOB, IJI¢ CTAOMIBHOCTh U
JlalibHEeIee pa3BUTHE BO3MOXKHBI TOJBKO HAa MPOYHOM W HaJIEKHOU
KOHCTUTYIIMOHHOM OCHOBE.

3a npomeauune Tpu ACCATUIICTUA KBIpFI:ISCTaH mpomies CIIOXKHBIN
IIyTh pa3BUTHUA, WU Halla KOHCTI/ITYLII/IH ChII'pajla BaXXHYI pPOJIb B
YCTAHOBJICHUHU OCHOBHBIX IPUHIIMIIOB IIPaBOBOI'0 IoCyaapCTBa, 3alllUTE
npaB u CBO60,Z[ YCJIOBCKAa M TIpaXxXJaHWHA, a TAKXKE B obecrnieueHun
IMpUHLOMAIIA CACPIKCK U IIPOTUBOBCCOB.

ITo3BonbTEe MHE BKpAaTLE PacCKa3arb O KIKOUEBBIX MOMEHTAX U
JTanax pa3BUTHUSI KBIPTBI3CKOM TOCYAapCTBEHHOCTH U HUHCTUTYTa
KOHCTUTYLHOHHOTO KOHTPOJSI B HOBEHIIEHl UCTOPUM MOECH CTpaHbl,
BBIJICNISISE OTAENbHBIE (pParMeHTHl, KOTOPbIE BMECTE (OPMHUPYIOT
LIEJIOCTHYO KAPTHUHY.

C momenta obperenust Kovipreizckoit PecnyOnukoit Hesa-
BucuMocT B 1991 roay Hauamach CTPYKTypHass U CHCTEMHas
TparchopMamusi OOIMIECTBEHHOTO W TOCYIapCTBEHHOTO YCTPOMCTBA.
OAHUM W3 TEPBBIX BOMPOCOB OBITO (GOpPMHUPOBAHUE peaabHOU
JIEMOKpaTHH, CBOOOTHOTO TPaXKIaHCKOTO 00IIeCTBa, CO3/IaHUE IIPABOBOTO
roCy/lapCTBa, OCHOBHBIM MPHU3HAKOM KOTOPOTO SIBIISIETCS BEPXOBEHCTBO
MIpaBa, yBa)KeHHE MPaB U CBOOO/I YeJI0BeKa U TpaskJaHHHA.
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B ar10ii cBa3u npunarue Koncrtutyun Keipreizckoii Pecryommku
B 1993 romy sBIsICTCS 3HAMEHATCIHHBIM JTAllOM B CO3JAHUH HOBOMU
KBIPTBI3CKOH TOCYIapCTBEHHOCTH, UMEIOIIEH HOBBIC ITPABOBHIE TPAHHIIBI
KaK HE3aBHCHUMOE, CYBEpEHHOE, JAEMOKpaTH4YeCcKoe, YHUTapHOE,
IIPaBOBOE, CBETCKOE U COIIMAIIEHOE TOCYIapCTRO.

[lepBast Koncrutymus HezaBucumoii Keiprezckor PecmyOmmku
3aKpenuia OCHOBBI CyAeOHOM CHUCTEMBbI KaK CaMOCTOSTEIbHOW BETBH
Biact 1 yupeauina Koncrutynuonnsiii cyn Keiprezckoit PecryOnuku ¢
HIMPOKUMH TTOJTHOMOYHSIMH. M 3TOT 1mar npogeMoHCTpUpPOBal TiryOoKoe
CTpPEMJICHUE KBIPIBI3CKOTO HapoAa K JEMOKpaTHUYEeCKUM Ipeoldpa-
30BaHHUSM.

HeszaBucumocts Koipreizckoir PecmyOmmkm, cBoOoma ciiosa,
NPUHIUITBI HAPOJOBIACTHS U JIMOCPAIbHOTO OOIIEeCTBa SBISIOTCS
Han0oJIee BAXKHBIMH U pelaoiumMu actiekramu Koncrurynuu 1993 rona.

K coxanennto, ¢ MomenTta npunsaTus KoHcTuTymuu cyan6a
Hamero OCHOBHOIO 3akoHa CKJIAAbIBAlach HEIPOCTO, TaK XKe, Kak U
cyas0a Koncturynnonsoro cyza.

KoHcTuTyLMs B CBOEH KU3HU NIPETEPIIEia MHOKECTBO ITOIIPABOK,
HECKOJIbKO pa3 MpUHUMAJach B HOBOM PEIAaKIIUM, UTO SBUJIOCH OJIHON U3
MIPUYWH COLMATBHON HANpsHKeHHOCTH B obOmiectBe. Ho, HecMoTpsi Ha
MHOTOYMCIIEHHOE BMEILIATENbCTBO B cozep:kaHue OCHOBHOrO 3akoHa
CTpaHBI, MEMOKPATHYCCKHUE MPHUHIIAIBI MOCTPOCHUS W (yHKITHOHHU-
poBaHMsI TOCYOapCTBEHHOW BIACTU, NMpPU3HAHWE CYyOBEKTHBHBIX IIPaB
YyeJIoBeKa KakK BBICIIEH LIEHHOCTH, 3aliovkeHHbIe elie B Koncturyuu 1993
rojaa, 0CTaBaJIuCh HEM3MECHHBIMU.

B 10 X)e BpeEwms, HECTAOMIILHOCTH KOHCTI/ITYHI/II/I, IIOCTOSIHHBIC
U3MCHECHUS YCJIOBUI B3aMMOACUCTBHS BETBEH BIACTU 3aKAHUYMBAIUCH
CEPbE3HBIMU COIMATLHBIMU MOTPSICEHUSIMHA. B 4acTHOCTH, HaIlIa cTpaHa
npetepriena Tpu pepodtoruu B 2005,2010 1 2020 ronax.

CoOpiTus 2010 roga OTMETUIHUCH HE TOJBKO OOJBIIUMU
YeJI0BEUECKUMU )KEPTBaMU, HO 1 yTpa3qHeHHeM KOHCTUTYIIMOHHOTO cyia
KaK rOCyJapCTBEHHOI'O MHCTUTYTA, [IOCKOJIBKY, 110 00ILEMY MHEHHIO, €ro
[TOCYUTAJIH TOCOOHUKOM y3ypHaliy TOCYyIapCTBEHHOM BIACTH Ha OTIpeie-
JICHHBIX OTpe3Kax HoBelel ucropun Keiproizcrana. [1o atoii mpuuune, ¢
2010 mo 2021 rox KOHCTHUTYLHMOHHBIA KOHTPOJbL OBII BO3JIOXKEH Ha
Koncturyunonnyto nanaty BepxoBHoro cyna.
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BBenenue opraHa KOHCTUTYLHMOHHOTO KOHTPOJS B COCTaB
BepxoBHoro cyna He mmeno moja coOOW KaKMX-JTMOO TMPaBOBBIX
OCHOBAHUM, apryMEHTHPYIOIIMX HEOOXOJUMOCTh TaKOW opraHusa-
HUOHHO-IPaBoBOW (opmbl. JlaHHOE OOCTOATENHCTBO, B KOHTEKCTE
ynpaszgHerns KoHCTUTYIIMOHHOTO cyfa Kak HHCTUTYTA, HE OCTalIoCh 0e3
BHUMaHUs M BeHelmaHCKONH KOMHCCHHM, 3asBHUBIIEH B CBOEM 3aKIIIO-
YEHUH, YTO TAKOE PEIICHHUE PECITyOJIMKH MOXKET pAaCCMAaTPUBATHLCS KaK I1ar
Ha3aj B 00ecieueHu BepXOBEHCTBA ITpaBa.

Tem He meHee, KOHCTUTYyLMOHHAs najnara, sIBIAABILASCS I10
CBOEMY IMPEJHA3HAYCHUIO U COAEPKAHUIO BBICIIMM CAMOCTOSTEIIbHBIM
CyneOHBIM OPraHoM, IPOJEMOHCTPUPOBAJIa CBOK IPUBEPKEHHOCTD
MPUHLMITY BepXoBeHCTBA KOHCTUTYIIMH B YCIOBMSIX CaMbIX Pa3iIMYHBIX
KPUTUYECKHUX CUTyalni B 00IIECTBEHHO-TIOJIUTHYECKON )KU3HH CTPAHBI.

3a mepuoj] CBOETO CyIeCcTBOBaHUA, KOHCTUTYIMOHHOI nanaToi
onuT0 TIpHHSATO 117 pemenuit, 1 3akmodeHue u 79 mocrtanoBieHuid. [Ipn
9TOM 45 penieHusIMHU ObUT BEIHECEH BEPAMKT O MPU3HAHUM HOPMAaTUBHO-
MIPABOBBIX AKTOB WJIM MX CTPYKTYPHBIX 3JIEMEHTOB IPOTHBOpEYAIIUMU
Koncturynuu. HWHBIMH CI0OBaMM, JAHHBIM OpPraH JOBOJBHO YCIEIIHO
NpOoQyYHKIIMOHUPOBAI U OBUI BIIOJHE CaMOCTOSTEIbHBIM OPraHOM Kak
MHCTUTYLIMOHAJILHO, TaK ¥ B PMHAHCOBOM CMBbICIIE.

CornacHo HoBOM pepakuuu Konctutyuuu ot 5 mas 2021 roga
Koncturynmonnas nanara Obuia npeodpasoBaHa B KOHCTUTYIHMOHHBIH
Cyl, TeM CaMbIM CTAaTyC KBO BOCCTAaHOBJICH. boiee Toro, moiHOMOYUs
KoHCcTUTYyIMOHHOTO Cyfa 3HAUYUTENBHO PACIIUPEHbI, BKIIIOYAs TaKWe
JIOTIOJIHUTEJIbHBIC TOJHOMOYHS, KaK O(UIUAIbHOE TOJIKOBaHUE
Koncrurynuu, paspemieHue CopoB O KOMIETEHIUSAX MEXKIY BETBIMU
rOCYIapCTBCHHOM BJIACTH U MPEIOCTABICHUE 3aKIIOUCHUS O COOJTIOICHUU
YCTaHOBJICHHOTO TIOPSIKA BEIBIDKEHMS 00BHHEHUs poTuB [Ipe3umenTa.

Koucrurynuonnsiii cyn Keipreizckoit PecrmyOnuku ceromss
SBIISIETCSI BBICIIMM OpPTaHOM CyAeOHOU BIACTH, OCYIIECTBISIOUINM
KOHCTI/ITYHI/IOHHI)II‘/'I KOHTPOJIb B HCJIAX 3allIUTBI KOHCTUTYIITMOHHOTO CTPOA,
OCHOBHBIX TIpaB M CBOOOJ W YEJOBEKa M TpaxkJaHWHA, OOecreueHUs
BEPXOBEHCTBA U IPSIMOTO AeicTBUs KOHCTUTY M.

Ero akTuBHOE yyacTHe B IPaBOTBOPUYECKOM IIPOLIECCE B KAUECTBE
HEraTUBHOTO 3aKOHOJATEJNsI, CIOCOOCTBYET YKPEIJICHHIO MPaBOBOTO
nopsifika M COONIONCHUIO OCHOBHBIX MPaB M CBOOOJ dYelOBEKa H
rpaXkJaHuHA.



Kaxnoe pemenue KoHCTHUTyHMOHHOrO cyma mpeaBapsieTcs
JOJITAM M TPYIOEMKHM aHAJIM30M pacCMaTpPHBA€MOTO Bompoca. Taxoit
TI0JIXOJ] FapaHTUPYET KaueCTBEHHOE U 000CHOBAHHOE MIPUHSTHE PEIICHUS,
CIOCOOCTBYS CTAOUIBLHOCTH U ITPEICKA3yeMOCTH ITPABOBOM CUCTEMBI.

BwMmecre ¢ Tem, ciemyeT akIEHTHpPOBaTh BHHUMaHHE Ha HEOOXO-
JUMOCTH BEJICHHS CIIOPOB U IUCKYCCHI B paAMKaX 3aKOHHOCTH M C y4ETOM
NPUHIMIIOB BEPXOBEHCTBA IpaBa. YBAKEHHE M COONIONEHHUE MPHHSATHIX
CyneOHBIX pPELICHUH SBISIIOTCS OCHOBOMOJATAalOMIMMU MPUHIHUIIAMH
MIPaBOBOrO rocynapcTea. B 3Toil c¢BsA3M, pemeHuss KoOHCTUTYLHOHHOTO
cyaa o0saialoT OKOHYATEeTbHON I0PUIMYECKOM CHIION U 00s13aTeIbHBI IS
BCEX CTOPOH, YTO IOATBEPXKAACT UX 3aKOHHOCTb M OOecreduBaeT
CTa0MIBLHOCTD KOHCTUTYLIMOHHOTO IMOPAAKA.

MBI cTpeMHuMCs K TOMY, YTOOBI Ka)k/10€ Hallle pelIeHne OCHOBBI-
BaJIOCh Ha TIIATEILHOM aHAIM3€ M MHTEPIPETALUN KOHCTUTYLMOHHBIX
HOPM B COOTBETCTBHH C JyXOM BPEMEHH M MOTPeOHOCTSIMM OOLIeCTBa.
NMeHHO B TOM M KOHTEKCTE KOHCTUTYI[MOHHBIH KOHTPOJIb HMIpaeT
BaXKHYIO POJIb.

YBakaeMble yUaCTHUKH KOH(epeHIH!

Koncrutynus Keipreizckoit PecriyOnuku, ormeuaromasi csoe 30-
JeTue, SABIACTCS BaXXHEWIINM NpPaBOBBIM JOKYMEHTOM, KOTOPBIH
OIIpesiesIieT OCHOBBI MPABOBOTO, IEMOKPAaTHUECKOro rocynapcrsa. OHa
rapaHTUpyeT NpaBa W CBOOOIBI TpaxkaaH, pas3iclieHHe BJacTedl H
HE3aBHCHUMOCTH CyIeOHOM CHCTEMBI.

Konctutynus KpIprei3ctana sBIsETCS Pe3ylbTaToOM MHOTO-
JICTHETO CTPEMJICHHUS OOIIIECTBA K JIEMOKPATHH U ITPABOBOMY TOCYIapCTBY,
Y OHa TPOJOJIKACT CIY)KUTh OCHOBOHM st pa3BuTusi KeipreictaHa B
Oymytem.

KonctuTynmst nomkHa OBITH JKMBBIM JIOKYMEHTOM M MMEHHO
MOCPECTBOM KOHCTHTYLIMOHHOTO MPAaBOCYIUS YIACTCsl alallTUPOBATh €€
K H3MEHSIONMMCS BBI30BaM W HoTpeOHOCTAM oOmecTBa. BaxHo
MIPOJOJDKATh Pa3BUBATh MEXaHW3MBl KOHCTUTYLIMOHHOTO KOHTPOJIS H
obecrieunBath UX 3(pdexTnBHOE (PyHKIMOHUPOBAHKE, YTOOBI TapaHTH-
poBarts cobmmronenre KoHCTHTY M 1 3a1UTy TIpaB ¥ CBOOOJ IPpakIaH.



51 yBepeH, 4TO Ha 3TOH KOH(EPEHIMH MBI CMOXEM HE TOJBKO
O0OMEHSTHCSI MHEHUSIMU, HO ¥ y3HATh O JTy4IINX allpOONpPOBAHHBIX OTBITAX
JOPYTUX CTpaH U BbIpabOTaTh MPABWIBHBIA BEKTOP AJIsl AajbHEHIIEro
Ppa3BUTHS HAIIEH CHCTEMBI KOHCTUTYIIHOHHOTO KOHTPOJIS.

JKenaro Ham BceM NPOOYKTHUBHBIX M BIIOXHOBISIOIIMX 0OCYX-
JNeHUH, HOBBIX HJACH M B3aUMOIOHMMAHHUSA HAa NPOTSHKCHHH 3TOH
KOH(EpEHIHH.




THE CONSTITUTION AS A FOUNDATON FOR BUILDING
A DEMOCRATIC STATE UNDER THE RULE OF LAW

International conference, Issyk Kul, Kyrgyz Republic
Opening remarks by Ms Claire Bazy Malaurie
President of the Venice Commission

Ladies and Gentlemen,

1. It is my pleasure to open this major event on behalf of the
Venice Commission. I do regret, however, that I cannot join you at the
famously beautiful lake Issyk Kul.

2. The title of today's conference resonates well with the full name
of the Venice Commission — we are the European Commission for
Democracy through Law. This name is also the essence of the work of the
Venice Commission. We are convinced that democracy —real democracy —
can be built only on the basis of sound lesgislation and a sound
constitution, whici,l is the basis for the rule of law and the protection of
human rights.

3. Democratic constitutions implemented in good faith and
according to their letter and spirit are cornerstones of democratic states
under the rule of law. How constitutional justice can defend the democratic
values, protect human ri%hts, ensure the respect of the principle of
separation of powers in full respect not only of the letter but of the spirit of
the Fundamental law of the Land? These questions will animate today's
discussions.
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4. Tam pleased that this conference is also dedicated to the 30th
anniversary of the Constitution of the Kyrgyz Republic.

5. The Venice Commission accompanied Kyrgyzstan on its
constitutional path for many years. Our joint work started already in 1993,
when the Venice Commission provided comments on the draft text of the
Kyrgyz Constitution.

6. Since then, the Venice Commission adopted another thirty
opinions on a wide range of topics, notably on constitutional matters,
electoral legislation, non-commercial organisations, the judiciary, the right
ofpeaceful assembly and on citizenship.

7. After being an observer for many years, Kyrgyzstan became a
full member of the Venice Commission on the 1st of January 2004 making
itafirst country from Central Asia (alternative: outside Europe) doing so.

8. This long cooperation is very telling of mutual trust and respect,
built upon sincere dialogue and co-operation, notably also with the
Constitutional Court.

Mr Chairman,

1. Constitutional Courts are the cornerstone of constitutionalism —
it is constitutional courts who have the noble task to defend the
Constitution against encroach-ments by all other state powers.

2. It is their task to weed out unconstitutional legislation and —
depending on their jurisdiction — also acts of the executive and in some
cases even judgments of the supreme courts.

3. Since its establishment in 1990, the Venice Commission has
supported the cooperation between constitutional courts and equivalent
bodies.

4. We do this in the framework of the Joint Council on
Constitutional Justice which unites the courts in our member and observer
states and even further among the 121 members of the World Conference
on Constitutional Justice.

5. The Constitutional Court of Kyrgyzstan actively participates in
both fora.



6. I am pleased to learn that representatives of the constitutional
courts from so many countries from Europe and Asia responded positively
to the invitation of the Constitutional Court of the Kyrgyzstan to participate
in this high-level event today.

7.1would like to thank the Constitutional Court of Kyrgyzstan for
our constructive co-operation over the years.

8. In the framework of the Central Asia Rule of Law programme,
the Venice Commission has been able to support the activities of the
Kyrgyz Constitutional Court, other courts in the region not only on a
bilateral level, but also to give an impetus of the regional co-operation and
dialogue between the Constitutional Courts in Central Asia.

9. Last month, the Commission successfully organised in co-
operation with the Constitutional Court of Uzbekistan an international
conference on the models of constitutional complaint in Central Asia, with
the presence of all Central Asian countries.

10. In this respect, let me highlight the role of the European Union
who along with the Council of Europe is co-financing the Central Asia Rule
of Law programme, which includes our event today. The co-operation
between the Council of Europe and the European Union has been based on
the complementarity and the common goals of the two organisations. This
unwavering support has allowed promoting internationally recognised
rule of law standards and good practices in Central Asia.

Ladies and Gentlemen,

1. Today's conference aims to explore the link between
constitution building and rule of law. As you know, the rule of law is a
cornerstone of the work of the Venice Commission.

2. Less than a month ago the Council of Europe held its third
Summit, in Reykjavik (16-17 May 2023). In the Summit's final declaration
the heads of state and government of the 46 members of the Council of
Europe, underscored the important role of the Venice Commission in
ensuring the “diligent respect for the rule of law”. They also mentioned the
need to strengthen the Venice Commission and to give more visibility and
status to the Rule of Law Checklist established by the Commission.
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3. The Rule of law Checklist is based on the five core elements of
the Rule of Law, sub-itemised into detailed questions, namely Legality,
Legal certainty Prevention of abuse/misuse of powers, Equality before the
law and non-discrimination and Access to justice.

4. The Checklist is intended as a comprehensive tool to assess the
degree of respect for the Rule of Law in a given State. Compliance with the
Rule of Law is a complex process, which is achieved through successive
steps requiring deep understanding of any national system. International
organisations — including the Venice Commission - may then have arole in
suggesting ways to improve the situation, without mechanical application
ofthe principles contained in the checklist.

5. The participation of the citizens in the strengthening of the Rule
of Law is also paramount. That is what the Venice Commission calls an
“enabling environment”. The rule of aw can only flourish in an
environment where people feel collectively responsible for the
implementation of the concept. This enabling environment is essential
notably for non-governmental organisations and the media who should be
able to freely express themselves, without fearing reprisals also for critical
expression.

6. The Venice Commission stands ready to co-operate with the
Constitutional Court of the Kyrghyz on issues related to a better
implementation of constitutional and legal provisions based on the respect
ofthe principles of the rule of law.

7. The event we organise today is an example of how we could
through exchanges of best practices accompany the reform process in
individual countries and I would like to thank our experts who agreed to
participate in this event. I hope that their presentations will give you new
ideas and present viable solutions for protecting the rights ofindivuduals,
through a better constitutional control.

8. Iwishall success to the conference.



Heoguyuanvnweiii nepesoo

IIpuBeTcTBEHHOE BBICTYILICHHE
r-ka Kinp basu Manopwu - IIpe3uaent
BeHenmaHCKOM KOMUCCHH

Jambl u Tocnona,

Sl pama OTKpBITH 3TO MacmTaOHOE MEPOIPHUSTHE OT WMEHU
Benenmanckoil kxomuccuu. OQHAKO s COXKajlew, 4YTO HE MOTY
MPUCOEINHUTBECS K BaM W NPUHATH JUYHO y4yacTHE Ha W3BECTHOM U
kpacuBoM o3epe Uccebik-Kyib.

HazBanme ceronusmaeit KOHPEPEHIIMHA XOPOIIIO TMEPEKINKACTCS C
MOJIHBIM HaUMEHOBaHMEM BeHelmanckoil komuccnu — Mbl — EBpornieiickas
KOMHUCCHUA 3a JEMOKpaTuio 4epe3 mnpaBo. JlaHHOe Ha3BaHUE TaKkKe
SIBIIIETCS CYThIO paboThl BeHermanckoit komuccuu. Mbl yOEKICHBI, YTO
JIEMOKpaTHsI — peaabHas AEMOKPATHUS — MOXKET OBITh TOCTPOSHA TOJTHLKO HA
OCHOBE 3/J0POBOT0 3aKOHOAATEILCTBA U 310p0oBoil KoHcTuTy1mu, kotopas
SIBJISIETCA OCHOBOM BEPXOBEHCTBA [TpaBa 1 3allUThI [TPaB YEJIOBEKA.

Hemoxparnueckue KoHcTuTyim, peannsyemble J00pOCOBECTHO
U B COOTBETCTBHUH CO CBOCH OyKBOI M TyXOM, SBISIOTCSI KPAacyToJbHBIM
KaMHEM JIEMOKPAaTHYECKUX TOCYAAapCTB, HAXOASIIUXCS B YCIOBHSIX
BEpPXOBEHCTBa IpaBa. Kak KOHCTUTYIHMOHHOE HPaBOCYAHE MOXKET
3alUTHTD AEMOKPATUYECKUE LEHHOCTH, 3alIMTUThH MpaBa YeJIOBEKa,
o0ecrneunTh COOMIOACHNE TIPUHINIA pa3ZeNieHus] BIacTel MPH TOJTHOM
COOJIIOCHNU HE TOJBKO OyKBBI, HO M AyXxa OCHOBHOTO 3aKOHa CTpaHbl?
Taxue Bonpocsl OymyT O’KUBISTH CETOHSIIHNE TUCKYCCHU.

S pana, 4T0 MEKIYHApOJHAs KOH(EPESHIMs TaKXKe MOCBAIICHA
30-neruto Koncturymmu Keipreizckoit PecryOnmkw.

Benenuanckast KoMuccus JOJITHE okl conpoBoxaana Kelprais-
CTaH Ha KOHCTHTYLMOHHOM MyTH. Hamia coBmecTHas paGora Hadagach
eme B 1993 roxy, korna Benenmanckast KoMuccus MpeiocTaBmiia KOMMEH-
Tapuu K poekTy Tekcta Koncruryimn Keipresckoit PecryOmmkm.

C 1ex nop Benenmanckas KOMHCCHS NpPHHANA €II€ TPUALATH
3aKJIIOYECHHUI 10 LIMPOKOMY KpYyry TE€M, B YAaCTHOCTH, IO KOHCTHUTY-
LUOHHBIM BOIPOCAaM, M30MpPATEIbHOMY 3aKOHOIATENILCTBY, HEKOMMEp-
YEeCKUM OpTaHU3alusiM, CyleOHOI crucTeMe, IpaBy Ha MUPHbIE COOpaHHS
A TPaXIAHCTBY.
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Bynyuu nabmronarenem B TedeHHE MHOTUX JieT, KbIproI3cTan crai
MOJIHOTIPaBHBIM wWieHOM Benennanckoit komuccun ¢ 1 staBapst 2004 rona,
cTtaB mepBoil cTtpaHoi B lleHTpanpHOW A3um (almbrepHATHBa: 3a
npenenamu EBporbr), cienasiieit 31o.

[IpomoKUTENbHOE COTPYIHHYECTBO KPACHOPEUMBO CBHJIETE-
JBCTBYET O B3AUMHOM JIOBEPHHU U YBXKEHUH, OCHOBAHHOM Ha MCKPEHHEM
JINAJIOTE ¥ COTPYTHUYECTBE, 0COOCHHO ¢ KOHCTUTYITMOHHBIM CYIOM.

r-H [Ipencenareins,

KoHncTuTynuoHHbsle cynbl SIBISIOTCS KPacyroONbHBIM KaMHEM
KOHCTUTYITMOHAJIM3Ma — MIMEHHO Ha KOHCTUTYIIMOHHBIE CyIbl BO3JIOKEHA
Ba)KHAs 3a/1a4a 3aiuinate KOHCTUTYIHIO OT MOCSATaTeIbCTB CO CTOPOHBI
BCEX JPYTUX TOCYNapPCTBEHHBIX BIIACTEH.

Wx 3amaga — MCKOPEHUTb HEKOHCTUTYLHOHHOE 3aKOHOIA-
TEIbCTBO, @ TAaK)K€ — B 3aBUCUMOCTU OT WX IOPUCIAUKIMHM — AKThI
WCIIOJIHUTEIbHOM BIIACTH, @ B HEKOTOPBIX ClIydasix Jake peuieHus Bepxo-
BHBIX CY/IOB.

C momenTa cBoero co3fanud (1990 r.) Benennanckast KOMUCCHUS
HOJICPIKUBACT COTPYIHHYECTBO MEXy KOHCTUTYIHOHHBIMU CyAaMH M
AHAJIOTUYHBIMU OpraHaMu.

Mper genmaem 310 B pamkax OOBEIMHEHHOTO COBETA MO KOHCTH-
TYUIHOHHOMY MpPaBOCYAHMIO, KOTOPHIH OOBEAWHSET CYABbl B HAIIUX
rocyaapcTBax-4ieHax ¥ rocyapcTBax-HaOMIOIaTeN X, a TakKe cpeau 121
uiieHa BcemupHO# KoH(pepeHIMH 110 KOHCTUTYITHOHHOMY ITPaBOCYIHIO.

Koncturynuonsslii cyqn KbIprei3cTaHa akTUBHO YYacTBYET B
0boux popymax.

OTpaHO y3HATh, YTO MpeCTaBUTEN KOHCTUTYIIMOHHBIX CYIOB
CTOJBKUX CTpaH EBpOnbl W A3WM TOJOXKHUTEIBHO OTKIUKHYIUCH Ha
npurnamenue Koncrurynmnonnoro cyaa Kelpreizctana nmpuHsITh ydacTie
CETO/IHSI B 9TOM MEPOTPUATUN BEICOKOTO YPOBHSI.

51 xotena Obl mobnarogaputs KoHctutynuonssiid cyn Keiprois-
CTaHa 3a Halle KOHCTPYKTUBHOE COTPYIHUUYECTBO Ha IPOTSHKEHUH MHOTHX
JeT.
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B mpomnom mecsne Komuccus ycmemHo opraHmsoBaia B
corpyaHudectBe ¢ KOHCTUTYIIMOHHBIM CylIOM Y30eKHCTaHa MEXKyHa-
POIHYI KOH(EpeHIHI0 MO MOJEISAM KOHCTHUTYIIHMOHHOW XajloObl B
IentpanpHOif A3uu ¢ yaacTueM Bcex cTpaH LienTpansHoit A3un.

B cBs13u ¢ 3THM, IO3BOJIBTE MHE ITOIUYEPKHYTh poJib EBpoOIIelickoro
Coro3a, kotopeiii BMecte ¢ CoBetom EBpombl co-¢puHancupyer
IIporpammy 1o BepxoBeHCTBY IpaBa B LleHTpanbHOU A3sum, koropas
BKJIIOYAeT B ce0s1 HAllle CETOHALIHEE MEPOIPUSITHE.

CorpynnnuectBo Mexay Coserom EBponel n EBponelickum
Coro30M OCHOBaHO Ha B3aMMOJIOIOJIHAEMOCTH M OOLIMX LESIX IBYX
opraHuzanuii. ITa HemokoneOuMasi MOoAgepIKKa MO3BONIMIA MTPOIBUTATH
MEXJYHapOJAHO NpPHU3HAHHBIE CTAaHAAPTHl BEPXOBEHCTBA IpaBa M
nepenoBoit onbIT B LlenTpansHoil A3un.

Jlambl urocnona,

Lenpro ceromusiHe KOHPEPEHINH SBISIETCS M3YUCHHE CBSI3U
MEXIYy CTpOUTENHCTBOM KOHCTUTYIIMM 1 BEpXOBEHCTBOM MpaBa. Kak Bl
3HaeTe, BEPXOBEHCTBO ITpaBa SIBIISIETCS KPaeyrolbHBIM KaMHEM pabOoThI
Benenmanckoii KOMHCCHH.

Menee mecsana Hazan CoseT EBpombl mpoBen cBOW TpeTHit
cammut B PefikpsBuke (16-17 mas 2023 rona). B utoroBoii neximapanuu
caMMUTa IIaBbl TOCYAApPCTB U NMpaBUTENbCTB 46 uneHoB Coeta EBporibl
MOAYEPKHY/IN BaXXHYIO posib BeHenuaHnckoil komuccuu B 00ecCIie4eHUH
«HEYKOCHUTENBHOTO COOJIONEHNsT BEpXOBEHCTBA mpaBa». OHM Takke
YIOMSHYIH HEOOXOAMMOCTh yKpeIuleHHsl BeHennaHCKOW KOMHUCCHM H
npuaaHus OoJbIIe HATISIIHOCTH U CTaTyca KOHTPOJIBHOMY CIIHMCKY TI0
BEPXOBEHCTBY IpaBa, ycTaHOBIeHHOMY Komuccueit.

OmnpocHUK BEpPXOBEHCTBA IMpaBa OCHOBAH Ha IISITU OCHOBHBIX
JJIeMEHTaX BEPXOBEHCTBA MpaBa, Pa3OMTHIX Ha MOAPOOHBIE BOMPOCH, a
MMEHHO: 3aKOHHOCTb, MPaBOBasi OMPEACICHHOCTb, MPEAOTBpALICHUE
3II0yTIOTPEOIEHNI HEMTPaBOMEPHOTO MCTIOIH30BAHUS BIIACTH, PABEHCTBO
Mepe/1 3aKOHOM U HEAUCKPUMUHAIIMS U TOCTYTI K TPABOCYIUIO.
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KoHTponbHbII cMCOK 3ayMaH KaK KOMIUIEKCHBIH HHCTPYMEHT
JUIl OLECHKH CTEICHH YBaKCHHMS BEPXOBEHCTBA IIPaBa B KOHKPETHOM
rocynapcte. CoOoeHne BEpXOBEHCTBA MpaBa — CIOXKHBIA HpoLecc,
KOTOPBIM IOCTHUraeTcsi MOCPEICTBOM IOCIEA0BATEIbHBIX IIAaroB,
TpeOyroImuX NIyOOKOro MOHMMaHMs JI000H HALMOHAIBHOW CHCTEMBI.
MexayHapoaHble OpraHHM3aliM, BKIIOYas BeHenMaHCKyI0 KOMHCCHIO,
MOTYT TOT/Ia CBITPATh CBOIO POJIb, IPEUIOKUB Iy TH YIYULICHUS CUTYaIlH
0e3 MEeXaHW4YeCKOro NMPUMEHCHHUS MNPUHLHUIIOB, COACPIKALIUXCS B
OIIPOCHHUKE.

VYdacTue rpaxgaH B YKPEIJICHHH BEPXOBEHCTBA IpaBa TaKKe
HMMeeT MEePBOCTENeHHOE 3HaYeHue. JTO To, 4TO BeHennanckas KOMUCCHS
Ha3bIBaeT «OMAronmpusiTHON cpenoii». BepxoBeHCTBO mpaBa MOXKET
MpOILBETAaTh TOJIBKO B Cpele, TAE JIIOJU YYBCTBYIOT KOJJIEKTHUBHYIO
OTBETCTBEHHOCTb 32 PeaM3alfio 3TOW KOHLENINHU. DTa OaronpusTHas
cpeaa OCOOCHHO BaKHA JUIS HEMPABUTENILCTBCHHBIX OpPraHM3alUd H
CpeACTB MAacCOBOW HH(OPMALIMH, KOTOPBIE JOJKHBI UMETh BO3MOKHOCTD
cBOOOIHO BBIpaXKaTh CBOE MHEHHE, HE OMACasiCh PENpPECcCHil Naxe 3a
KPUTHYECKHE BBICKA3bIBAHHSL.

BCHGL{I/IaHCKaﬂ KOMHCCHUS T'OTOBa COTpyAHUYATH C KOHCTI/ITy—
IMUOHHBIM CYAOM KI:IpI‘bI3CKOI7[ PCCHy6ﬂI/IKI/I 10 BOIIpoCaM, CBA3aHHBIM C
Ooitee 3(1)(1)6KTHBHOI71 I/IMHHCMCHTaL[I/Ieﬁ KOHCTUTYLIMOHHBIX U IPAaBOBbBIX
HOPM Ha OCHOBC YBaXXCHUS ITPUHIUIIOB BEPXOBCHCTBA ITpaBa.

Meporpusitie, KOTOPOE MbI OPraHU3yeM CETOJHSI, SIBIISCTCS
MIPUMEPOM TOTO, KaK Mbl MOTJIM ObI MOCPEACTBOM OOMEHa MEpPe0BBIM
OIBITOM COIPOBOXKIATh IMPOLECcC PeopM B OTICIBHBIX CTpPaHaxX, W S
XO0T¢€lIa 6bl HO6H3FOILapI/ITb Halux 3KCIOCPTOB, KOTOPLIC COITIACHUIIUCH
MPUHATH Y4aCTUEC B 3TOM MEPOIIPUATHH. bl HaACKOCh, YTO UX IMMPE3CHTAllUN
Ja]ly T BaM HOBBIC UJIEH U TIpeIIoKaT 2P PEeKTUBHBIC PEILICHHUS IJIsI 3aLUThI
MpaB JIMYHOCTU NOCPEACTBOM JTYHIIETO KOHCTUTYHHOHHOI'O KOHTPOJIA.

JKenaro BaM M1010TBOPHOM KOH(EPEHITUH.



Cynbst KOHCTHTYUHOHHOTO Cy/a
Koipreizckoii Pecnnydoinku AUJJAPBEKOBA Y.A.

((KOHCTl/lTyllVlOHHOe HacCJI¢Iue U poJib
KOHCTUTYIHHOHHOI'O IMPaBOCy/ivsi B CTAHOBJICHUH
MPpaBoBOIro, AEMOKPATHY€CKOTO rocyrapcraa»

YBa)kaeMble y9aCTHUKH KOH(epeHIH !

ITo3BONIbTE MHE OCTAHOBHUTHLCS Ha CaMbIX 3HAYMMBIX IIO3NIUAX
opraHa KOHCTHUTYLIIMOHHOTO KOHTPOJII W Ha Y3JIOBBIX MOMEHTaX €ro
JIeSITENIbHOCTH, KOTOPbIE, HA MO B3IJISIJT, CMOTJIM BHECTH BECOMBII BKJIa]] B
CTAHOBIICHHU TIPABOBOTO U JIEMOKPATHUECKOTO rocynapcTBa B Kbuiprois-
ckoif Pecmryomnuke.

besycnoBuo, uro nepsas Koncrurynus nezaBucumoil Koeipreis-
ckoil PecryOnukm okoHuUaTenpbHO (QopmaiIn3oBajia OopraH KOHCTHTY-
IIMOHHOTO KOHTPOJISA, KaK BBICIIIETO CYZIEOHOTO OpraHa, BRITOJHSIOIIETO Ha
JIAHHBII MOMEHT OTBETCTBCHHYI (QYHKIHIO MO 00CCICYCHUIO
KOHCTUTYIITHOHHOCTU HOPMATUBHBIX MPABOBHIX AKTOB, MEKIYHAPOTHBIX
JIOTOBOPOB U COIVIAILICHUHN, YUaCTHUKOM KOTOPBIX siBisieTcsi KbIproi3ckas
PecrryOnmka, a Taxke Opyrux akTOB, IPHHUMAEMBIX B COOTBETCTBHUE C
MOPSJIKOM, YCTaHOBIIEHHBIM camoii KoHcTutyuei.

HyTB K HBIHCHIHEMY COCTOAHUIO OpraHa KOHCTUTYLMOHHOI'O
KOHTPOJIA OBLT HCHIPOCTBIM, BIIPOYCM, KaK U POCT O6H_ICCTB€HHOI‘O
CaMOCO3HaHHA B IIOUCKC HaPIJ'Iy‘IIHCfI MOJICJIN pa3BUTHUSA. B Teuennu stux
JOJTUX Tpuauaru JCT O6H.I€CTB€HHI)IC IMPOUCCChl BIUAIIN HAa ACATCIIb-
HOCTB KOHCTI/ITYHI/IOHHOFO Cyda, a OH, B CBOIO O4YCpPEAb, OKa3bIBaJ
BO3/ICIICTBUEC HA IMPaBOBYIO NOJIMTUKY I'OCyAapCTBa U 06mecma.
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B pesynbrare 3TOro axkTUBHOIO B3aUMOJIEHUCTBUS CIOXKUIOCH
ONpeleJIeHHOe KOHCTUTYLMOHHOE Hacleque, BKIoJarouiee B ceds
KOHCTUTYIIMOHHBIE TIPUHIIUTIBI U TPAJIUINH, [IEHHOCTH U UCTOPUYECKUI
OTIBIT, COCTABIAIONIME OCHOBY COBPEMEHHOW IMPaBOBOM M JeMOKpa-
TUYECKOH CHUCTEMBI CTpaHbl. DTO HacjeOue OTPakaeT KOJJICKTUBHYIO
MYZIPOCTh, MOJYYEHHYIO B pesynbTare OopbObl 3a mpaBa U CBOOOJBI
YeJI0BEKA M IEMOKPaTHYECKOE YIIPABICHHE.

bnarogaps akTUBHOW MO3WIMHM KOHCTUTYLHMOHHOHM HOCTHUIUH,
HIOCJIEIOBATEIbHO MHTEPIPETUPYIONIEeH KOHCTUTYIIHOHHBIC IIEHHOCTH B
KOHTEKCTE paccMaTpuBaeMbIX HapyLICHHH MpaB W CBOOOI UEIOBEKa,
YPaBHOBEIINBAIOTCS TOCYIapCTBEHHOE YIPABICHHE, OOIIECTBEHHBIH
KOHTPOJIb WM peaju3alus CHUCTEeMBbI MpaB 4YesioBeka B KbIprei3ckoit
Pecmybnuke.

bynyun XxpaHutenem AeMOKpAaTHYECKHUX NPUHIMUIIOB, OpraH
KOHCTUTYLIHOHHOTO KOHTPOJISl 3allMIIACT OCHOBHBIE IIPaBa M CBOOOJBI
4eJoBeKa OT JIOObIX HapylleHWH cO CTOPOHBI IOCYJapCTBa, a TakKkKe
NOJ/ICP)KUBACT NPUHIUIBI PABEHCTBA, CBOOOABI M CHPABEIJIMBOCTH,
obecrneuynBasi IPO3PauyHOCTb U HHKIJIIO3UBHOCTb JE€MOKPAaTHYECKUX
IIPOLIECCOB.

B mpakTmke opraHa KOHCTUTYUMOHHOTO KOHTPOIS OBLIO
HECKOJIbKO PE30HAHCHBIX PEIICHHUH, MOBIUSIBIINX Ha X0l UCTOPUYECKOTO
pa3BHUTHUS CTPaHBI. ITO PEIICHWE O MPOBEPKE KOHCTUTYIHOHHOCTH
nekperoB Bpemennoro I[IpaBuTenbcTBa 0 HAMOHAIU3AIUN HEKOTOPHIX
00BeKTOB, Te KOHCTUTYLMOHHBIN CyJ, TPUMEHHUB JOKTPUHY TOJIHTH-
YECKOTO BOIPOCA, PEIIMJI O HEBO3MOXHOCTH PACCMOTPEHHS TaKUX
JICKPETOB CyHAaMH, IMOCKOJIBKY OHH HE MMEIOT HMHCTPYMEHTOB OIICHKH
MTOJINTUICCKUX TOKYMEHTOB, TEM CaMbIM 3aIlUTHB CyIACOHYIO CHCTEMY OT
HaBs3bIBAEMOI HAa TOT MOMEHT IIOJIUTH3ALUH.

B nene o mpoBepke KOHCTUTYIIMOHHOCTH HEKOTOPBIX HOPM 3aKOHA
«O Oumomerpuyeckor peructpanmu rpaxaan KP», rme ocmapusancs
MPUHLMT 0053aTeNbHOM OMOMETPHYECKON PETUCTPALNU TPaXIaH, TOraa
Kak cOop mepcoHaTbHON HH()OPMALIUI MOXKET OCYIIECTBIISTHCS TOJIBKO C
coIviacusl caMoro rpaxaaHuHa, KOHCTUTYLMOHHBIN Cyl OTMETWII, 4TO
Cillydau BO3MOYKHOTO BMEIIATEeJIbCTBA TOCY/AapCcTBa B OCYIIECTBICHUHU
IpaBa Ha HEIPUKOCHOBEHHOCTb YaCTHOM KU3HU JIOITyCKAIOTCSI TOJIBKO Ha
OCHOBaHUH 3aKOHA C 0053aTEIbHOM rapaHTHEH 3aIUTHl K HCKITIOYUTEIHHO
B LEJIAX 3allUThl HAIlMOHAJBbHOW 0€30mMacHOCTH, OOLIECTBEHHOTO
HOPSIZIKA, OXPaHbI 310POBbsI U HPABCTBEHHOCTH HACEIICHNUS, 3aIlUThI IIPAB
1 cBOOO APYTUX JIUIL.
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[lo neny o mpoBepke KOHCTHUTYIIMOHHOCTH HEKOTOPBIX HOPM
3akoHna «O craryce nenyrara Koropky Kenema KP» ocniapuBanacs cama
BO3MOXHOCTH BBIXOJa jgenyTtaToB [lapmamenta u3 Qpakuuu u
00pa3oBaHusl ACMYTAaTCKUX TPYNIl MPU MPONOPLUUOHAIBHONW H30Mpare-
JIbHOH cHUCTEME M ICHCTBEHHOCTH HEMMIIEPaTUBHOIO MaHJaTa JeIyTara.
Taxast BO3SMOKHOCTB SIBUJIACH CEPHbE3HBIM YAAPOM I10 MapJIaMeHTapu3My U
IBOJIIOLIMOHHOMY PA3BUTHUIO MAPTUIHBIX HMHCTUTYTOB B CTPaHE.

[TooTroMy KoHCTHUTYLMOHHBIN Cyqx NMpHU3HAJI OCHapuBacMble
HOPMbI NpOTHUBOpedaliuMu KOHCTHUTyLMH HpPU 3TOM OTMETHB, 4YTO
HEUMIIEpaTUBHBIN MaHAaT Jenytarta llapmaMeHnTta mpecneayer Lemb
obecnieuenust B Ilapnmamenre mmopann3Ma MHEHHH, Npennoiararolui
CTOJIKHOBEHHE UHTEPECOB, TUCKYCCUU MEXK]Ty CTOPOHHUKAMH Pa3IMIHBIX
TOYEK 3pPEHUS, MHOT0OOpa3ue Mo3ULMH 1 PeICTaBICHNH, OJHAKO 3TO HE
[IpearonaraeT BO3MOKHOCTb CBOOOIHOIO PaclOpPsKEHUs IPEeACTaBU-
TEIBCKUM MaHJaTOM, KaK CaMHM JIeMyTaToM, TaK M MaplaMeHTCKON
(pakuueil B ciryyae HCKJIIOUYEHHS ATy TaTa n3 GpakLum.

Pone KonctuTyunoHHoro cyna B oOecriedeHMM pa3iciieHus
BJIACTEH MMEET pellarollee 3HaUeHUe JUIsl MOAJIepKAHUS OanaHca MEXIy
WCIIOJIHUTENbHON, 3aKOHOJATEeNIbHOW M CyneOHOW BETBSIMH BIIACTH.
OOGecneuuBas, 4ToObl HM OJHA BETBb BJIACTH HE HaKaluBaja
YpEe3MEpPHYIO BIACTb, CyH IPENOTBPAINAET Pa3MbIBAaHUE NEMOKDPATHU-
YECKUX NPUHIMIIOB, BBICTYIIACT B KAauyeCTBE HE3aBUCHUMOIO apOHUTpa,
MpOBEPsisl KOHCTUTYLIMOHHOCTh 3aKOHOB W JCHCTBHUM rocyaapcTaa, a
TAKXKE PA3peIlaeT CIOPbl MEXKJIYy BETBAMHU BIACTU. Takoil KOHTPOJIb
CIOCOOCTBYET NOAOTYETHOCTHU U IIPEA0TBPAIAcT KOHLIEHTPALIUIO BIACTH,
YTO B UTOTE YKPEIUIIET IEMOKPATHUECKOE YIIPaBIICHHUE.

KoHCTUTYLIMOHHBIN CyJ| pa3pelni CIIOPbl O KOMIIETCHIIMHI MEXKTY
OpraHaMy TrOCYIapCTBEHHON BIJIACTH, BHECS SICHOCTb U IIPABOBYIO
OIPEIEIIEHHOCTD B CUCTEME I'OCYIapCTBEHHOTO YIIPABIICHUS.

Crop o komrieTeHIuu Mexxay [IpaButenbctBoM u [TapiameHToM B
pacrpesieJIeHnn CPEICTB OIOMKETa PasBUTHS CTPAHBI Paspernuics B
nosb3y [TpaBUTENbCTBA, TOCKONBKY YKa3aHHBIN OIOMKET MMEN pacrpe-
JETUTEIbHBIA XapakTep MOoCcie MPUHATHA 3aKoHA O PECIyOIMKaHCKOM
oromkere Ha2013-2014 roas!.
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B stom nene KOHCTHTYUMOHHBIH CyJ OTMETWI, YTO (DYyHKIIMS
pa3paboTKK U UCIIOJTHEHUSI peCITyOIMKaHCKOTO OF0/IKeTa MPHUCY A TOIbKO
[IpaBUTENBCTBY M COOTBETCTBEHHO, YCTAHOBJICHHAs 3aKOHOJATEIEM
MpOIeypa CONACOBAHMS TUIAHUPOBAHUS KAlUTAIBHBIX BIOXKCHHN W3
pecmyOIuKaHCKOTO OIomKeTa ¢ MPO(IILHEIM KOMHUTETOM JKOTOpKY
Kenema ne Moxer OCYHICCTBIIATHCA Ha CTAAWU HCIIOJIHCHHS 3aKOHa O
pecnybnukanckoM Oromkere. Hanenenue mpoduIbHOrO KOMHUTETa
IMOJITHOMOYHUEM, MPECAYCMOTPCHHBIM OCIIapWBaCMbIMU 3aKOHOIIOJO-
JKSHUSIMH Ha JTAHHOW CTaauu OOIKETHOTO TpoIiecca, SBIsIeTCS BMeEIla-
TEJILCTBOM B JICSITEIBHOCT [IpaBUTENILCTBA 110 UCTIONHEHUIO peciTyOIiu-
KaHCKOro OIOJKeTa, 4To MpoTuBOopeyuT KoHCTUTYyIMU W HapymiaeT
TIPUHIIMIT Pa3IeICHUS FOCYIapCTBCHHOM BIACTH.

B cniope mexxny BepxoBabiM cynom u [TapiamenToM 0 He00X0au-
MOCTH TIpEIOCTaBJICHUS TIpescenareneM BepxoBHoro cyna nHpOpMauu
0 JIeSITeNbHOCTH CyeOHOM CHCTEMBI HEMOCPEACTBEHHO B cTeHaX JKoropky
Kenemra, opran KOHCTUTYIIMOHHOTO KOHTPOIIS CJHENIaJl Ba)KHEHIINe
BBIBOJIbI, CUITY KOTOPBIX BO3MOYKHO OLIEHST B OyIy1IIeM.

Tax, oH orMeTws1, YTO IS A(PPEKTUBHOTO BBHITOJHEHHUS CBOMX
¢yHKIMN CcyneOHasi BIacTh JOJDKHA ObITh HE3aBHCUMOW U CTEICHBb €¢
HE3aBHCHMOCTH BBHJIy €€ COIMAIBbHON WM TPaBOBOW MPHUPOIBI JOIDKHA
OBITH BBIIIIE 10 CPABHEHUIO C IPYTMMHU BETBAMH I'OCY1apCTBEHHOM BIIACTH,
MTOCKOJIBKY B IEMOKPATHYECKOM IIPABOBOM T'OCY/IapCTBE BICIIEH BIACTHIO
SIBIIIETCSI BJIACTh 3akoHa. CooTBeTCTBeHHO, JKoropky Kener, peanusys
MIOJIHOMOYHS 11O OCYIIECTBICHUIO MAPIAMEHTCKOIO KOHTPOJISL, IIOCPEACT-
BOM 3acClIyIIMBaHUs WH(GOPMAIMU OT TOCYJApPCTBEHHBIX OpPraHOB, HE
MOXET yCTaHaBJIMBAaTh TaKoe IPaBOBOE PEryJHpOBaHHE, KOTOPOE
HapyImago Obl OamaHC MEXIy BETBSIMH BJIACTH U JIOMYCKAJ0 BMeIIaTe-
JbCTBO B HX ACATCIbHOCTBH, CO3JaBasd, IpU 3TOM, HOMHUHHUPYIOIICC
TIOJIO’KEHUE 3aKOHOAATEIbHOM BIACTH HA/l APYTUMHU BETBSIMU.

KoHCTUTYIIMOHHBIN Cyq 3a TOCTeHUE JEeCITh JEeT pacCMOTpPeN
OKOJIO COTHH TNPaBOBBIX BONPOCOB B cdepe YroJIOBHOIO, YrOJOBHO-
IIPOLIECCYATIbHOIO IIpaBa, YETKO PA3bsICHUB CYThb KOHCTUTYLIMOHHBIX
MPUHLUIIOB PaBEHCTBA, MPE3yMIILIUN HEBUHOBHOCTH, HEOTBPATHUMOCTH
HaKa3aHWs, 3alpeTa Ha IPUBIICYCHUE K OTBETCTBEHHOCTH IBAXKIbI 38 OTHO
U TO K€ IpaBOHapylleHue u apyrue. IIpaBoBele mo3uiuu opraHa
KOHCTUTYLIMOHHOTO KOHTPOJISI B MIPUHATBIX UM PELICHUSX 3HAYUTEIBHO
MOBIMSUIA HA TpaHC(HOPMAIMIO 3aKOHOJATENIbCTBA M YIIYUIIHIIN MIPaBO-
MIPUMEHUTENBHYIO PAKTUKY TPABOOXPAHUTEIBHBIX OPTaHOB U CY/IOB.
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Pan pemieHuil, NIpUHATBIX B OTHOLIEHUU IIPABOBOIO CTaTyca
aJIBOKAaTOB, MPOKYPOPOB, TPETEHCKUX CYAOB, PACKPBIBAIOIIUX HUX
MIPaBO3aLIUTHOE COAEPKAHUE, MOBBICUIO UX POJb U 3HAYUMOCTb B
00IIECTBE U YCHITUIIO UX MHCTUTYILIMOHATIBHYIO YCTOMYMBOCTD.

Heckonpko pemennii KOHCTUTYIMOHHOrO cyda JAeKpUMHHa-
JU3UPOBABIINE OCKOPOJICHNE, MCKIIOYMBIINE BO3MOXKHOCTH IIpHBIIC-
YEHUS KYPHAJIUCTOB K yTOJIOBHOM OTBETCTBEHHOCTH 32 3aBEJOMO JIOXKHOE
cooO1IeHre 0 NPECTYIUICHHH, OTMEHUBILUE BEICOKYIO CTaBKY rOCYIapCT-
BEHHOW IOLIIMHEI 32 pa3pelleHHe MMYIIECTBEHHBIX CIIOPOB B Cyle U
Jpyrue ObLIH MOMOKUTEILHO BOCHIPUHSTHI OOIIECTBOM, YTO TOCITYKUIIO
(akTOpOM Ul aKTUBHOIO OOpallleHWs Tpa)<IaH U JAPYIHX CyObEeKTOB
oOpallieHust B OpraH KOHCTUTYITHOHHOTO KOHTPOJIS.

Crenyer OTMETHTD, YTO ITONABIISAIONICE OOIBITMHCTBO IMPABOBHIX
BOIIPOCOB, MPEICTABIISIEMBIX JUTsl pa3perieHust KOHCTUTYIIMOHHBIM CYIOM,
COCTAaBIISIOT OOpaIeHus TpakJaH, WHTEPEChl KOTOPBIX TPEACTaBISIOT
aJIBOKATHI U IPAKTUKYIOIINE IOPUCTHI. [ I0SBISIOTCS aABOKATHI, CIICIIHAIIN-
3UPYIOIIUECS HA YYacTUU B KOHCTUTYIIMOHHOM CYJIOIPOHU3BOJICTBE, YTO
caMo 10 cebe SBIAETCSA MOJIOKUTENbHBIM SIBJIEHUEM, BIMSIOIIMM Ha
YAYUYILICHUE T0CTYMa K KOHCTUTYIHOHHOMY MPABOCYIHIO.

KoHCTUTYIIMOHHBIN CyZ B CBOCH ACSITEIHHOCTH IPUIEPKUBACTCS
MNPUHIUIIOB OTKPBITOCTH, INIACHOCTH U HEMOCPEACTBEHHOCTU. Ero komme-
TEHIIUS TIO3BOJISIET OXBATHIBATh JTOBOJIBHO ITUPOKHH KPYT BOIPOCOB,
CIIOCOOHBIX pealu30BaTh KOHCTUTYLUOHHBIC yYCTAHOBJICHHS I10
rapaHTHsIM TIpaB W CBOOOJ YelOBeKa M TPaXXJaHWHA, COXPaHEHHS
MIPUHIUIIA PA3JCICHUs BIACTEH B NEATEIHLHOCTH OpPTaHOB TOCYIAPCT-
BEHHOM BIIACTH ¥ HAXOXK/IEHUS OalaHca MeKy CyObeKTUBHBIMHE TIPaBaMHU
1 Ty 0TI HBIM HHTEPECOM.
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B ycnoBusX HOBOM KOHCTUTYLIMOHHOM PEaJbHOCTH, OCHOBAaHHOU
Ha KOHCTUTYIIMOHHOM HacJle/INH, BKIIOUAIOIIETO B C€0st U yPOKH UCTOPHH,
KOHCTUTYIIMOHHBIN Cyl UTpaeT LEHTPAJIbHYIO POJIb B COXPAaHEHHH U
3alIUTe KOHCTUTYIIMOHHBIX LEHHOCTEH, MPETBOPEHUU UX B KU3Hb
oOmiecTBa, CONEHCTBYET Pa3BUTUIO JIEMOKPATHUECKOTO YNPaBICHHUS H
YKPEIJIEHUIO 00IECTBEHHOTO IOBEPUSL.

YauteiBas 3T0T BBIBO/I, Y OpraHa KOHCTUTYIIMOHHOT'O KOHTPOJIA
C€CThb TOJIBKO OJUH IIYTh — HapaluBaTb BLI6paHHBIﬁ KypC Ha KOHCTUTY-
OUOHAJIU3aIUIO O6HICCTBa B MapTHEPCTBC C CyAaMH, IPYTUMHU OpraHaMu
FOCYIIapCTBeHHOfI BJIaCTH, O6III€CTB€HHBIMI/I WHCTUTYTaMU U aKTHUBHBIMHA
TpaxaaHaMH € Y4ETOM BCEX BbI3OBOB U TPECHIOB HBIHCUTHETO BPEMEHU.

bnaronapro 3a BHUMaHue!
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M. Adonycaaomos Ilpeacenaress KoHcTuTynumoHHoOro cyna
Pecny0uankn Y3oekucran

«KoHncTturyunonnasi pe¢popma u poJib
KOHCTUTYLHOHHOIO PABOCYAUS B CTAHOBJICHHHU
MPAaBOBOI0 1eMOKPATHYECKOI0 TOCyAapcTBa»

VBaxkaembie kojuieru! Jlamel urocnonal

S1 papg mpUBETCTBOBATH BAC HA CETOAHSIIHEN MEXKTyHApOJHOMN
HAay4YHO-TIPAKTUYECKON KOH(epeHIUHU, mocBsimeHHol 30-neTuro
Koncrutyruu Keipreisckoii Pecryommkn!

[To3BonbTe MO3APaBUTH HAUIMX KOJUIET, HNpEAcTaBUTEIEH
Koncturynunonnoro cyna Keipreizckoit Pecnybnuku ¢ 30-imetuem
Kouctutymun Keipreizckoit PecryOnmkm w moskenaTh NabHEHUIIIHX
YCIEXOB B ICATEIHHOCTH 110 00EeCTIeYeHHIO BepxoBeHCcTBa KoHCTHTYTIHH,
Oaromnonyuus U nmpouseTanust Hapoay Kbeiprei3crana, a Takke [IyOoKyIo
npu3HateJpHOCTh npexacenarento Koncrutynuonnoro Cyna -
OckonbaeBy Dm0 JKomaomeBudy 3a IpeI0CTaBICHHYI0 BOZMOXKHOCTh
y4acTtusi B pabote koHpepeHmn!

3aKOHOMEPHO, YTO BCE YCIIEXH, JOCTHTHYTHIE B Pa3BUTUU
olmiecTBa W TOCYIapCcTBa MpekKIe Bcero cBsizaHbl ¢ KoHcTUTyuei
CTpaHbl, Kak IMPaBOBOW OCHOBBI (OPMHUPOBAHHS M Pa3BUTHs He3a-
BHCHUMOT'O J€MOKPAaTHYECKOTO IIPaBOBOro rocymapcrsa. Kaxmoe
roCyapcTBO, OIpPEAEsisi COOCTBEHHBIM Kypc pa3BUTHS, 3aKpeIUIsieT B
KoHcTHTyIMM camble BayKHbIC LEU U 3a/1au, NPUHIMIIEI 00eCTICUeHUSI
MpaB ¥ CBOOOJT YeJI0BEKa, TOCYIapCTBEHHOE YCTPOUCTRBO.
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KoHcTHTyIHUS, SBISISICH OTPAXKCHUEM MTOTUTUYCCKON U MPaBOBON
YKU3HU TOCYJapCTBa, Pealin3yeMbIX B CTpaHe IEMOKPAaTHUECKHUX pedopM,
U Hecs (PYHKLHUIO OOCCIICUCHUS COIUAIbHOW CTaOWIBHOCTH, B TO K€
BpeMs JOJIKHA COOTBETCTBOBATH H3MEHSIOMIMMCS MUPOBBIM H
BHYTpEHHUM peanusim. Kak ciieicTBue, BHECCHUE M3MEHEHHI U TIOTIPaBOK
B KoHCTHTYIIHEO, 00YCITOBICHO PAa3BUTHEM O0IIIECTBA U TIOTUTHKH.

[TpumepoM moOCIEe0BATENHLHOCTH KOHCTHTYIIMOHHBIX pedopM,
SBIISIETCS OMBIT Y30ekuctana. Tak, 30 armperst Toro roja B HaIlIeH CTpaHe
nporien pedeperaym no HoBoit Korcrutynmu Y30ekncrana. [paxmane
ctpanbl Oojee yeM 90% ronocoB caenany CBOM BBHIOOp B ONpENEICHUH
Oy/yIero CTpaHbl, OPUEHTHPOBAHHOTO Ha YIIIyOleHHE AeMOKpaTH3aliu
Bcex cep oOIIECTBEHHON W TOCYIAPCTBEHHOW YKU3HH, MPHUHSB HOBYIO
penaxiuto Koncturyrmu PecryOnuku Y30eKknucTaH.

YBakaeMble y4aCTHUKH KOH(epeHImu!

[To3BonbTe BKpaTIe MPOWH(OPMUPOBATH BaC O CYyTH KOHCTUTY-
OHOHHOW pedopmbl B Y30eKHCTaHE, MEIbI0 KOTOPOH OIpeaciIeHO
JabHEHIIIee MOBBIIICHNE OJarocoOCTOSHUS HAIlero Hapoia Ha OCHOBE
npunnuna «Bo uMs nocromHcTBa denoBeka», «HoBwil Y30ekucran —
COIMAIBHOE TOCYIAapPCTBOY», MPEeoOpa3oBaHUE OTPaACIC SKOHOMHKH U
YCKOpPEHHOE€ pa3zBUTHE NpEeANpPHHUMATEIhCTBA, pACIIMPEHUE U
yKkperuieHue cdepbl KOHCTUTYIIMOHHOTO PETYJIUPOBAHUSA, CO3/JIaHUE
MPOYHON OCHOBBI IJISI HPOJOJKCHUS pe£opM, HaMpaBJICHHBIX HAa
0e3yciioBHOE oOecIieueHue Ipas 1 CBOOO] UeIOBEKa.

B xone BceHapogHbIX 00Cy)aeHmid TpoekTa KOHCTHTYIIMOHHOTO
3aKOHa, TIOCTYIHIIO OOJiee ABYXCOT THICSY MPEIOKESHHUN, Ha UX OCHOBE
MPOCKT 0padaThIBaJCs M COBEPIICHCTBOBAJCS, KaXJI0€ YETBEPTOE
MPeJIOKEHUE HAIUIO CBOE OTpa)keHue B mpoekTe. COOTBETCTBEHHO, 65
porieHTOB TekcTa OCHOBHOTO 3aKoHAa OBUIO OOHOBICGHO HAa OCHOBE
MpeJUTOKEHNH HaIlero Hapoja, MOJIOKEHUsS O MpaBax M CBOOOIAX
YeIIOBeKa yBEIMYIIUCh B TPU C TOJOBUHOU pasza. KommyecTBo crareit
Koncrutyuu yBennumiocs ¢ 128 o 155, Hopm—c 275 no 434.

AKTHBHOE yJacTHe B pa3pad0TKe MPOEKTa MUPOKO OOIIEeCTBEH-
HOCTH, TMOJUTHYCCKUX MapTHH, OONIECTBEHHBIX OPraHU3alMU,
MIPEJICTABUTEIICH IKCIIEPTHBIX U HAYYHBIX KPYTOB, HHTEJUTUTCHIIUH, J1AeT
OCHOBAHHUC J1d4 BbIBOAA, YTO OCHOBHOI 3aKOH CTpaHbl CTaJl IMOUCTUHE
HapOJHBIM.

Kak noguepkusan [Ipe3unent Y3oekucrana llaBkar Mup3suées,
KOHCTUTYIIMOHHAsT pedopMa, B LEHTPE KOTOPOH HAXOIUTCS «3alluTa
YeJIOBeKa, €ro >KW3HH, MpaB, CBOOOJ, 3aKOHHBIX WHTEPECOB, YECTH U
JTOCTOWHCTBA JIMYHOCTH KaK BBICIICH IIEHHOCTH, «IIPOTUKTOBAHA CYTHIO U
nmorukoit Ctparernn pasButus HoBoro Y30ekucrana, TOXeTaHUSIMHA U
MPEATIOKEHUSIMU HAIIIETO HAPOay.



MsI rry0Ooko yoexaeHsl B ToM, yTo Konctutynus Y30ekucraHa,
WHUIIMATOPOM OOHOBJICHUS W aBTOPOM KOTOPOH CTajd HApOMd, CTaHET
MIPOYHOI TPaBOBOW OCHOBOHM OJaroroydHoON >KM3HM HAIIero Hapoja,
3aJacT BEKTOPHI JUJIsl AajbHEWmero yriayOJeHus JeMOKpaTH3aLHH
oOriecTna.

Ha cocrosBriemcst 13 mapra 2023 roma 3acemanun KoHCTH-
TyUUOHHOro cyna PecnyOnuku Y30ekucran, KOHCTUTYIMOHHBIM CynoM
ObUT paccMOTpeH Bompoc o cooTBercTBUM KoHctutynmu PecnyOmmku
V36ekucran [locranosienus 3akoHonarenbHOM nanarsl Onuit Maxiuca
PecnyOnuku Y30exucran «O mposeaenun pedepennyma PecnyOmuku
VY3b6ekuctan mo npoekty KoHCTHUTynuMOHHOTO 3akoHa PecmyOnumku
V36ekucran «O Koncrutyuu PecriyOnnkn Y30ekucrany.

[Ipu stom KoHCTHUTYIMOHHBIA cyn 00paTui BHHMaHHE Ha
CJIEIYIOIIUE BOIIPOCHI:

e CoOmroneH nu 3akoHonmarenbHoN mnanarod Ommit Maxkiuca
PecrryOnuku Y30ekncTaH yCTaHOBJICHHBIN 3aKOHOM TMOPSAIOK MPUHSATHS
npoekra KoHcturynmonnoro 3akoHa «O Koncrtutynmu PecmyOnmku
V30ekucrany;

* CoOmtozieH 1 MOPSII0K Ha3HAYeHUs peepeH1yMa;

* Hamuyme B mpoeKkTe BBIHOCUMOrO Ha pedepenaym KoHcTu-
TYIHOHHOTO 3akoHa PecmyOmukm Y30exuctan «O KoHcTHUTyHuH
PecnyOnuku VY30exucTtaH» BOMPOCOB, KOTOpPbIE HE MOTYT OBITh
npeaMeToM pedepeHayma.

[Tocne um3yuyenusi BblIIEyKa3aHHBIX BompocoB, KoHcTuty-
[IMOHHBIA CyZl CBOMM TOCTaHOBIeHHEeM oT 13 mapra 2023 roma mpuszHAIT
[Tocranosnenne 3akoHonarenbHOH majarel Onuit Maxmca PecryOmmku
V36ekucran or 10 mapra 2023 roma «O mpoBeneHun pedepeHayma
PecniyOonmkn Y36ekuctan mo mpoexty KoHCTHTYIHMOHHOTO 3akoHa
PecnyOnuku V36ekucran «O Koncturyunu PecnyOnuku Y3OekucTtany
cooTtBeTcTBYyIONMM KoHcTutynnu Pecryonukn Y30ekucTaH.

Crnenyer ormetrutb, uto npuHsatne Koncrurymuu PecmyOmuku
Y30eKkucTaH myTeM MpoBefeHus pedepeHayMa MpakTHKYeTCsl BIIEPBBIE B
WCTOPUM Hamiel ctpaHbl. PedepeHmym sBISETCS HEMOCPEICTBEHHBIM
BBIp@XKEHWEM BOJIM Hapojaa, pelIeHHs, NMPHUHAThIE Ha pedepeHmyme,
00Jlafar0T BBICHICH OpHAUYecKod cuioi. Omupasch Ha 3TH
KOHCTUTYITMOHHBIC TPUHINIBI, KOHCTUTYIMOHHBIN CyI TpH3HAI, YTO
OTHeceHue 3axoHomareabHOU mnanarod Onuil Maxiauca TPUHSATHUS
KoncTuTynmm K BOJICU3BABICHUIO HApoOJa CIYXKHUT pealu3anuu
KOHCTHUTYIITMOHHOTO ITPUHIIATIA HAPOJAOBIACTHSI.



VYBaskaeMble KoJieru!

[Tonb3ysich cni/(qaeM, X0Uy OCTAHOBHUTBHCS HA OCHOBHBIX ITOJIOXKE-
Husix obHoBieHHoN Kouctutyuuu. IlepBoe, B Koncturymuum BTpoe
yBEJIWYEHBl HOPMBI, COAEpXk allue couuaibHble 00s13aTenbCcTBA
rOCyJlapCTBa, UTO SIBJISIETCSI CBUAETEILCTBOM TOTO, YTO CHIJIbHAS COLMA-
JbHAs 3alIMTa OCTAeTCS Ba)KHBIM HAIIPaBICHHUEM TIOCYHApCTBEHHOU
TIOJTUTHKH.

Bropoe, ycuiieHbl KOHCTUTYLIMOHHbBIE TapaHTUU TPaB U CBOOO]
yenoBeka. O0ecrneueHue npas 1 cBOOO/ YeJIOBEKa OMPEAETICHBI BBICILICH
00513aHHOCTBIO T'OCYAApCTBa, NMPEAYCMOTPEHO, UTO 4YEIOBEUYECKOE
JOCTOMHCTBO W YECTh HEMPHUKOCHOBEHHBI M HHUYTO HE MOXKET OBITbH
ocHoBaHMeM sl ux nomnpanus. CormacHo HopMam KoHcTuTynuw,
BO3HUKAIOLIUE B 3aKOHOAATEIbCTBE HESICHOCTU MEXAY I'PaXAAHUHOM U
OpraHaMU TOCYIapCTBEHHOM BJIACTH MOAJIEKAT TOJIKOBAaHUIO B IOJIb3Y
rpakJlaHlHa, a IIPaBOBble MEPbl AOJKHBI OBITH JOCTATOUYHBIMHU U
COpa3MepHBIMHU JUI JOCTUKEHNUS IIPABOBOM IIEJTH.

Tpetbe, B 00HOBIEHHON KOHCTUTYIIMH 3aKperuieH MPpUHLUI e&
MPSIMOTO AEUCTBUSA, KaK CPEJICTBA pean3aliy I'pakJaHaAMH CBOUX IIpaB U
cB00O, OnMpasich UCKIIOUNTENBHO Ha KoHCTUTY 11O,

Yerseproe, NMPUHIMIMAIBHO HOBBIM YCJIOBHEM O0€CHICUEHUS
HCIIPUKOCHOBCHHOCTU YaCTHOH XWU3HU U KOHCTI/ITY]_[I/IOHHI)IX npaB n
CBOOOJ JIMYHOCTH, SIBISICTCS 3aKperuieHne B KoOHCTUTynuu rapantuud o
TOM, YTO TIpaBa POJCTBEHHHUKOB HE MOTYT OBITh OTPAaHUYCHBI Ha
OCHOBaHUH CYIMMOCTH JinIa (CTaThs 28), a TAKXKE OrpaHUYCHUE ITpaBa Ha
TaliHy TIEPENUCKH, TENE(YOHHBIX MEPETOBOPOB, MOYTOBBIX OTHPABIECHHUIH,
3JIEKTPOHHBIX COOOIICHUN U MHBIX COOOIICHHI TOJIBKO 110 PEIICHHUIO CY/Ia.

IIsToe, oTnenbHOM 1aBoi B KOHCTUTYIIMU BBIHECEHBI BOIIPOCHI
MOJOJICKH, YTO SBJISETCS CBUIACTEIHCTBOM TOrO, UYTO MOJOIEKHAS
MOJTUTHKA, CITOCOOCTBYIOMIAS MOJIOJICKH TTOTHOIIEHHO TIPOSIBUTH Ce0sl B
JKU3HU, ABJIsieTCs mproputeToM B HoBoM Y36ekucrane.

[lecToe, B yCIIOBUSAX KOJIOTHIECKUX YTPO3 U IPUPOAOOXPAHHBIX
po6ieM, TII00aTbHOM M3MEHEHUH KIIMMara 0c000 BaXKHO OIPE/ISIICHUE
HOpMaMu KOHCTHTYIIMM OTBETCTBEHHOCTH IPaBUTEIHCTBA B cdepe
OXpaHbl OKPYKaIOIIEH cpe/ibl.

CenpMoe, rapaHTHpoBaHa cB00OIA JEATEIbHOCTH CPEACTB
MaccoBON HWH(OPMAIMU, UX TMPABO HCKATh, MOAYYaTh, HUCIOIb30BATh U
pacmpocTpauaTh wHPopmanuo. OTaenbHAS TaBa MOCBAIICHA
I/IHCTI/ITyTaM I‘pa)KZ[aHCKOFO OGHICCTBa nu FapaHTI/ISIM nx ACATCIBbHOCTH,
YTO MOCTYKHUT MPOYHOW OCHOBOW ISl YKPEIUICHHS TUAora MEXITy
rOCYIapCTBOM M OOMIECTBOM, (OPMHUPOBAHUS CHIBHOTO TIPAXKIAHCKOTO
o011ecTBa.
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BocbeMmoe, HOBass KoHcTuTynus HampaBlieHa Ha CO3JaHHE
CHJIBHOTO MTapJIaMeHTa, KOMIIAKTHOTO M OTBETCTBEHHOTO TPAaBUTEILCTBA, a
TaKke He3aBUCHMOH cyneOHo# BnacTu. Tak, OTHENbHO 3aKperuieH
WHCTUTYT TApIaMEHTCKOTO pacclieJOBaHUs, ABISIOMMIICS BaKHOM
dbopMOH TapIaMEeHTCKOTO KOHTPOIS, 3HAYUTEIbHO PacCIIHpPEHBI
MoJHOMOYMsl 3aKoHoJaTenbHOW manaTel u CeHaTa, YCHJICHBI HX
COBMECTHBIC TOJHOMOYMSI, YCTPaHEHO IyONupoBaHWE B paboOTe JBYX
Tajat, OIITUMHU3WPOBAHBI UX ITapaJIJICIIbHBIC (1)YHKI_H/II/I, YTO HAITPaBJICHO Ha
obecniedenne >p¢exTuBHOrO (hyHKIHOHMpoBaHMs l[lapmamenTa Kak
€IMHOTO OpTaHa 3aKOHO/IATEILHOM BIIacTH. B 1ensax ykperuieHus Mecra u
ponu Ommii Maknuca B JKM3HHM 0OIIeCTBa HEKOTODPbIE MOJTHOMOYHS
[Ipesunenta Pecrybnuku Y30eKkucTaH epenanbl mapiIaMeHTy.

Tak, nopmamu KoHCTHTYynMH mnpeaycMOTPEHO pacCMOTpEHHE
KaHAUAATyp Ha ocT [ eHepaabHOro MpoKypopa U riasbl CUEeTHOH ManaTsl,
raBbl CirykObl TOCygapcTBeHHOW Oe3omacHocTH cHadana CeHarom, a
3areM HasHaueHue llpesmmentom, a taxke m3Opanme CeHaroMm IJiaB
AHTUMOHOIIOJBHBIX M aHTUKOPPYILMOHHBIX OPraHoB, WICHOB Bricuiero
cynetickoro coBeta PecrryOnukn Y30ekucTaH.

B KoHcTutynuio Takke BKIHOYCHBI HOPMBbI 00 oOecrieueHuu
0e30IacHOCTH CY/IbM M YICHOB €Tr0 CEMbH, HETIOJJOTYETHOCTH CyACH 10
KOHKPETHBIM JieJiaM, (QMHaHCUPOBaHUH JIEATEITLHOCTH CYIOB M3 TOCYIapc-
TBEHHOTO OFOJKETA, CIIOCOOCTBYIOIIHE (DOPMUPOBAHUIO JIEHCTBUTEIHHO
CTIpaBEAJIMBONM M HE3aBHCHMOHM CyneOHOW CHCTEMBI M O0ECIEYCHHUIO
0eCIPUCTPACTHOCTH CYJIOB, a TAaK)KE HAMPABICHHBIX Ha JaJbHEHUIIYIO
JIEMOKPATH3AITNIO TTOpsIKa n30panus cyner KonctutynnonHoro cyma. B
cooTBeTcTBUU cO cTaTheil 132 Konctutyuuu cynpu KoHCTUTYIIMOHHOTO
Cylla U30MparOTCs Ha JECATUIICTHUI CPOK Oe3 mpaBa Ha Tepeu3dpaHue,
TOrJga Kak paHee MO 3aKOHOAATEIbCTBY CPOK MOJHOMOYHUU CYIAbU
KoHCTUTYIIMOHHOTO Cyma COCTaBIISI MPU TIEPBOHAYAIEHOM H30PaHUH - 5
JIET, TIpX ouepeHoM n3dpanuu - 10 jret.

be3yclloBHO, BaXXHYH POIb B IpOLECCE AEMOKpaTU3ALUU
OOIIECTBEHHOM JKM3HM M TIOCTPOECHHUHU IPABOBOTO TOCYIAapCTBAa WUIPAET
KOHCTUTYLIMOHHBIN KOHTpOJb. [IpenHasHaueHne mHCTUTYTa CyneOHOro
KOHCTUTYLIHOHHOTO KOHTPOJISI 3aKJIO4aeTcs B 00ECIeYeHUH BEPXO-
BEHCTBA U NMPsAMOTo eicTBUS KOHCTUTYIINH, B 3aIIUTE OCHOBHBIX IIPaB U
cBO0O/] YesI0BeKa, OCHOB KOHCTUTYLIHOHHOTO cTposi. KOHCTUTYLIMOHHBIH
KOHTPOJIb, 3aKJIFOUAKOLIUKACS B IPOBEPKE M OLEHKE KOMIIETEHTHBIM
OpPraHOM COOTBETCTBUS 3aKOHOB W MHBIX HOPMATHBHO-IIPABOBBIX AKTOB
Koncturynum, obecneunBasi, TeM caMbIM BEpXOBEHCTBO KoHcTuTynunw,
coOnrofieHne HOPM M TONoKeHnH KoHCTHTYUuHM opraHamu 3akOHOIA-
TEJIbHON U HCIIOJHUTEIBHOW BETBEH I'OCYIapCTBEHHOW BJIACTH, B
pe3ynbTaTe - FapaHTUPYyeT 3aIUTy KOHCTHTYIIMOHHO 3aKPEIJICHHBIX IIpaB
1 cB00O] UenoBeKa.
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[IpuMmeuarenbHO, 4TO HOBBIM MEXAaHM3MOM 3alllUTHI IIPaB M
cB00OJ, 3aKOHHBIX MHTEPECOB TpPa)KAaH SIBUIOCH 3aKpEIJICHHE Ha
KOHCTUTYIITMOHHOM YPOBHE WHCTHUTYTa KOHCTUTYIIMOHHOH >KajoObl O
MIPOBEpPKE KOHCTUTYLMOHHOCTH 3aKOHA E€CJIM 3aKOH, 110 MX MHEHHIO,
HapylaeT UX KOHCTUTYLHOHHbIE IpaBa U CBOOOABI, HE COOTBETCTBYET
KoHcTuTymu u nprMeHeH B KOHKPETHOM JIeJle, PACCMOTPEHHE KOTOPOTrO
B Cy/I€ 3aBEPIICHO 1 BCE APYTHE CPENICTBA CY/IeOHOM 3aIIUTHI HCUEPIIAHBI.

Ha nanpHeiinee pacumpenue aestenbHoCcTH KOHCTUTYIMOHHOTO
cyna 1mo obecmedeHHI0 BepxoBeHCTBa KoHCTUTyIMH, HampaBieHa
KOHCTUTYLIHOHHAsi HOpMa O HajelieHun KOHCTUTYHHOHHOIO cyjaa
MOJIHOMOYUAMU IO ONPEACTICHHUIO COOTBCTCTBUSA KOHCTI/IT}/HI/II/I
PecryOmuku Y30ekuCTaH BONPOCOB, BEIHOCHUMEBEIX Ha pedepeHIyM.
Pedepernmym, sBisisck popMoii HETTOCPEICTBEHHOUN JEMOKpPATHH, NUMEET
0OoJBIIIOE 3HAUCHUE B CUCTEME MPUHSATHUS JIEMOKPATHUECKUAX PEIICHUH 1
OpraHu3aluy JEeMOKpaTH4eCcKoro rocyaapctsa. IIpoBepka Bompocos,
BBIHOCHMBIX Ha pedepeHliyM, Kak oiHa u3 (OpM TpPeIBapUTEIHLHOTO
KOHCTHUTYITMOHHOTO KOHTPOJIS, UMes IENTbI0 oOecTieueHne CTabnIbHOCTH
B 0OIIIECTBe, HANpaBJeHa Ha HEJOIMYIICHUE MPOBeeHU pedepeHyma,
PE3yIBTaTOM KOTOPOTO OyIeT MPUHSATUE HEKOHCTUTYIIUOHHOTO PEIIICHHUS.

Hamr Benuknmii npenox Amup Temyp roBopui, uto «l'ocynapcTso,
KOTOpPOE CTPOUTCS HE HA OCHOBE 3aKOHOB, MOJKET IOTEPSATH CBOIO CUITY U
MOIIb, CBOIO LIEJIOCTHOCTHY. O0ecieueHne BepxoBeHcTBa KoncTuTyimm u
3aKOHOB SIBJISIETCS BaYKHEUIIIMM KPUTEPHUEM ITOCTPOCHUA B Hamren CTpaHe
MPaBOBOTO JIEMOKPATHUYECKOro rocynapctsa. M ¢ 3TUM OCHOBHBIM
IIPUHLMIIOM HETOCPEACTBEHHO CBS3aHbI TapaHTHHM MHpa U Iporpecca,
pe3yibTaThl Beex pedopm.

YBaxaeMbI€ y9aCTHUKH KOH(pepeHITHH !

B 3aBepiueHne cBOEro BBICTYIJIEHHS pa3pelInTe MOKEIaTh BaM
IUIOZIOTBOPHOM PabOThI, KOHCTPYKTHBHOTO Auanora ¥ >(QQGEKTUBHOIO
B3aMMOJICHCTBU: !

bnaronapro 3a BHuManue!



«THE RELATIONSHIP BETWEEN THE BELGIAN
CONSTITUTION AND INTERNATIONAL
AND EUROPEAN LAW) Par Pierre NIHOUL

Président de la Cour constitutionnelle de Belgique Professeur
a la Faculté de Droit UCLouvain Conseiller d'Etat honoraire

Summa

The Belgian Constitutional Court takes into account the EU law in
her control by using two technics. In this way the case-law of the
Constitutional Court is enshrined instead in the dialogue of the courts. By
thus reconciling constitutional law and European law, the Constitutional
Court avoids conflicts between the highest courts and promotes legal
certainty.

I. The Belgian Constitution contains no general and express
rovision on the relationship between the Constitution and international
aw. There is just one exception to this rule, namely Article 34 of the
Constitution. This Article provides: 'The exercise of specific powers may

be assigned by a treaty or by a law to institutions of public international

law'. This provision was inserted into the Constitution in 1970 to justify the

Eartlclpatlon of Belgium in, and the transfer of jurisdiction to, the

Rurﬁpean Communities and to the European Convention on Human
1ghts.

1I. In respect of the relationship between international law and the
law, the Court of Cassation has filled this gap. In a judgment dated 27 May
1971 (Franco-Suisse Le Ski), the Court of Cassation recognised the
primacy of an instrument of international law which has direct effects
within the domestic legal system over the law. According to the Court of
Cassation, 'the supremacy of the instrument of international law results
from the very nature of international treaty law'. This is a monistic point of
view in line with the case-law of the Court of Justice.
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The consequence of this case-law is diffuse control: it is the duty of
each ordinary or administrative court to set aside the application of
legislative provisions contrary to an instrument of international law which
has direct effects within the domestic legal system.

_ I11. On the other hand, regarding the control of constitutionality of
legislative instruments, in 1980 the authors of the Constitution chose in
favour of centralised control by the Constitutional Court.

This Court, founded outside the judiciary, has exclusive
jurisdiction to judge the constitutionality of legislative instruments, ruling
either on an action for annulment lodged by the government or the
parliament of the Federal State or a federated entity or by any person
Jjustifying an interest, or on a question to be referred for a preliminary ruling
which must be put forward by each ordinary or administrative court.

IV. The Constitutional Court is therefore invested with the
exclusive power of control of constitutionality. On the other hand, it is not
authorisedp to exercise direct control of the legislation with regard to
European and international law. In principle therefore it does not exercise
any control of conventionality.

The Court has, however, developed two techniques in order to
control legislation in respect of European and international instruments.
This control is described as 'indirect'.

A) The first technique is based on Articles 10 and 11 of the
(}jlonsti%ution which prohibits any discrimination, regardless of the origin
thereof.

According to the case-law of the Court from 1989/1990, the
constitutional principle of equality and non-discrimination applies in
respect of all rights and freedoms, including those resulting from
international conventions which are binding on Belgium.

Regarding fundamental rights and freedoms, the link with Articles
10 and 11 of the Constitution is established when a right or a freedom is
withdrawn from a category of individuals, while this right or freedom
remains valid for all other individuals.

The result of this case-law is that the Court reads the constitutional
principle of equality and non-discrimination in combination with the rights
and freedoms guaranteed by the treaties, in particular the European
Convention on Human Rights, the United Nations Covenants and the
Charter of Fundamental Rights of the European Union.

B) The second technique was developed by the Court after its
powers were extended in 2003, and consists of control of the legislative
instruments with regard to Title II of the Constitution relating to (almost)
all fundamental rights and freedoms.
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In a landmark ruling (No. 136/2004, 22 July 2004), the Court
found that many fundamental rights guaranteed by Title II of the
Constitution have an equivalent in an international treaty binding on
Belgium. In this case, the constitutional guarantees and the treaty
guarantees constitute an indissociable whole. It follows that, when a
violation of a provision of Title II of the Constitution is alleged, the Court
takes into account, in its review, the provisions of European or
international law guaranteeing similar rights or freedoms.

V. The two techniques cited above have allowed the Constitutional
Court to take into account the case-law of the European Court of Human
Rights and of the Court of Justice, the judgments of which are widely
mentioned and/or cited.
In this way, the Constitutional Court has been able to interpret the
constitutional guarantees, the majority of which have not been changed
since 1831, in an evolving and contemporary manner.

Other advantages are: 1) the certainty that the principle of the
primacy of the broadest protection is respected, whether this protection
appears in the Constitution or in the instruments of international or
European law; 2) the prevention of conflicts between constitutional case-
law and supranational case-law.

VI. Generally, the Court tends to subscribe to a universalistic, and
therefore not relative, concept of human rights. It uses all the international
sources of human rights ratified by Belgium, regardless of whether they are
European or global. The jurisdiction of the Constitutional Court is clearly
limited to Belgium and to legal situations that may be attached thereto.
Within this scope, the Court interprets and applies human rights uniformly,
without regional particularism and without differentiating with regard to
the nationality of the person in question.

VII. The two types of control mentioned, i.e., on the one hand
centralised control of constitutionality of legislative instruments by the
Constitutional Court and, on the other hand, diffuse control of
conventionality of legislative instruments by all ordinary and
administrative courts, has given rise to the problem of the 'concurrence of
fundamental rights': should a court, before which a party invokes that a
legislative provision violates a fundamental right guaranteed both by the
Constitution and by a similar treaty provision, refer a question for
preliminary ruling to the Constitutional Court, in application of the case-
law of the latter, or can it itself review the compatibility of the legislative
instrument with the treaty provision, in application of the case-law of the
Court of Cassation?
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The special legislator resolved the question in 2009 by granting
priority of control to the Constitutional Court: apart from a few exceptions
(of'the 'acte clair' or the 'acte éclairé' doctrines), the court is required to refer
a question for preliminary ruling to the Constitutional Court on the
constitutionality of the legislative instrument and, after a negative
response to this question, the court has jurisdiction to verify the
compatibility of the legislative instrument with the treaty provision.

The French legislator based its judgement on this (Belgian)
legislation to resolve the same problem. This French legislation gave rise
to the famous MELKI and ABDELI judgment of the Court of Justice EU of
22 June 2010. In this judgment, the Court of Justice ruled that the
procedure complies with European law, provided that the court a quo can
refer a question for preliminary ruling to the Court of Justice at any time
during the proceedings and, above all, that it remains competent to verify
the compatibility of the legislative instrument with European law. We note
that the Court of Justice has attempted to reconcile the powers of the
Constitutional Courts with the higher principle of the unity and primacy of
European law.

Although Belgian legislation relative to the concurrence of
fundamental rights has been considered to be compatible with the
judgment cited above, the article in question — Article 26, (4), of the special
law on the Constitutional Court — was amended in 2014 to make express
provision for the possibility for questions for preliminary ruling to be
referred in parallel to the Court of Justice and to the Constitutional Court.

VIII. Although the Belgian Constitutional Court is considerate
towards European law, it has doubts over the case-law of the Court of
Justice EU in the Melloni judgment of 26 February 2013. In this judgment,
the Court of Justice held that Article 53 of the Charter of Fundamental
Rights of the European Union does not generally allow a Member State to
apply the standard of protection of fundamental rights guaranteed by its
Constitution when it is higher than that resulting from the Charter and to
oppose it to the application of provisions of European Union law.
According to the Court of Justice, a national standard for protection of
fundamental rights, even when more extensive, cannot compromise the
level of protection provided by the Charter, as interpreted by the Court "nor
the primacy, unity and effectiveness of European Union law'.

When we visited other Constitutional Courts, we sensed deep
concern and even dissatisfaction on the subject of this case-law. This is
understandable in the light of their task: the protection of fundamental
rights guaranteed by the Constitution.



Because, as a rule, the level of protection offered by the European
instruments is higher than that guaranteed by the Belgian Constitution, the
situation which arose in the Melloni ruling is unlikely to exist in Belgian
law. And if the Constitutional Court is one day faced with this situation, it
will undoubtedly refer preliminary questions to the Court of Justice before
ruling.

IX. What about the concept that is commonly referred to as 'the
exception of national identity'?
The construction of the European Union and the ever-deepening
integration of the legislations of the different Member States lead to a
phenomenon of universalisation — on a European Union scale — of the
standards for controlling fundamental rights. Faced with this phenomenon,
several constitutional courts in Europe are mobilising to ward off any
infringement deemed to be too great of national sovereignty and the values
that the latter is supposed to protect, the concept of 'national identity'.

The Belgian Constitutional Court referred to the notion of identity
in judgment No. 62/2016, considering that the constitutional provision
allowing the transfer of defined powers to institutions of public
international law and, in particular, to the Institutions of the European
Union, 'does not in any case allow a discriminatory infringement of the
national identity inherent in the fundamental, political and constitutional
structures or of the fundamental values of protection that the Constitution
confers on subjects of law'.

This statement has not, however, been consolidated. It is perhaps
an indication that the Court might, one day in the future, decide that a
fundamental right recognised by the Belgian Constitution should be
interpreted in a particular way in the Belgian constitutional order, which
would amount to destabilising the universal nature of the right in question.
This is, however, only a supposition and a hypothesis; nothing currently
exists to support a claim that the Court will move in this direction.

Furthermore, by repeating the wording of Article 4 of the TFEU
word for word, the Belgian Constitutional Court is enshrining this
exception within the framework of European Union law. It also enables the
Court, within this framework, to refer a question to the Court of Justice for
preliminary ruling, which opens a dialogue between courts.

X. The latter attitude follows the trend of the Belgian

Constitutional Court to regularly refer questions to the Court of Justice for
preliminary ruling.
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So far, the Constitutional Court has referred 138 questions for
preliminary ruling in 40 referrals, the majority handed down in the last
fifteen years. The explanation for this large number of questions referred
for preliminary ruling is based on the fact that the Constitutional Court uses
European law as the indirect reference standard and, at the time of its
control, it is sometimes required to ask questions relating to interpretation
or validity raised by the parties.

In this manner it also prevents violations of European law in the
domestic legal system and adverse judgments by the Court of Justice. An
interpretation given by the Court of Justice is moreover binding on all
Member States.

XI. Itis time to conclude.

Formally, the Constitutional Court is apparently still using
hierarchical concepts in respect of the relationship between, on the one
hand, the Constitution and, on the other hand, the treaties and secondary
European legislation. Upon closer inspection, the Court explicitly takes
into account the specific characteristics of the treaties, thus demonstrating
extreme care in conducting its control and it places the basis of the
'primacy' of secondary European legislation in Article 34 of the
Constitution.

The case-law of the Constitutional Court is enshrined instead in
the dialogue ofthe courts. The reading of fundamental rights guaranteed by
the Constitution together with similar international and European
instruments and the preliminary dialogue with the Court of Justice is
evidence of this. By thus reconciling constitutional law and European law,
the Constitutional Court avoids conflicts between the highest courts and
promotes legal certainty.
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Heoguyuanvnweiii nepesoo

«B3aumocBs3b Mexkay Oenbruiickoi Koncruryuuei
U MeKIYHAPOAHBIM U €BPONEHCKUM MPaBOM»

ITeep HUVIJIb, IIpeacenarenn
Konctutynnuonsoro cyia beiabruun

Kparkoe coneprxanue

KoHcTuTyunoHHslii cyn beabruu yuyuThIBAET HAXOASIIEECs MO
€ro KOHTpoJieM MpaBo EBpormeiickoro coros3a, UCHONB3Ys BA METOAA.
Takum oOpaszom, mpeneaeHTHOE MpaBo KOHCTUTYIMHOHHOTO cyda
3aKperisieTcs B auanore cynoB. Ilpumupsisi Takum 0Opa3oM KOHCTUTY-
IIMOHHOE TPABO M eBpOIelickoe MpaBo, KOHCTUTYIIMOHHEIN cya n30eraer
KOH(DJIUKTOB MEX]JYy BBICIIMMH CyIaMH W CIOCOOCTBYET MpPaBOBOI
OTIPEJICIICHHOCTH.

I. Konctutyuuss benbrum He cOmepXUT OOMHUX U YETKUX
MOJIOKEHUN O B3aUMOCBSI3H Mexy KoHCTUTyIMEH U MexayHapOIHbIM
npaBoM. M3 3TOro mpaBuia €cTh TOJBKO OJJHO UCKJIIOYEHUE, a UMEHHO
cratbs 34 Konctutyuuu.

Ota crarbst npexycMarpubaeT: «OCyIIeCTBICHHE KOHKPETHBIX
MOJTHOMOYUI MOXKET OBITH BO3JIOKEHO JOTOBOPOM HJIM 3aKOHOM Ha
HMHCTUTYTBI MEXKIyHAPOIHOTO ITyOJIMYHOTO IIPaBay.

OT1o0 monokenne ObLI0 BKIFodeHO B Korctutymuio B 1970 romy,
4yToOBl ONpaBaaTh y4dacTue benbrum u mepemady OPUCIUKIIAU
EBpomneiickum coobmiectBam n EBpomeiickoli KOHBEHIIMH IO TIpaBaM
YeIIOBeKa.

II. Yto xacaercs B3aMMOOTHOIIECHUNA MEKIY MEKIYHAPOIHBIM
paBoM U IIpaBoM, KaccarimoHHBIH Cy1 BOCIIOIHUI 3TOT TPOOET.

B pemenun ot 27 mast 1971 rona (®panxo-11Iseitapckuii cyn Jle
Ckn) KaccaunoHHBIN ¢y IpU3HAI IPUMAT JOKYMEHTa MEKIyHapOIHOTO
[IpaBa, KOTOPBIM HMMEET IpsSIMOE ACHCTBUE BO BHYTPEHHEH IIPaBOBOU
cucreMe, HaJ 3akoHOM. [lo MHenuto Kaccannonsnoro cyna, «IpHOpHUTET
MHCTPYMEHTA MEXKIYHApOJHOIO IpaBa BBITEKAET U3 CaMOM HPUPOJBLI
MEXyHapOJHOTO JOrOBOPHOTO IpaBa». DTO MOHHUCTHYECKAs TOYKa
3pEHHUs1, COOTBETCTBYIOLIAS IPELEACHTHOMY IIPaBy CyAa.

CJ'ICI[CTBI/IGM 3TOM npeue):[eHTHoﬁ MMPAKTUKU ABJIACTCA paBMLITI:IfI
KOHTPOJIb: 00513aHHOCTD KaxXa0ro OOBIYHOTO HIJIH AIMUHUCTPATUBHOT'O
Cyda HC AONYCKaTb NPUMCHCHHSA 3aKOHOAATCJIBbHBIX HOHO)KGHHﬁ,
MMpOTUBOpPCHUAIINX HMHCTPYMEHTaAM MCXKAYHAPOJAHOI'O IIpaBa, KOTOPLIC
HUMCIOT IPSIMOC BOBHeﬁCTBHC Ha BHYTPCHHIOKO ITPABOBYIO CUCTCMY.
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III. C nopyroit CTOPOHBI, YTO KacaeTcsi KOHTPOJS KOHCTHTY-
LIMOHHOCTH 3aKOHOAATEIbHBIX akTOB, B 1980 roay aBropsl KoHcTuTynnu
c/eNlaii BBIOOP B TIOJB3Y ILEHTPATU30BAHHOTO KOHTPOJISI CO CTOPOHBI
Koncrutynmonnoro cyna. Otor Cyx, co3maHHBIN BHE Cy[eOHOI BiacTu,
o0aaeT UCKIIFOYUTEIHHON FOPUCIUKIIUEH IS ONIPE/ICIICHUS] KOHCTUTY-
[IMOHHOCTH 3aKOHOAATEIBHBIX aKTOB, BRIHOCS PEIIEeHHUs JTNOO0 110 HCKY 00
AHHYJIUPOBAHUU, MOJAHHOMY MNPAaBUTEILCTBOM WM HapiaMEeHTOM
(hemepanpbHOTO TOCymapcTBa WK (enepaTUBHOTO O0pa3oBaHUs, JTHOO
JFOOBIM JIMIIOM, OTIPAB/IBIBAIOIIUM UHTEPEC, WIH 110 BOTIPOCY, IiepeaaBa-
e€MOMY Ha MPEeABAPUTEITHLHOE PEIICHIE, KOTOPOE TOJDKHO OBITh BHIHECEHO
KaXKIBIM OOBIYHBIM HITH a TMUHHCTPATUBHBIM CY/IOM.

I'V. Takum oOpazom, KOHCTUTYIIMOHHEIN Cy/l HaJleIeH NCKITIOUH-
TETHHBIMH TIOJTHOMOYHUSMHU IO KOHTPOJIO 32 KOHCTUTYHIHOHHOCTHIO. C
JIPYTOI CTOPOHBI, OH HE YIIOJTHOMOYEH OCYIIECTBISTH MPSMO KOHTPOIIh
HaJ] 3aKOHOAATEIHCTBOM B OTHOIIICHUHY EBPOTICHCKOTO U MEKTYHAPOTHOTO
mpaBa. [loaToMy B IpUHITUIIE OH HE OCYIIECTBIISIET HUKAKOTO KOHTPOJIS 32
ycnoBHOocTsiMu. Onnako Cyn paspaboTan gBa MeTOJa KOHTPOJS 3a
3aKOHOJIATENIbCTBOM B OTHOIIEHUHU EBPOMEHCKUX M MEXIYHapOIHBIX
HHCTPYMEHTOB. DTOT KOHTPOJIb HA3BIBACTCSI KKOCBEHHBIM).

A) Tlepssiif MeTox ocHoBaH Ha ctaTthsax 10 u 11 Koncturynun,
KOTOpbIE 3alpelarT 0yl IUCKPUMHUHALMIO, HE3aBUCHMO OT €€
npoucxoxkaeHus. CornacHo npeueaeHTHoil npaktuke Cyma 1989/1990
TO/I0B, KOHCTHUTYIIMOHHBIA MPUHIUI PAaBEHCTBA M HE TUCKPUMHHAIIUU
MIPUMEHSIETCS B OTHOILEHWM BCEX IpaB W CBOOOA, B TOM YHUCIE TeX,
KOTOpbI€ BBITEKAIOT M3 MEXJAYHAapOJIHBIX KOHBEHIIMH, UMEIOIIUX
oOsi3arenbHyto cwity [uid benbrun. Uto KacaeTcs OCHOBHBIX NpaB H
cB00OI, TO cBsi3b co ctaThsiMu 10 1 11 KoHCTUTYIMM ycTaHABIMBAETCS B
cllyyae U3bATHs paBa UM cBOOOIBI y KaKOW-INO0 KaTeropuu JIuL, MpH
9TOM 9TO TPaBO WJIM CBOOOJA OCTAIOTCS JCHCTBUTEIBHBIMU JJISI BCEX
OCTAJIBHBIX JIML. Pe3ynsraToM 3Tol NMpereeHTHON NMPAaKTUKH SBISAETCS
TO, UTO Cy/l pacCMaTpUBAeT KOHCTUTYLIMOHHBIHM IPUHIIUI PABEHCTBA U HE
JUCKPUMHUHALMU B COYETAHMM C IpaBaMM U CBOOOIAMH, I'apaHTH-
POBaHHBIMU JOTOBOpaMHU, B YaCTHOCTH EBpOIENHCKON KOHBEHLUEH O
npaBax denoBeka, Ilakramm Opranmsanun OObenuHEHHBIX Hammii u
Xaptueit OcHoBHBIX nTpaB EBponeiickoro Coroza.

B) Bropoii MmeTon 0611 pazpaboran CynoM mocie pacuupeHus ero
nonHomounit B 2003 romy W 3aKiiodaeTcss B KOHTpPOJIE HaJ 3aKOHOJA-
TEJIbHBIMU MHCTpyMeHTaMu B oTHoweHuu Pazpena II Konctutyuuw,
Kacaromerocst (MoYTH) BCEX OCHOBHBIX MpaB U cBoOoa. B cBoem
anoxanbHOM TocTaHoBieHuu (Ne 136/2004 ot 22 wurons 2004 r.) Cyn
YCTaHOBUJI, YTO MHOI'ME€ OCHOBHBIE ITpaBa, rapaHTUpOoBaHHbIe Paznenom 11
KoHCcTHUTYIMH, MMEIOT SKBUBAJIEHT B MEXIYHapOJIHOM JOTOBOpE,
o0s13arenbHOM Jutst benbrum.



B sroM ciyyae KOHCTHUTYLUMOHHBIE TapaHTHH WU JOTOBOPHBIE
rapaHTUH COCTABIIAIOT Hepa3phiBHOE 1iesoe. OTCroa CleayeT, 4To, Koraa
yTBepkaaeTcs o HapymeHuu nonoxkenus Paznena II Koncturynun, Cyg
IIpU paCCMOTPEHNHU MPUHUMAET BO BHUMAaHHE MOJIOKEHHS €BPOIIEHCKOro
WA MEKAYHAPOAHOTO MpaBa, TapaHTUPYIOLINE aHAJIOTMIHbIC IIPaBa UIIH
CBOOO/IBI.

V. JIBa ynmoMsHYTBHIX BbIIIE MeTOJa Mo3BOJIMIM KOHCTUTY-
LHHOHHOMY CyJy NpPHWHSATH BO BHHUMAaHHE NPEHEACHTHYI NPaKTHKY
EBpomneiickoro cyna no npasam uenoBeka u Cyna EC, perienns KoTopbix
HIMPOKO YIIOMHUHAIOTCS W/WIK IUTHpYIoTes. Takum obdpazom, Konctuty-
LIMOHHBIM Cyld CMOT MHTEPIPETUPOBATh KOHCTUTYIIMOHHBIC TapaHTHU,
OOJIBIIIMHCTBO U3 KOTOPBIX HE MEHSUTHCH ¢ 1831 roja, B pa3BUBaOIICHCS U
COBpPEMEHHOW MaHepe. JpyrumMu mpeuMmyInecTBaMu SBISIIOTCS: 1)
YBEPEHHOCTb B TOM, UTO COOITFOIAETCS IPUHITUIT IPHIMATa CaMOH IIUPOKOH
3aIUTHI, HE3aBUCUMO OT TOTO, COACPXKUTCS JiM 3Ta 3amuTta B KoHCTH-
TYLIMY WU B THCTPYMEHTaX MEXKIYHAPOIHOTO MIIH €BPOTIEHCKOTO TpaBa;
2) mpenoTBpalleHNe KOJUTM3UH KOHCTHTYIIMOHHON M HaTHAIIMOHAIBHON
Cy/1eOHOM MPaKTHKH.

VI. B nenom CyJi CKIIOHEH NPUAEPKUBATHCS YHUBEPCATUCTCKON
U, CJeI0BaTeIbHO, HE OTHOCUTEIbHON KOHIENIUHU IMpaB yesnoBeka. OH
HCIIOJIb3YyeT BCE MEXJYHapoJHble MCTOUYHHUKHM IIpaB 4yeJOBEKa,
paruduurpoBanHble benbrueii, He3aBUCUMO OT TOTO, SIBJISIIOTCS JIM OHU
eBponeiickumMu nin modansHeMU. FOpucaukims KoHcTHTYHHOHHOTO
cyla sIBHO orpaHuyeHa benbrueil u npaBOBBIMU CUTYaLUsIMH, KOTOpbIE
MOryT OBITH cBA3aHBl ¢ HeH. B atom cmbicne Cyx uMHTEpHpeTupyer u
OpUMEHsET [paBa 4yeJoBeKa e€JUHO00pa3Ho, 0e3 peruoHaJIbHOro
HNapTUKyJIsIpu3Ma u 0e3 pa3Iuyuil B OTHOLIEHUH I'pakJaHCTBa paccMmar-
PHUBAEMOTrO JIUIIA.

VII. JIBa ynoMmsiHyThIX THUIAa KOHTPOJS, & MMEHHO, LIEHTpa-
JIN30BaHHBI KOHTPOJIb KOHCTUTYLIMOHHOCTH 3aKOHOJATEIbHBIX AKTOB
KoHCTUTYLIMOHHBIM CyJIOM, C OAHOH CTOPOHBI, U, C JAPYrOll CTOPOHBI,
T y3HBIIT KOHTPOJIb KOHBEHIIMOHAJIBHOCTH 3aKOHOJATEIbHBIX AaKTOB
BCEMHU OOBIYHBIMHU W AJMHUHHMCTPATUBHBIMU CyJaMH, IPUBEIU K
BO3HHKHOBEHHIO MPOOJIEMbI «COBIMAACHUS OCHOBHBIX IPaB»: €CIU CYII,
repes KOTOPbIM CTOPOHA CChUIAETCS HA TO, YTO IOJIOKEHHUE 3aKOHO-
JlaTeJIbCTBA HapylIaeT (QyHAaMEHTaJIbHOE [IPAaBO, TAPAHTUPOBAHHOE KaK
Koncrutynueil, Tak 1 aHaJOrMYHBIM IOJIOKEHHEM J0r0BOpa, MeperaeT
BOTIPOC /IS TIPEABAPUTENHHOTO pemieHust B KOHCTUTYIMOHHBIH cyq, Tpu
MIPUMEHEHUH MIPELEACHTHOTO MpaBa MOCIEIHET0, MIIM MOXKET JIL OH CaM
MIPOBEPSTH COBMECTUMOCTb 3aKOHOAATEJILHOTO HMHCTPYMEHTa C IOJIO-
KEHUSIMHU JOTOBOpa MpPU NPUMEHEHWHU TMPELEJeHTHOTO IMpaBa
Kaccanmonnoro cyna?
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CrneumanbHbIi 3aKOHOAATENb pelni 3ToT Bonpoc B 2009 rony,
MPEIOCTAaBUB MPUOPHUTET KOHTPOJsT KOHCTUTYIHOHHOMY Cydy: 3a
WCKITIOYEHUEM HECKOJIBKUX HCKITIOUCHUH (JIOKTPHH «acte clair mim «acte
éclairéy), cym o0s13aH mepenaTh BOIPOC Ha MPEABAPUTEITHHOE PEIICHHUE B
KoHCTUTYIIMOHHBIA CyAd MO TOBOAY KOHCTUTYIIMOHHOCTU 3aKOHOJATE-
JHHOTO aKTa, W TIOCTe OTPHUIATEIhHOTO OTBETa Ha 3TOT BOMIPOC CYI
o0JiaflaeT HOPUCAUKIIMCH AJIs1 MPOBEPKHU COBMECTUMOCTH 3aKOHO-
JIATEIbHOT0 aKTa C IMOJIOKEHHUSIMH JOTOBOPA.

OpaHIiy3cKuil 3aKOHOJATENIb OCHOBBIBAJI CBOE PELICHUE HA 3TOM
(6enpruiickoM) 3aKOHOAATENBCTBE IS PEIICHUS TON e MPOOIIeMBL. DTO
(paHIy3cKoe 3aKOHOATEIbCTBO MOPOAMIO 3HaMeHHuToe petienue Cyna
EC MELKI u ABDELI ot 22 utonst 2010 roga. B stom pemenun Cyn
MMOCTAHOBMII, YTO TPOIEypa COOTBETCTBYET €BPOICHCKOMY MPaBy MpH
YCIIOBHH, YTO CYyJ MOXET HepeaaTh BONPOC AJs MPEeIBapUTEILHOIO
BBIHECEHUS peIIeHus B 000 MOMEHT B XoJle pa3OupareisbcTBa H,
MMpeKJAC BCCTO, YTO OH OCTACTCA KOMIICTCHTHBLIM IMPOBCPATH COBMECTHU-
MOCTh 3aKOHOJIAaTEeIbHOI'0 MHCTPYMEHTa C €BPOIEHCKHM 3aKOHOJa-
TenscTBOM. Mbl oTmedaeM, uto Cyn EC mombiTancs coriacoBaTh
rosTHoMOu Ui KOHCTUTYITMOHHBIX CY/IOB C BBICIIMM TIPUHITUIIOM EIHHCTBA
Y TIprMara eBpOIeiCKOTO IpaBa.

XoTs1 OeNBrUiCKOe 3aKOHOIATEIbCTBO B OTHOIIICHUH COBMEIICHUS
OCHOBHBIX IIpaB CYHUTACTCA COBMCCTHMBIM C YIOMAHYTBIM BBIIIC
pelIeHreM, B pacCMaTPUBAEMYIO CTaThbiO — CTaThio 26 (4) crenuambHOro
3akoHa o Kouctutymuonnom cyae — B 2014 romy ObUTHM BHECCHBI
MOTIPaBKH, YTOOBI MPUMEHUTH IOJIOKCHUE O BO3MOXKHOCTH IEpeadu
BOMPOCOB JIJIsl TPEABAPUTENBHOTO perieHus mnapamiensio B Cyn u
KoHCTUTYIIMOHHBIH CyI.

VIII. Xota KoHCTUTYUHOHHBIM cyn benbruu BHUMATEIbHO
OTHOCHUTCS K €BPOIEHUCKOMY IPaBy, y HET0 €CTh COMHEHUS B OTHOLLICHUU
npenenenTHoi npaktuku Cyna EC B pemrenun Mesutonu ot 26 ¢eBpaist
2013 roma. B stom pemenun Cya MOCTAaHOBHWII, UTO cTaThd 53 Xaptuu
OcHoBHbIX npaB Espomeiickoro Coro3a, Kak IPaBUIIO, HE TMO3BOJISIOT
roCyIapCTBY-WICHY MPUMEHATh CTaHAAPT 3allUTHl OCHOBHBIX IIPaB,
rapaHTUpoOBaHHBIX ero KoHCTUTYIMEH, €T OH BBIILIE, YeM TOT, KOTOPBIiA
BBITEKACT M3 XapTHH, U MPOTHUBOIOCTABIATH €TI0 NMPUMEHCHHIO
MOJIOKEHUH 3aKoHOoaTenbcTBa EBponeiickoro Corosa.

[To muenuto Cyna, HAIIMOHAIBHBIM CTAaHAAPT 3aITUTHl OCHOBHBIX
paB, Jake €CIM OH Oosiee OOLIMPEH, HE MOXKET TOCTaBHUTh O] YTPO3y
YPOBEHb 3aIIUTHI, 00E€CTICUNBAEMbIN XapTHEH, KaK €€ HHTEPIPETHPYET
Cyn, «HU TpUMart, eIMHCTBO M 3(QQeKTUBHOCTH MpaBa EBpomeiickoro
Coroza». Korma mbr mocetmnu npyrue KOHCTUTYIIMOHHBIE CYIbBI, MBI
MOYYBCTBOBAJIN TIIYOOKYI0 OOECIIOKOEHHOCTh M JIa’Ke HEJIOBOJBCTBO 10
MOBOAY 3TOM MPELeIEHTHON NMPaKTUKU. DTO MOHATHO B CBETE UX 3aJa4u:
3aIuTa OCHOBHBIX IIPaB, TAPAaHTUPOBAHHBIX KoHCTUTYTIHEH.
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[TockonpKy, Kak TpaBUIIO, YPOBEHb 3aIIUTHI, MPEIaracMbIii
€BpPONEUCKUMU HUHCTPYMEHTAMH, BBIIIE, YEM TapaHTHUPOBAHHBIN
Kouctutynueit benbruu, cutyanus, BO3HHUKINASA B MOCTAHOBICHUU
Mennonn, Bpsin T OydeT CyIIecTBOBaTh B OEIBIMIICKOM 3aKOHONA-
tenbcTBe. U ecnu KOHCTUTYIIMOHHBIN Cyll OTHAX Bl CTOJIKHETCS C TaKOM
CUTyalMel, OH, HECOMHEHHO, IIEPENacT IPeBAPUTEIbHbIE BOIPOCH B
Cyn nepes BBIHECEHUEM PEIICHHUSL.

IX. A kak HacyeT KOHIICTIIHH, KOTOPYH) OOBIYHO HA3bIBAIOT
HCKJIIOUCHUEM HAIMOHAIbHOW maeHTuuHoCTH»? Co3manue EBpormeric-
koro Coro3a W TIOCTOSHHO YIyONSIomascs WHTETpanus 3aKOHOa-
TEJIbCTBA Pa3JIUYHBIX TOCYJAapCTB-UJICHOB MPUBOASIT K (EHOMEHY
YHUBepcaau3anun — B Macmradbax EBpomeiickoro Coroza — cTaHIapTOB
KOHTPOJISI OCHOBHBIX paB. CTONKHYBIIUCH C 3TUM SIBIICHUEM, HECKOIBKO
KOHCTUTYIIHOHHBIX CyHoB B EBporie MOOMIM3YIOTCS, 4TOOBI TIpemo-
TBPATUTh JIFOOBIC TOCATATEIbCTBA, KOTOPHIC CUUTAKOTCS CIUIIKOM
CEPBhE3HBIMU B OTHOIICHUH HAIIMOHAIBLHOTO CYBEPEHUTETA U IICHHOCTEH,
KOTOpPbIE MOCTACAHUNA JOJKEH 3allMIIaTh, KOHLEMNIHUHU «HAlUOHAIbHOU
HJIEHTUYHOCTI.

Konctutyumonnslii cyn beabruum cocnancs Ha MOHATHE
HUIACHTUYHOCTH B perneHun Ne 62/2016, mocunras, 4TO KOHCTUTYLIHOHHOE
MOJIOKEHNE, TO3BOJIAIOIIEE IepelaBaTh OINpPEACICHHbIE MOJTHOMOYMS
WHCTUTYTaM MEXIYHapOJHOTO IyOIWYHOTO TpaBa W, B YACTHOCTH,
nHctutyTam EBponeiickoro Coro3a, «He HU B KOEM ClTyyae He JO0IMyCKaTh
JUCKPUMHUHAIIMOHHOTO IOCATATeNbCTBA HA HAIMOHAIBHYIO WICHTHY-
HOCTh, TPUCYIIYIO (yHAaMEHTAJIbHBIM, MOTUTHUYECKHUM M KOHCTH-
TYLIMOHHBIM CTPYKTYpaM, WM Ha QyHJIaMEHTaIbHbIE [IEHHOCTH 3alINTH,
KoTopbie KOHCTUTYIIHS TpetoCcTaBIIseT CyObeKTaM IpaBay.

OpHako 3To 3asBiIeHNE He OBUTO KOHCOTHANPOBAHO. Bo3mMoxkHO,
9TO YKa3bIBaET Ha TO, YTO OAHAXBI B OyayieM Cyd MOXKET PEIIUTh, YTO
(yHmaMeHTanpHOE MpaBo, npusHanHoe Koncturyrueit benbruu, 1omkHO
HMHTEPIPETUPOBATHCSI 0COOBIM 00pa30M B KOHCTHUTYIIHOHHOM ITOPSTKE
benbrumn, dro Oyaer paBHOCWIBHO NeCTaOWMIM3alMd YHUBEPCATHHOTO
XapakTepa ImpaBa, 4To o0cyxmaeMo. OJIHAKO 3TO BCETO JIUIIbL MPE/Io-
JIO)KEHHWE W THIIOTE3a; B HACTOSIICE BpPEeMs HE CYIIECCTBYET HUKAKUX
OCHOBaHMH yTBepkaTh, 9T0 Cyj Oy/IeT MBUTATHCS B 5TOM HAIIPABICHUH.
Bonee Toro, moBTOpsiss gocioBHO (GopmynupoBky cratbu 4 JDEC,
Konctutynmonssiii cyn beabruu 3akperuisieT 3T0 UCKIOUEHHUE B paMKax
npasa EBpomneiickoro Coro3a. B aTux pamkax 3To Takxke no3possietr Cymy
niepenarhb Bonpoc B Cy1 171l BRIHECEHUS IPEABAPUTEIHHOTO PEIICHHS, YTO
OTKPBIBACT INAJIOT MEXKTY CyJaMH.

46



X. Tlocnmenuss mMO3UIMS COOTBETCTBYET TeHACHIMU KoHCTH-
TYIIMOHHOTO cyfa benbrum perynspHo mepenaBarh Bonpockl B Cyn miis
BBIHECEHUS MpPEABApUTENbHOr0 pemeHus. Ha QaHHBIE MOMEHT
KoHcTuTyMOHHBIA CyA mepedal Ha IpenBapuTenbHOE perieHue 138
BOMpocoB B 40 ciyyasx, OOJBIIMHCTBO U3 KOTOPBIX OBLJIO BBIHECEHO 3a
MOCTIeIHAE TATHAANATE JeT. OOBSICHEHHE TaKOTO OOJBIIIOTO KOTHYECTBA
BOIIPOCOB, MEPEAAHHBIX HA MPEABAPUTEIBLHOE MOCTAHOBICHHUE, OCHOBAHO
Ha ToM (akTe, uTo0 KOHCTHTYITMOHHBIA CyI HCIIONB3YET €BpOIEHCKOe
IPaBO B Ka4eCTBE KOCBEHHOIO CTaH/IApPTa, U BO BPEMsl €r0 KOHTPOJS
HHOTIA TpeOyeTCs 3a7aBaTh BOMPOCH, KACAIONIUECS HHTEPIPETAIINN WITH
JICHCTBUTEIHHOCTH, TOHATHIC CTOPOHAMH.

Takum oOpa3zoM, OH Take NPEeAOTBpallacT HapyLICHHS
eBpOIECKOro npaBa BO BHYTPEHHEW MNpPaBOBOM cucTeme W HeOmaro-
npusitHele pemeHust Cyna. bonee Toro, tonkoBanue, ganHoe CymoM,
SIBIIICTCS 003aTELHBIM JIJIS1 BCeX rocynapcTB-wieHoB EC.

XI. ITpuiino Bpems oABECTU UTOTH.

®opmansao Koncrturynmuonnsiii Cyj, O4eBHIHO, BCE eIle
HCIIONIb3YeT HMepapXWUYeCKWe KOHILENIUH B OTHOIIEHHHM B3aUMOOTHO-
meHuit mexay KoncTuTyuuwedl ¢ OJHOW CTOPOHBI TOTOBOpaMH, U
MOA3aKOHHBIMU aKTamMu EBporiel, ¢ qpyroii cropoHsl. [Ipu Omkaiimem
paccmorperun Cyn sIBHO NPUHMMAET BO BHMMaHHUE crenuduueckue
XapaKTEPUCTUKH JIOTOBOPOB, AEMOHCTPHUPYS TEM CaMbIM KpalHIO
OCTOPOYKHOCTb IPU OCYIIECTBICHUH CBOEI0 KOHTPOJISI, U 3aKJIaAbIBACT
OCHOBY «IIpHMaTa» BTOPUYHOTO €BPOMNEHCKOTO 3aKOHOJATENbCTBA B
ctarbe 34 Konctutyuuu.

Bwmecto atoro mpernenentHoe nmpaBo KOHCTUTYIIMOHHOTO cyaa
3aKperuiseTcs B Juanore cymoB. CBHIETENHCTBOM JITOTO SIBISETCS
MIPOYTEHNE OCHOBHBIX ITpaB, TapaHTHPOBaHHBIX KoHcTUTYIIMEH, BMECTe C
AHAJIOTUYHBIMHU MEXK/TyHAPOJIHBIMH M €BPOTIEWCKUMI WHCTPYMEHTAMHU, a
Takke npeaBaputensHbit guanor ¢ Cynom. [Ipumupss Takum o6pa3om
KOHCTUTYLMOHHOE IPaBO U €BPOIIEHicKoe NpaBo, KOHCTUTYIIMOHHBIN Cy/1
n3beraeT KOH(DJIUKTOB MEXKJY BBICHIUMH CyAaMHU U CIIOCOOCTBYET
MPaBOBOM OIPEAEICHHOCTH.
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Henyrar Koropky Kenema
Kbiproizckoit Pecnyoinkn Asaues M.K.

«PoJsb 1 Muccuss KOHCTUTYUMH B TOCTPOCHUM
CHPaBeIIHMBOro 001EeCTBA) HA MEKIYHAPOIHOM
HAYYHO-NIPAKTHYECKOH KOH(pepeHun
«KOHCTHTYMSI KAaK OCHOBA B IIOCTPOCHUH NIPABOIO,
AEMOKPATHY€ECKOI0 rocy1apcraa

OnuH U3 NOCTYAAaTOB XKU3HU O0IIECTBA U FOCYIApCTBA CTPOUTCS
HAa HECKOJIbKUX IPUHIUIIAX, CPEAU KOTOPBIX OJHUM U3 [NIABHBIX SIBIAETCSA
MIPUHIIMII CTIpaBeIMBOCTHU. [IpeBHeliiel moTpeOHOCThIO YeTOBEYECKOTO
oO1ecTBa sBIsSETCS MOTPeOHOCTh B crpaseuBocTu. A KoHctuTynus
MpU3BaHa rapaHTUPOBATh U 00ECIICUNBATh CIPABEITUBOCTb.

Ha Bonpoc, uro Takoe KoHCTHTYIHS, ClIeyeT Takol OTBET: 3TO
CIIOBO OT JIATHHCKOTO «constituio», KOTOpOE 03HA4YaeT «yCTPOHCTBO». B
HBIHEIIHEM ITOHUMaHHH 3TO TOKYMEHT, KOTOPBIM YUPEKIAIOTCSl OCHOBBI
’KU3HU FOCYAapCTBA.

Kak rosopun noasr-carupuk — Cranucnas Exu Jlen «Koncru-
TYLIHs TOCyAapcTBa JOJKHA OBITh TaKOW, 4TOOB HE HAPYUIUTH
Koncturynuto rpaxxaannHa». CMBICI 3TOTO BBICKAa3bIBAHUS 3aKJIF0UACTCS
B TOM, YTO KOHCTHTYLHUS JIIOOOTO TOCYJapCcTBa AOJIKHA ObITH COCTaBIICHA
TakK, 4TOObI I1paBa ¥ CBOOOBI I'PaXKJaHUHA HE YILEMJISIIUCE.

Bce coBpeMeHHbIE KOHCTUTYLIUH, 110 MEHBIIIEH MEPE, 3aKPETUISIFOT
JIBE BasKHBIE TO3UINH, KOTOPBIE COCTABIISIOT MPEAMET KOHCTUTYIIHOHHOTO
peryJlupoBaHus:

—IPOBO3MIIALLICHUE U FAPAHTUPOBAHUE IIPaB U CBOOO]I UEIIOBEKA;

— OpraHu3aluIo roCyJapCTBEHHOM BIIACTH.
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B aHTHMYHOCTH MHOTHE MBICIIUTEIHN U YUEHBIC YTBEPKIAAIU, YTO
€CTh TaKoe IPaBO, KOTOPOE HHUKEM HE CO3/aeTCs W He Japyercs — HU
TOCYAapCTBOM, H MOHAPXOM, HU IIEPKOBBIO.

OHO CYIIECTBYET €CTECTBEHHO, TPOUCXOUT U3 CAMON MPUPOIBI
4enoBeKka, 00IIeCcTBa, OKPYIKAIOIIET0 MUPA, & BEPYIOIIHE JIFON CUUTALOT,
410 OHO 1apoBaHO borom. Tak ero u Ha3pIBaOT — €CTECTBEHHOE IPABO.

Ono MNPUHAIJICIKUT YCIIOBCKY OT POXACHUA YIKC IIOTOMY, YTO OH
YCIIOBCK.

W HUKTO HE MOXET €ro OTHSATH Y YeIOBEKa — ATO HEOThEMIIEMOE,
MPUPOXKIEHHOE MPaBo Jroeil. EcTecTBeHHOE MPaBO BKIIIOYAET, MPEK/IE
BCETO, MMPABO YEJIOBEKA HA KU3HB U HA BCE TO, UTO MIOMOTAET COXPAHCHUIO
Y Pa3BUTHIO KU3HU, — IPABO HA JINYHYIO HEIIPUKOCHOBEHHOCTD, PABO Ha
cBOOOIY MBICTH, yOeXISHUH, COBECTH W PENMTHH, MPABO BIAACTh
HUMYIICCTBOM U 1OP. )41 KOHCTUTYUHA B OCHOBHOM COCTOHUT U3
€CTECTBCHHBIX MPAB YEJIIOBEKA M OCHOBOIOJIATAIOIINX UICH UX 3aLTUTHL.

3arparuBasi BOIPOC €CTECTBEHHOTO IMPaBa, MPUXOJAUT MBICIH O
Jleknapanu HE3aBUCUMOCTH, KOTOpas Oblia pfﬁpa60TaHa BBIJIAI0-
nmMucs otnamu ocHoBatensiMu CoennHEHHBIX lllTaroB Amepuku —
Jxonom Anamc, bermkxamunom @panximma 1 Tomacom [xeddhepcon 4
utonst 1776 rona.

NmenHo sTa Jlexkynapanus He3aBHCHUMOCTH cTaja OCHOBO-
IIOJIOKHUKOM IPHUHATHS IEpBOM B Mupe nucanHoi Konctutyunun. U atu
BBIJIAIOIHUECS JTUYHOCTH, FOPUCTHI, PUIOCO(BI 3aJ0KUIN B ITOH
Jlexnapanuy He3aBUCUMOCTH TPU €CTECTBEHHBIX IIPABA YEIOBEKA — IIPABO
Ha XXU3Hb, IPABO Ha CBOOOLY U IPaBO Ha CTPEMJICHHE K CHACTbIO.

U no cerogusmneli 1eHb B HAyYHBIX Kpyrax Kak Gpuiaocodsl, Tak
FOPUCTBI CIIOPAT nouemy ke — benmxamud ®pankiud, Jxon Anamc u
Tomac /e hepcoH 3a10:KuIM KMEHHO 3TH TPH ITpaBa YeJIOBeKa.

HepBoe - [IpaBO Ha XU3Hb HY KaK OBl OHO IMOHSATHO — YEJIOBEK
HNMCCT ITPAaBO Ha JKU3HD.

Bropoe - mpaBo Ha CBOOOAY — TOXE MOHSITHO HETY JBOSKOTO
TOJIKOBAHUS, YEITOBEK CBOOOJEH OT POXJCHHUSI W CBOOOJCH B
HepeZIBI/I)KeHI/H/I nu paccymneHI/I;{x. A BOT Hoquy OHHN y1(a3a.III/I HC HpaBO Ha
CYacThe, a MPABO HA CTPEMIICHHUE K CYACTBIO.

Bo3M0oXxHO, B 3TOM 3a7105KEH TITyOOKHH CMBICIT, TOTO, YTO KaXKIbIi
YEJIOBEK JIOJKEH cleiarh ce0s cuacmimBbiM. B Mcimame HamucaHo —
«Annax He MEHSICT MOJIOKCHHE JIIOICH IMOKa OHU CaMU HE U3MEHATCSY, B
bubnuu roBoputcs — «CTyuuTe ¥ BaM OTKPOIOT, MIITUTE U BbI HAWJETE».
B03MOXHO 3TH BBIHAIOMIMECS OTIIBI, OCHOBATENIH, KOTOPBIC 3aJIOXKUIIH
INEPBYIO MMUCAHHYIO KOHCTI/ITYI_[I/IIO B MUpPC UMCJIM B BHUAY O TOM, 4YTO
Ka)JI0€ TOCYIapCTBO, KaXK10€ 00IIeCTBAa JO/DKHO CaMO CTPEMHUTBCS U HE
KOAaTb MaHHY HCGCCHYIO, a caMuM J[e€JlaTb HIaru mOoCTPOCHUA
CIpaBeIIMBOTO OOIIECTBA.
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KoHcTuTyus Hamell cTpaHbl epeXxuiia TePHUCTBINA CIOXKHBIN, a
BpeMeHaMH ¥ KPOBAaBBIIl MyTh B CTAHOBJIEHWUM >KMU3HU MOJIOJOTO
roCylapcTBa U COOTBETCTBEHHO, KaK JIF000H MPOAYKT 4eI0BEUECKUM, OH
MMeeT KaK CBOM IPEUMYIIECTBA, TAK U BO3MOXKHBIE CBOU IOTPELIHOCTH.

B nwiHe peifctByromelt Konctutynuum Hamedl ctpanbsl ocoboe
MECTO YZIEISETCS ECTECTBEHHBIM IIPABaM.

Tax, B ctarbe 21 KoHcTUTY1IMU TOBOPUTCS O TOM, UTO FOCYIaPCTBO
3a00THTCS O Pa3BUTHUHU KYJIBTYphl HApoJa, He YIIEMIISIs [IpaBa U CBOOOIY
yenoBeka. B crarbe 23 roBopuTcs, YTO MpaBa M CBOOOIBI HYEIOBEKa
HEOTUYX/IaeMbl U MPUHAJICKAT KXKIOMY OT pOKIeHHUs. A B cTtarbe 29
FOBOPUTCSL O TOM, YTO Ka)KAbIil YEIOBEK MMEET IPaBO Ha HEIPUKOC-
HOBEHHOCTb YaCTHOM JKU3HHU, 3aLLUTY YECTH U JOCTOMHCTBA. B cTarbe 32
KoHcTHTYLIMHM TOBOPUTBCS O TOM, YTO KaKIblii UMEET IPaBO Ha CBOOOIY
MBICJIH U MHEHHST; KQXK/IbI IMEET MTPaBO Ha CBOOO/Y BBIPAKEHHSI CBOCTO
MHEHHUSI, CBOOOY CJIOBa U IE€YaTH; HUKTO HE MOXKET ObITh MPUHYXKAEH K
BBIPa)KEHUIO CBOETO MHEHHMS MJIH OTKA3y OT HETO.

Ha nam B3misig onHY M3 OCHOBHBIX pOJEH B MOCTPOCHUU
CIIpaBeJUIMBOTO MPaBOBOI0O TrocyxapcTBa W obmiecTBa uUrpaet
Koncturyrmmonnsiii cyn Keipreickoit PecmyOnmuku, KOTOPBIN SIBISETCS
BBICIIM CY/IeOHBIM OPTaHOM, HAJeIEHHBIM OCYIIECTBIIATH KOHTPOJIb B
paMKax KOHCTUTYLHOHHOI'O ITPOU3BOJCTBA JUIsl 3aLIUThl [PA’KJaH, OCHOB
rOCyJIapCTBEHHOTO CTPOsI U OOECIEUCHUs IOJHOTO BEPXOBEHCTBA
KOHCTUTYLIMOHHOTO ITpaBa.

B mixosre MBI XOTeNN MOJTy4aTh 3aCIyKEHHbIE OLIEHKH, HE XOTEIN
MOJTy4aTh He3acHyXCHHBIC TBOWKU. A JIIOIU HA paboTe XOTAT MOTYyYaTh
JOCTOMHYIO 3apaboTHYI0 TaTy 3a cBoil Tpyn. [leHcHoHEphl XOTAT
MoJIly4aTh XOpPOIIYIO MEHCHIO 3a oTpaboTaHHBIA Tpyxa. Jluma c
OrpaHUYCHHBIMU BO3MOXKHOCTSIMH XOTAT 3apadoTaTh YUCTHIM TPYIOM, B
COOTBETCTBYIOIIUX YCIOBHAX, XOTAT IMOJydaTh COLUAIbHYIO H
rapaHTHPOBAHHYIO 3AIIUTY OT TOCY/IapCTBa.
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CripaBeIBOCTB JIOMISIM JJAPUT YBEPEHHOCTH U YYBCTBO JIFOOBH K
JpyTHUM, a KOTJla YeJOBEK IMOCTOSHHO CTAJKHBAETCS C HECHpPaBeIH-
BOCTBIO, IEPECTACT BEPUTH B TIPaBILy BOKPYT ceOst. VI Bo BceM 3TOM poJib 1
3HaueHue KoHcTuTyuu Benuka.

I'maBnoi nensro Koncturynuuu Keipreiscrana sipisiercs nocrpoe-
HHE HE TOJBKO JEMOKPATHYECKOrO IMPaBOBOTO TOCYAApCTBA, HO U
crpaBeqiauBoro odmecrtBa. TakuM 00pa3oM, €ro CyThIO SIBISIETCS
CO3JaHUE NOCTOWHBIX YCIOBUW JKU3HH JUIS JIOJEH, peanusanus
NPUHIOHUIIOB COIMAaJbHOM CHPaBEAIMBOCTH KaK OCHOBBI BCEX
HalpaBJIEHW HaLlMOHAJIBHOIO 3akoHoAaTenbcTBa. CTpeMileHHE K
IOCTPOEHUIO CIIPABEJIUBOIO OOIIECTBA — 3TO €CTECTBEHHO, YEJIOBEUHO U
KaK [TOKa3bIBAET IPAKTHUKA, pA3yMEeTCsl, YpE3BbIYaiTHO My»KECTBEHHO.



JXKEUXYH I'APAA/KAEB, cynibst KOHCTUTYIIHOHHOTO cya
Azepobaiixxanckoii Pecnny0iiukm, 1.10.H., npogeccop xkadeapni
Koncruryunonnoro npasa FOpuanueckoro paxyabrera
bakunckoro I'ocynapcTrBeHHOro YHUBepcHTeTa,
wieH EBponeiickoro Komurera no npeaynpe:kieHuo
NBITOK U 0ecYe/IOBeYHOI0 WM YHUKAIOLIEro
AOCTOMHCTBO 00palieHUs UJIH HAKa3aHUs

«KOHCTUTYUMOHHBIH KOHTPOJIb B A3ep0aiizKaHCKO
PecnyOsinke: TeOpusi M MPAKTHKA»

VBaxxaeMble KOJLIErH, 10POTHe APY3bs!

[lepen Tem Kak mepeiTH K BOIIPOCY 0COOEHHOCTEH COBPEMEHHOTO
pa3BUTHUSL KOHCTUTYIIMOHHOTO KOHTpOJS B A3sepOaiimxanckoit Pecry0-
JIMKE, XOTEJI0Ch Obl KOPOTKO HH()OPMHUPOBATH BAC O MOATAITHOM Pa3BUTUH
KOHCTUTYILIMOHAJIM3Ma B CTpaHe, MPe/IIIeCTBOBABIINE YKPETJICHUIO POJIU
OpraHa KOHCTUTYLIHOHHOI'O KOHTPOJIS B LIEJIOM.

CoBpeMeHHbIE LEHHOCTH KOHCTUTYIMOHanu3Ma B AszepOaiin-
JKaHe UMEIOT ucTopuyeckre KopHu. OHU Hayamu GOPMUPOBATHCS €Ile C
npuoOpeTeHnEeM He3aBUCUMOCTH B Hadane XX Beka. I[lepBas
JIEeMOKpaTHUYecKasl peciyOnrka Ha MycynbMaHckoM BocToke, co3nanHast B
Azepbaiimxane B 1918 roxy, obecriednia AeEHTPATU3AIUIO TOCYIAPCT-
BEHHOW BJIACTH WM MPHUBHECIA ONpE/e/IEHHbIE JINOepalbHble IEHHOCTH B
MPaBOBYI0 cucTeMy cTpaHbl. Ho oHa mpocymecTtBoBasia 23 Mecsaua u
KonctuTymnuioo He3aBUCHMOW CTpaHbl B 3TOT MEPUOA MPHUHATH HE
MIPEAOCTaBUIIACH BO3MOKHOCTb.
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Cogetckuii iepron He OyAay OTMedarbh, Tak OOJBITUHCTBO HBIHE
HE3aBUCHMBIX PECIyOJHK OBUIM B €IHMHOM COIO3€, TAE IpaBsIias
OJTHOTIAPTUIHAS CUCTEMa BCE OOIICCTBEHHBIC, COLMAIBHBIC U MIPABOBHIC
WHCTHUTYTHl BHJENa TOJIBKO B paMKax TOCYIapCTBEHHOW BIJIACTH.
CrenoBarenbHO, YCIOBHH JUISL Pa3BUTHH KOHCTUTYIIHOHHOTO KOHTPOJIS
MIPaKTHYECKA HE CYIIECTBOBANIO. JIWIIb M3 TEOPUH TOCYIapCTBEHHOI'O
(KOHCTHTYIIMOHHOTO) TIpaBa Oyp KyasHBIX CTpPaH HaM OBIJIO M3BECTHO O
HaJIWM4YMX BAXXHOTO KOHCTUTYIMOHHOTO MHCTUTYTA — KOHCTUTYHHOHHOI'O
koHTpois. K mpumepy, k koHIy 60-X BEIIIIIa B CBET MOHOTpadus mpodec-
copa oxecckoro yHuepcutera Hynenp M.A. «KoHCTUTyUHOHHBIN
KOHTPOJIb B KAITUTAJIUCTHUICCKUX CTPaHAX».

C pacmiagom Coro3za BO MHOTHX OBIBIITUX COFO3HBIX PECITyOInKax
HayaJIrch OypHBIE MOJIMTHYECKHE TIPOIECCHI, KOTOPBIE TTOPOH MPUBOAMIN
OTCYTCTBUIO KOHCTUTYLOHHOTO IPABOMOPSAKA. YUYUTHIBAs TECHYIO
CBSI3b KOHCTHTYIIMOHHBIX HOPM C TIOJMTHYCCKAMH OTHONICHUSIMH, JUTS
BOCCTAHOBJICHUA 3aKOHHOCTH B KOHCTUTYUMOHHBIX OTHOIICHUAX
TpeboBajack BOJISI OOIIECTBEHHBIX CHIJI, KOTOPHIC MOMIACPKUBAIH ObI
CEKYJIIPHYIO HJICOJIOTHIO W IIEHHOCTH KOHCTHUTYIMOHANM3Ma. BracTb
noibkHa Oblia mepeiitTu B (azy addekTuBHOTO padovyero pexuma,
YKPETUThCS, a TPABO JIOJKHO OBLIO OBITH 3aLUIIICHHBIM.

B AsepOaiijpkade ¢ 1eJibl0 CTAOUIM3AlMU TTOJTUTUYECKUX
OTHOUICHHUH 1o Boje Hapona B 1993 romy B pyKOBOACTBO CTpaHbl ObLI
n30paH TPOQECCHOHANBHBIN TOJUTHK, OOIIECTBEHHO-TIOTUTHYCCKUN
nesitens Leiinap Anues. 3a KopoTkuii nepuon B 1995 rony 6bu1a npuHsaTa
Koncturynus u ¢ 1998 roga cran ¢pyHkumonuposaTb KOHCTUTYIMOHHBIH
cyn, obecrieunBast GYHKITUN apOUTpa MOJUTHICCKIX MTPOIIECCOB, Oamanca
paszeneHne rocy/lapcTBEHHOW CHCTEMBbl BIACTH W TapaHTa KOHCTUTY-
LMOHHBIX IPAB ¥ CBOOO/ YeJIOBEKa.

KoHcTuTynmoHHslil cyq cocTouT u3 9 cyneld, KOTOpble IO
npeacrasiennto [Ipe3unenra HazHavaorcs Mwun Memxkiaucom Ha 15
net. KoHCTUTYIMOHHBIH cya Ha OCHOBE 3allpocoB, 00palIieHuil u xanoo,
MOCTYNUBIINX OT CIIEUUAIbHBIX KOHCTUTYLHOHHBIX CyObEKTOB, peIlacT
BOIPOCHI O COOTBETCTBUM HOPMAaTHBHO-NPABOBBIX akToB KoHcTHTylMH,
naet o(puIraIbHOE TOJIKOBAHNE HOPMaM IPaBa, BBIITOJIHSET ClIeHUaIbHbIC
¢byHkIMK (YTBEPKAAET BHIOOPHI, JaeT KOHCTUTYIHOHHBIE 3aKITIOYCHUS 1
T.1.). BaxxHol ¢yHkumeit KOHCTUTYIIMOHHOTO Cy/ia SBISeTCs pa3pelieHue
CIIOPOB, CBSI3aHHBIX C pa3rpaHUYEHHEM MOJHOMOYHUN MEXKIYy
3aKOHOJATENIbHON, NCTIONIHUTEIBHOM U Cy1eOHO BIaCTsIMU.

He cMoTps Ha OTHOCHTENPHO MHEPTHYIO ITUHAMHUKY Pa3BUTHS
KOHCTHTYIIMOHHOTO 3aKOHOJIATENILCTBA, CPA3y ke IMOCIIe MPUHSTHS HOBOH
KoHCTUTYynMM aKTUBHBIA NMPOLECC KOHCTUTYLHMOHAIM3ALMU NPaBOBOM
CHCTEMBI CHOCOOCTBOBAJI AKTYaJIbHOCTH KOHCTHTYLIHOHHBIX pPedOpM.
Onnaxo, yuntsiBas, uto Koncruryuus AszepOaiimkanckoil PecnyOmuku
IpeyCMaTpUBAET KECTKHH MEXaHW3M M3MEHEHHH B ee TEeKCT (TOJBKO
nyteM pedepeHayMa), KOHCTUTYLHOHHO-TIPaBOBbIE pedopMBI
MIPOBO/IMIIMCH B KOMIUIEKCHOM TTOPSIZIKE.
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B mpouecce uzmenenus texcrta KoHcTuTynuu BaskHas poib
orBogutca Koncturymmonnomy Cyny AP. Tak, eciaum m3MeHEHHS
npennaraiorcs mapiaameHToM (Munmm Memxnaucom AP) aubo
[Ipe3ugentom AP, To ux majbHeiIIee pacCMOTPEHHE HEBO3MOXHO 0e3
COOTBETCTBYIOIIETO TOJIOKUTEIBHOTO 3aKitoueHnss KOHCTUTYIIMOHHOTO
Cyna AP. B 1o xe Bpemst Konctutyuonnslii Cyn AP orpannyeH B cBoux
MOJIHOMOYHSAX, @ MMEHHO: OH «HE MOXKET MPUHUMATh pPEIIEHUs I10
M3MEHEHISIM B TekcTe KoHcturymmm AszepOaitmkaHckoit PecryOmukn,
MPUHATBIM ITyTeM pedeperaymar (cT. 154).

Tpu KOHCTUTYHMOHHBIX pedepeHayMa COCTOABIIUXCS: 24
asrycra 2002 r, 18 mapra 2009 1. u 26 centsa6ps 2016 romax KpaTko
MOYKHO OXapaKTepHu30BaTh KaK OOBEKTHBHO OTPAKAIONINE KOHCTHUTY-
LUOHHOE Pa3BUTHE CTPAaHbl KOHCTUTYLMOHHBIC pe(OpPMbI, KAY€CTBEHHO
U3MEHUBIINE IEIOJIMTU3ALUI0, COLUAIN3AIUI0, SKOHOMU3ALUIO [IPaBo-
BOM CHCTEMBI CTPAHBI B LIEJIOM.

B coBokynHOCTH Ha Bcex Tpex pedepeHyMax B OCHOBHOM TEKCT
Konctutyuun ObLIM MHKOpHOpUpOBaHbl cBbimie 100 M3MeHEHUH U
nononHeHUi. ClieayeT OTMETUTh, YTO OOJIBINE IMOJOBUHBI H3MEHEHUHN U
JIOTIOJTHEHUH CBS3aHbI C COBEPLICHCTBOBAHUEM MEXAaHM3Ma 3aILUTHI IIPaB
YeJI0BeKa, OoMbIIas IpyIa H3MEHEHHBIX HOPM CBSI3aHbI C COBEPLICHCTBO-
BaHMEM TOCYJapCTBEHHOIO YIMpPAaBJICHUS W W30MpaTelIbHOTO Mpolecca,
TaK)Xe B KOMIIJIEKCE M3MEHEHHMH W JOMOJIHEHWUH OBIIN BKIIIOYEHBI
TEXHUYECKHUE [TONPABKU KOHCTUTYLIUOHHBIX HOPM.

B 2002 rogy c nenpro yaydlleHHss MeXaHU3Ma 3allMUThl IpaB U
cBOOOJ 4YeIOBeKa M IpakJaHWHA ObUIM BBIHECEHBI Ha pedepeHaym 24
W3MEHEHHUs] W JOMOJHEHUsA. BaXHBIM HM3MeHeHHeM Il MPaBOBOM
CHCTEMBI CTalO0 MPEJOCTaBICHUE IpaBa KaXKIOMY HHIWUBHIYaJIbHO
oOpamarbes B Koncrutynnonnsiit Cya ¢ 1esibl0 BOCCTaHOBJICHHUS! CBOUX
HapyLICHHBIX NpaB M CBOOOX. MexaHu3M WHAWBUAYaJIbHON kKaloObl B
WHCTUTYTE KOHCTUTYIIMOHHOTO KOHTPOJIS HOBBICHII TUHAMHUKY KoHCTHTy-
IIMOHHOTO Cy/ia. KOHCTUTYIIMOHHBIN Cy/ XOTh M CyOCHIMApHBII OpraH B
CHUCTEME 3allUTHI [TPAB YEJIOBEKA, HO YUUTHIBAsI €70 BEICOKHE ITOJTHOMOYUS
B aszepOail[UKaHCKON cucTeMe mpaBa OH HpeBpaTwics B 3((EKTHBHOE
CPEJCTBO 3aIUTHI KOHCTUTYLIMOHHBIX IPaB YeJIOBEKa.

[TongerTo)kwB Moyt 10-7eTHUH TpoOIecC dKOHOMHUYSCKHUX H
conmaibHBIX pedopm, Ha pedepermyme 2009 rona B KoncTutymro 66110
BKITIOUCHO nopsiaka 29 u3MeHeHnit u qononHeHnit. Cpean HUX Haubonee
Ba)XHBIM OBLIIO TOJIOKEHHE YCTaHABIMBAIONIEE, YTO SKOHOMHUYECKOE
pa3ButTHe AzepOaiikaHa UMEeT CONMaIbHYIO HAIPABICHHOCTD.

AKTUBHBIH POCT DKOHOMHKH A3epOaiikaH crocoOCTBOBaI
YBEJIMUCHHIO OIO[PKETa CTpaHbl Oojee 4eM B AecATh pa3. Beicokuii Temn
9KOHOMHUYECKOTO0 pPOCTa TOCYAAapCTBa MO3BOJIMJ BIJIOTHYIO 3aHITHCS
oOecTmedeHNEM COIMANBHBIX TpaB TpaxaaH. OTH pedhOopMBl cTaln
MPaKTUYECKH IIEPEeXOAOM Ha HOBBIM 3Tal Pa3BUTHS COLMAIBHOTO
roCyapcTBa, 3KOHOMM3ALMN KOHCTHUTYLIHMOHHOTO 3aKOHOAATENbCTBA M
pacIIMpeHNIO COLIMATIBHBIX MTPaB IPaXKAaH.
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Ha oboux pedepenaymax Obpuia gacTudHO pedopmupoBaHa
cyneOHas cucrema. Tax, B 2002 romy nmocpeacTBOM U3MEHEHHH B CTaThIX
125 u 132 Konctutyunu, B A3zepOaiijpkaHe ObUIM CO37aHbl HOBBIE
cyneOHbIe OpTaHbl — aneUBIIHOHHbIe cynbl. Ha pedepenayme 2009 roma
Obula y)KECTOUCHA OTBETCTBEHHOCTb 33 HEUCIIOJIHEHHWE PEIICHMs Cy.a,
KOTOpasi, B CBOIO OuYepeab, AOJKHA OCHOBBIBATHCA Ha 3aKOHE H
nokaszarenberBax (cT. 129). B cr. 131 KoHctutynmu ObIIO BKIIIOYEHO
JIOTIOTHEHHE 00 00s3aTeIbHOM MOPSIKE OMyOIMKOBAHMS pElICHUH
BepxoBHoro cyza.

C Touku 3peHus azepOailKaHCKOH CyneOHO-KOHCTHTYLIMOHHON
MIPAKTHKH PEIICHHUS CY/I0B C MO3ULIKH Tes judicata v ¢ y4eToM COOJTIOIEeHUS
MIPUHIIKIIA TIPABOBOM OITPEJICIICHHOCTH JIOJDKHBI [IEPECMATPUBATHCS OUCHb
BHUMATEIBHO («OCTOPOIKHOY ).

Hamo ormMeTuTs, 9T0 B cooTBeTCTBHUH O CT. 131 Konctutyun AP
BepxoBHbIil cyn 1aeT pa3bsSCHEHUS MO BOMPOCAM Cy/IeOHOM MPAKTUKH 1
€T0 IMOJTHOMOYHS OTPaHUYCHBI JIUIIIb TPABOBBIM aHaIM30M jena. [1o atomy
noBoay Koucrtutymuonusii Cynq AP B cBoem IloctanoBnenun «O
tonkoBaHuu ctatbu 420 I'paxnancko - Ilpomeccyanmsnoro Kogekca
AzepOaiimkancko PecryOmmkm» ot 28 ¢epamst 2012 1., orneHuBas
KOHCTUTYIIMOHHBIN MTPEJIeNT KACCAIIMOHHOTO MPOU3BOCTBA, OTMETHII, YTO
«C TOYKH 3peHus nojoxenuit crareit 407.1.4, 407.2, 408.1.5, 416 u 420
I'TIK, xaccalmoHHBIN Cyl HE MOXXET J1aBaTh KaKue-THOO yKa3aHWs BHE
TIPEIETIOB paCCMOTPEHHUS JIeja 110 CBOEMY YCMOTPEHHIO, B TOM YHCIIE O
TOM, KaK¥e 00CTOSITeTIhCTBA KAKUMH CPEACTBAMU JIOKAa3bIBAHUS TIOZJICKAT
MOJITBEPIK/ICHUIO WIH OTPUIIAHHIO, KAKKE JI0KAa3aTelbCTBA JOKHBI OBITh
coOpaHBl M HMCCIEAOBAHBI TIPU PACCMOTPEHUU Jejia BHOBB, a TAKKE K
KaKoMY BBIBOIY JODKCH MPHUHUTH CYII, BHOBH pacCMaTpPUBAOIINN JEIIO.
Jlaga omoOHBIX yKa3aHWH MPOTHBOPEYUT KOHCTHTYIIHOHHBIM MPUHIIN-
1aM O He3aBUCUMOCTH CYJC».

B TeueHne 10CTaTOuHO JNTUTEIBHOTO CPOKA, B COBETCKHIA MEPUOJI,
B AzepOaiipkaHe 1Mo OTHOIICHHIO K CYIeOHBIM PEIICHUSM CYIIECTBOBAI
oOmIMiA HaJ30p, OCYIIECTBIISIEMbIN KaKk OpraHaMu MPOKYpPaTyphl, Tak U
BepxoBHbIM cynom Azepbaiimkanckoii CCP. MucTHTyT 0011ET0 Haa30pa
3a CyneOHBIMH PEIICHUSIMH CYIIIeCTBOBAJI BIUIOTH 70 KoHIIA 1990-x TO10B,
KOTJIa B pe3ysIbTaTe OYEepEHOro dTamna cyneOHOW pedopMbl ero MecTo
3aHsT CyneOHBIH KOHTpOJb. Jlymaro, 3TOT BONPOC aKTyaleH Ajsl BCexX
IMOCTCOBETCKUX CTPaH, 0COOCHHO OBIBIIIUX COFO3HBIX PECITYOITHK.

[IpakTuyecku BO BceX MOCTCOBETCKUX CTPaHAX B TOM YHCIE U
A3zep0OalijpkaHe WHCTUTYT CyIeOHOrO KOHTPOJIS B YrOJOBHO-IIPOIEC-
CyaJIbHOW OTpaciiy MpaBa, B KOHTEKCTE COBPEMEHHBIX IO3HIUM
EBpomneiickoro Cyma 1o mpaBam 4esioBeka, 0CTa&Tcst hopMaIbHOM.
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HecoMHeHHO, PUYMHONW 3TOMY MOXET CIYXHUTh TO, YTO
CyneOHBIH KOHTPOJb Ha 3Tare JOCYyJeOHOTO NMPOU3BOACTBA SBIAETCS
OTHOCHUTEIIBHO HOBBIM HHCTUTYTOM B YTOJIOBHO-IIPOLIECCYyalbHOM
3aKOHOJIATEIIbCTBE IMMOCTCOBETCKUX CTPaH, B TOM dHcie A3sepOaiimka-
HCcKo PecyOnukm.

Pazpemenne 3akOHHOCTH OrpaHUYEHUS [IPaB U CBOOO] YeI0BEKa
Y TpaXJIaHMHA cyAaMu BbITekaeT uMeHHO u3 4. VII ct. 71 Koncrutyuuu.
CornacHo naHHoi Hopme KOHCTUTyHMH, CHOPBI, CBSI3aHHBIE C
HapylLIeHWeM IpaB M CBOOOJ UelIOBEKa M I'paKJaHHHA, Pa3perlaroTCs
cygamu. Kaknplii mommkeH OBITH YBEpEH, YTO, €CIIU OCYIIECTBISETCS
Kakoe-JIN0O 3aKOHHOE IpecieJOBaHNE TOCYJapCTBEHHBIMH OpraHaMH,
HaJ OTOM NEATENBHOCTBIO CYIIECTBYET KOHTPOJIb CO CTOPOHBI HE3aBH-
CHUMOTO Cy/IeOHOT0 OpraHa.

B ornenbHbIX HauOosee 3HAUMMBIX KOHCTHUTYLIMOHHBIX HOpMax
0c000 oTMeYaeTcst He0OXOMMOCTD Cy[IeOHOTO KOHTPOJISI B OTPAaHUYCHUH
mpaB U cBoOon denoeka. Hampumep, B 4. Il ct. 33 KoncTutyuu
YKa3bIBaeTCS, YTO HUKTO HE BIIPABE MPOHUKATH B YKIIIHUILE IPOTUB BOIH
MPOXKMBAIOUIMX B HEM JIMI, MHAuY€ Kak B CIydyasX, yCTaHOBICHHBIX
3aKOHOM, MJIM Ha OCHOBaHHM CyneOHOro peuieHus. B manHom cityuae
CylIeOHBIN KOHTPOIh BBICTYIMAeT B HEKOH CTEMEHH MpOIlecCyalbHOU
rapaHTueil HeMPUKOCHOBEHHOCTH JKUJIbSL.

CyneOHbIli KOHTPOJIb SIBJISICTCSI OAHON M3 HE3aBUCHUMBIX (OpM
cyneOHOI NesaTeNbHOCTH B paMKaX YroJOBHOTO Ipoliecca, KOTOPBIH
CIYXUT TPEIYNPExKACHUI0 HE3aKOHHOTO BMEIIATEeNIbCTBA B IpaBa U
CBOOOJIBI YEIIOBEKA U TPAXKTAHIHA, BOCCTAHOBJICHHUIO HAPYIIICHHBIX ITPaB B
pe3yabpTare NesTeIbHOCTH J03HaBaTess, CIEAOBATENsl WM MPOKypopa,
OCYIIECTBIIIONIETO KOHTPOJIb HaI MPEIBAPUTEIHHBIM PACCIICIOBAHIEM.
O0s13aTeIbHOCT CYJICOHOTO KOHTPOJISI B TapaHTUH IpaBa Ha CBOOOIY U
HEMPUKOCHOBEHHOCTh NpPsIMO MIpeamucaHa B cT. 5 EBpomeiickoit
Konsenrnu «O 3amuTe mpaB geIoBeka 1 0CHOBHBIX cBOOOM» 1950 T.

Y4uuTeiBasgs BaXHOCTh KOHCTHUTYLHOHHBIX pedopMm B obmacTu
YCUJICHUS TapaHTUN 3aIlUThl KOHCTUTYIIMOHHBIX MpPaB B YrOJIOBHOM
nponecce, KoHctutyunoHubli cynq AP npuHan psjg BaXHBIX
[MOCTAHOBJICHUH B 3TOW 00JIACTH.

K npumepy Koncrurynumonnsiii Cyn B 2014 rony mpusHamn
HeKOHCTUTYIIMOHHBIM CT. 448.5 YIIK AszepoOaiimkanckoii Pecryomukw,
KoTOpasi IpeAycMaTpuBaja IIpaBo MPOKypopa COIEp:KaTb JIULO IIOA
CTpakel Ha HepHOJ ONIPOTECTOBAHUS PEILICHUS Cy/la 00 0CBOOOKICHNH 13
I10J1 CTPAKU B TECUEHUH 7 CYTOK.

B nocranosnennu [Inenyma ot 12 nexabpst 2015 . Koncrury-

uoHHbIN CyJl yCTaHOBHII KPUTEPHH CY1eOHOT0 KOHTPOJIS 38 OIIEPaTUBHO-
PO3BICKHOM e TENbHOCTDHIO MOTUIUH.
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KoHCTUTYIIMOHHBIH Cy OTMETHII, 4TO (POPMATBHOCTH CyAeOHOTO
KOHTPOJISI MOXET YMOJOOUTh (DYHKIHIO CY/IeOHOTO KOHTpPOJIS JAesTe-
JbHOCTU «IMAaCCUBHOW JIETUTUMHU3ALUUY» H MOITOMY CYIbsl NpH
OCYIIECTBICHUN Ha JOCYIeOHOM 3Tare CyJeOHOro KOHTPOJs oOnajaert
CIICIYIONIMMHU TTOJTHOMOUHMSMHU: pa3peniaTb MPOBEICHNE OIEePaTHBHO-
PO3BICKHOTO MEpPONPHATHS W YIOBJICTBOPSITH HMIU OTKJIOHATH XOJa-
TalCTBO, BEIIIBUHYTOE B CBSI3U C IPOBEICHHEM MEPOIIPHUSTHS; POJICBATh
CPOK JCWCTBHSI TOCTAHOBIICHHS O 3aKOHHOM OTPaHUYCHUHM KOHCTHUTY-
HUOHHBIX NpPaB M CBOOOJ JIMIIa; UCTPeOOBATh JOMOJIHUTEIbHBIC
MaTepHasbl 00 OCHOBAHHUAX IIPOBEICHUS ONEPATHBHO-PO3BICKHBIX
MEpONpPHUSITUN; BBICIYIIUBATh JUIO, TIpaBa U CBOOOJBI KOTOPOTO
OrpaHUYeHBI, U MIPH HEOOXOAUMOCTH (B 3aBHCUMOCTH OT CKPBITOTO HJIH
OTKPBITOTO MPOBEICHUS ONEPATUBHO-PO3BICKHBIX MEPOTPHUITUI)
MH()OPMHPOBATH 3asBUTEIIS O MPUYNHAX MIPOBEACHHS B OTHOIICHHU HETO
OIIEPAaTHBHO-PO3BICKHBIX MEPONPUATHH; NPUHUMATh APYTHE MEpHl C
LEJIBIO TAPAHTHH KOHCTUTYIIHOHHBIX ITPaB U CBOOOT JIUIIA.

Takum o6pazom, Koncturynumonnsiii CyJ IpakKTUYECKU CO3/1ail
HEKHUil mpolecCyaibHbI MOPSIOK HaJUIekKACH MPABOBOH MPOIEAYPHI
VIS CymoB B cdepe cymneOHOTO KOHTPOJIS Ha CTaIuu J0CyneOHOTO
MPOM3BOZICTBA IO Jieny. B Hacrosimee Bpemsi dTa cTaausi CyaeOHOro
mporecca TpeOyeT ONpeieiIeHHOro 3aKOHOAATEFHOTO COBEPLICHCTBO-
BaHUsI.

OnHOW M3 OCHOBHBIX 33j1a4 KOHCTHTYIIMOHHOTO CYJIa, 3aKJIO-
HJacTCs 3aTa KOHCTUTYHIMOHHBIX HeHHOCTefI W IMIPUHIIUIIOB. Koneuno B
9TOM clly4ae, BO3MOKHOCTH OpraHa KOHCTUTYIIHOHHOTO Cy/ia J0CTaTOYHO
IIUPOKHWE U OH TOPOH MOXKET BBIXOJIUTH 32 PaMKH HOPMATHBHOTO
TOJIKOBAHUSI, UCTIONB3YsS AKCHOJIOTHUCCKUE MOMXOAbI K TECTUPOBAHUIO.
Nwmenno >tu noaHoMouns KorcturyrmorHoro Cyma o0s36IBat0T €ro OBITH
OTKPBITHIM OOIIECTBY, Yallle BBICTPAUBATH TUAJIOT C O0IIECTBEHHOCTHIO.

OcymecTBisisi opUIKATBHOE TOJIKOBaHHE TOsoKeHnH Konctu-
Tynuu U 3akoHOB, KoncturynmonHusii Cyn AsepOaiimxanckoit Pecrry6-
JIMKY BHOCHUT 3HAYMTEJIbHBIN BKJIAJ B OIPEAEICHUE TOTO, KAKOE HMEHHO
CMBICJIOBOE HAIIOJIHEHUE Ha COBPEMEHHOM 3Talle pa3BUTHs FOCYapCTBa U
MpaBa UMEET KOHKPETHAs LIEHHOCTb, PEHIaeT KOH(INKTHI, BO3HUKAIOIIIE
IIPH «CTOJIKHOBEHHI» HECKOJIBKMX [IEHHOCTEH, JIp.

Hampumep, Ilneaym Koncturynmmonnoro Cyma AsepOaiin-
)kaHnckoit Pecnybonmuku B cBoem [loctanoBiaenun «O TOTKOBAHUH
MOJIOKEHHST “UMEIOUINe BbICHIEE IOpHAMYEecKoe oOpa3zoBaHHe”,
MpeayCcMOTpeHHOro B crarbe 126 KoHcTuTynmm A3sepOaiiikaHCKOH
PecrryOnuku u psizie HOpPMATUBHBIX MPaBOBBIX akTOB» OT 30 mroHs 2014 1.
OTMETHUJI, «ITO 000N TpaBOBOH BOMPOC, B YACTHOCTH BOIPOC
OCYIIECTBJICHHS TpaB, 3aKperaeHHbIX B KOHCTUTYyUMH, TOJKEH
peryiupoBaThCs B 3aKOHOAATENBCTBE TakKUM 00pa3oM, 4TOOBI HE
HAHOCHJICS yIIepO KOHCTUTYIIMOHHO 3HAYMMBIM LIEHHOCTSIM, COOTIOAANICS
OasaHC MeX Ty 00IIIeCTBEHHBIMHU 1 YACTHBIMH HHTEPECAMM
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PazbsicHss CBOIO MO3MLMIO IO COXPAHEHHUIO OanaHca B CHCTEMeE
roCy1apCTBEHHOTO peryjiupoBaHusi B o0macTH oOpa3zoBaHuUs,
Koncrutynmonnsiii Cyn Asepbaiimxanckoil Pecybnmuku — ykaszan, 9To
OpraHbl IrOCYJAapCTBEHHOW BIAacTH B PaMKaX CBOMX IOJHOMOYMH
CBOOOJIHBI B OCYILIECTBICHUN TOCYIAPCTBEHHOTO PETYINPOBAHUS CHEphI
00pazoBaHUs.

OmHako Takoe PeryIupOBaHUE BO3ZMOXKHO TOJILKO B TOM CIIy4ac
¢dopme, eciau ompeieNeHre COOTBETCTBYIOIINX HANPABICHHUN BBICIIETO
00pa3oBaHus ObUIO OCHOBAaHO Ha OOBEKTHUBHBIX OOCTOSTEILCTBAX,
OTIPABIBIBAIIO CEO0s, CITY)KIIIO KOHCTUTYITHOHHO 3HAYUMBIM TICJISIM F OBIIIO
COpa3MEepHO TPAaBOBBIM CPEJICTBAM, HCIOIb3YEMBIM ISl JIOCTHIKEHUS
STUX LIEJIEH.

B cBs3u ¢ puckaMu cyaeiickoro akTUBU3Ma B HACTOSIILEE BpEMs
AKIIEHT MEPEHOCUTCS Ha HEOOX0IUMOCTh (POPMHUPOBAHUS TIEPCOHATHLHOTO
COCTaBa OPraHOB KOHCTHUTYIIHOHHOTO KOHTPOJIS TaKUM 00pa3oM, YTOOBI
CyIbH UMEJIU PA3JIMYHOE IIPABOCO3HAHUE, UTO [TO3BOJISIET KBOPYMY Cylei
paccMaTpUBaTh MOCTABJIEHHBIE IEPE]] HUMU BOIIPOCHI C PA3IIMUHBIX TOUEK
3pEHMS U B CIIOPE BBISIBUTH HCTHHY 10 JIETTY.

DkcnepThl BeHelnaHCKOW KOMUCCHH CBSI3BIBAIOT 3TO C TEM, YTO
«JIEMOKpaTHYECKOe OOIIECTBO 00S3aTEIIbHO ILIIOPATUCTUYHO — OHO
MIPEICTABIISICT COOOM TIOTIE TSI BRIPAYKEHUS PAa3INUHBIX YOSKICHUH, OyIb
TO hutocopcKue, STUICCKHUE, COIIUATBHBIC, TOTUTUICCKHIE, PETUTHO3HbIC
WM IpaBoBbIe yOexaeHus. OpraH KOHCTUTYIIMOHHOTO KOHTPOJIS IOJKEH
M0 CBOEMY COCTaBY TapaHTHPOBATh 3aIUTY HHTEPECOB PA3IMYHBIX TPYIII
Y CII0COOCTBOBATH O0IIIECTBEHHOMY ILTFOPATTU3MY.

JlernTHMHOCTB OpraHa KOHCTUTYIIHOHHOTO KOHTPOJISL M CTETIEHb
NPUHATUSA €0 OOIIECTBOM MOXKET OYeHb CHJIBHO 3aBUCETH OT TOrO,
HACKOJILKO OH B CBOCH pabOTe YUMTBIBACT Pa3HOOOPA3HBIC COIMATHHBIC
neHHocTn». He siBisiercs uckirodenneM u AsepOaiimkanckas Pecrry0-
JIMKA.

Ceroanst Koncturynnonsslii cyn AsepOalipkaHa UMeeT J0CTa-
TOYHO 3HAYUMBIH 00BeM mocTaHoBieHUU (O6omee 500), KoTOpHIE
BBIPAYKAIOT €r0 MPAaBOBbIE MO3UIMH OyKBAJIBHO 110 BCEM OTPACIISIM TpaBa.
OTH mnpaBoBbie NO3ULMU ObLTHM 00001IeHBI [Ipencenarenem cyna
npodeccopom . AOGmymiacBeIM W W3MAHBI B ABYXTOMHHUKE. [lomommio
BpeMs, KOTrJa FOpUJANYECKash OOIIECTBEHHOCTh M B OOIBIICH CTEIEHU
TCOPETUKU KOHCTUTYIIUOHAJINCTEI U3yvas MPaKTHUKY KOHCTI/ITYIII/IOHHOFO
Cyla, BBIABISIOT KJIIOUEBBIC PEIICHHWS W OTMEUAIOT WX BIHMSIHUE Ha
pa3BUTHUE MPABOBOI CUCTEMBI U ITPABOBOM KYJIBTYPHI B IIEJIOM.
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B 3akmroduennu, xoren OBl I OOCYXIEHUS TMPEIIOKHUTH
00bEeIMHEHHE YCHIINH KOHCTUTYITHOHHBIX CYJIOB TI0 COBEPIIICHCTBOBAHHIO
MPaKTUKH KOHCTUTYIITHOHHOTO KOHTPOJIS B HAIIINX CTPaHaXx.

K npumepy, ucciienoBarens OXHOTO M3 (QpaHIly3CKUX YHHBEp-
cuteroB (University of Caen Normandy) Dnuanopa bortuau ormernia
4TOo HcciegoBaHue 21-ro KOHCTHTYHHOHHO-3HAKOBBIX PEIICHUM
«constitutional landmark judgments» MO3BOJMIO BBISIBUTH TIIOOAIBEHO
3HaunMoe penreHue «global landmark judgments» s crpan Asum,
IenTpanbHoii u FO)xHON AMEpUKH.

ITo MHEHHIO HCCIIE0BATENS OTH PEIICHHS BBI3BIBAIOT BOJTHOBOU
adpdexr «ripple effecty u cymecTBEeHHO COIECHCTBYIOT Pa3BUTHIO
YHHUBEPCAIbHBIX KOHCTHTYIIHOHHBIX IIEHHOCTEH HE KOHMIMKTYHOIIHX C
HAIMOHAJIBHBIMU HHCTUTYTAMH ITPaBa.

Jymaio U MBI C KOJUIETaMH, YYUTHIBasi MPAKTUYECKH WICHTH-
YHYI0 JMHAMHKY Pa3BUTHS KOHCTUTYIIMOHHOTO 3aKOHOJATENbCTBA B
HAIIMX CTpaHaX MOIIU OBl B MIPOCTPAHCTBE MOCTCOBETCKHX PECITYyOIHK
co3narb QopyMm s 000OIIeHHs «TII0OANBHBIX pENISHUN» OpPraHoB
KOHCTHTYLIMOHHOT'O KOHTPOJISL.

OTH pemieHusl HapsAoy C pa3BUTHEM MPABOBOW MBICIH, TaK¥Ke
coleiicTBOBaIM Obl COBEPIICHCTBOBAHMIO NPABOBBIX KPUTEPUEB U
MTOJIXO/I0B /11 KOHCTUTYLIMOHHON IOCTHIIMH B HAILIUX CTPAHAX.

biaronapro 3a BHUMaHHUE.



«The Constitutional Court as the Interpreter and
the Guardian of the Constitution»

The Honorable Constitutional Justice of the
Constitutional Court of the Republic of Indonesia
Dr. Wahiduddin Adams, S.H., ML.A.

Presented in the International scientific and practical conference
«The Constitution as a Foundation for Building a Democratic State under
the Rule of Law» dedicated to the 30th anniversary of the Constitution of
the Kyrgyz Republic
June, 21st-23rd 2023

Session 1 — Topic: Constitutional heritage and the role of
constitutional justice in the formation of a legal, democratic state (11:50-
12:05)

Good morning,

Onbehalf of the Constitutional Court of the Republic of Indonesia,
I would like to congratulate the 30th anniversary of the Constitution of the
Kyrgyz Republic and wish further success in enforcing the law and
ensuring the fulfillment of human rights in the Kyrgyz Republic.
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It is safe to say that your country commits to drafting a constitution
that accommodates recognizing human rights principles. As stated by
Mark A. Graber in his paper entitled "Enumeration and Other
Constitutional Strategies for Protecting Rights: The View from
1787/1791," which was published in the Journal of Constitutional Law in
2007, containing provisions regarding human rights in the text of the
Constitution is a form of strategy for protection and assurance of the human
rights' existence, and by 2006, the number of countries which submitting
provisions about human rights increased significantly from 63 countries in
1946 to 188 countries.

Also, in this chance, I would like to express our gratitude for your

generosity in welcoming all of us and giving us a warm welcome in your
beautiful country, the Kyrgyz Republic. We are all here happy to gather and
participate actively in this conference which can expand our respective
comprehension and knowledge about law and Constitution.
In Indonesia, the thought of the urgency of the Constitutional Court was
embarked upon a long time before Indonesia declared its independence.
Specifically, history recorded that during the drafting constitution meeting,
one of Indonesia's prominent figures: Prof. Muhammad Yamin submitted
that the Supreme Court had to be given authority to authorize judicial
review. However, his idea was rejected back then, and one reason was a
need for more knowledge and experience to give the Supreme Court such
authority.

Then, in the Reformation era, the idea of the urgency of
establishing the Constitutional Court was proposed. The Amendment of
the 1945 Constitution affected the People's Consultative Assembly (well-
known as MPR in Indonesia), which no longer plays as the highest state
institution, which caused a transition from the supremacy of the MPR to
the supremacy of the Constitution. It is essential to highlight that before the
Amendment to the 1945 Constitution, Indonesia had a model hybrid
constitutionalism. The characteristic feature of this constitutionalism
model is the accumulation of power in Parliament at the peak of power as
sovereign.

Therefore, due to the fundamental change, it is necessary to
provide an institutional and constitutional mechanism as well the presence
of state institutions that deal with contingencies disputes between state
institutions which have now become equal and mutually offset and
controlling (check and balances). Moreover, society is pressured to
improve the judicial review system, which is limited to regulations under
the law and laws against the Constitution.

Itis essential to highlight that before reformation or during the new
order (Orde Baru) period, the government claimed itself as the
Constitution's only and final interpreter. For instance, in the new order
government, the government had a one-sided interpretation of Article 7 of
the 1945 Constitution (before the amendment version).
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The original version states that the "President and the Vice
President hold office for a five-year term and may be reelected."” However,
"may be reelected" has been used seven times. Thus, this article has been
reformed, and now it is stated clearly that the "President and the Vice
President hold office for a five-year term, and may subsequently be
reelected for the same office for only one term of office." It is a very
different practice nowadays. With the existence of the Constitutional Court
in Indonesia, the final interpreter of the Constitution is no longer in the
executive hands but in the Constitutional Court. Therefore, the
Constitutional Court is the only one and the final interpreter of the
Constitution in Indonesia. By being the final interpreter of the
Constitution, the Court plays a significant role in laying the foundations of
constitutional interpretation as reflected in its decisions.

The Court's decisions in the form of canceling phrases,
paragraphs, and even the whole law, in case of the judicial review against
the 1945 Constitution, is a constitutional effort to protect and uphold the
supremacy of the Constitution. Under Article 24C paragraph (2) of the
1945 Constitution, the Constitution has given authority to the Court as one
of the perpetrators of judicial power serves to oversee the Constitution (the
guardian of the Constitution) and its function as the highest interpreter of
the Constitution. The Interpretation of the Court affirms that sovereignty is
in the hands of the people based on the Constitution as well as the statement
that the State of Indonesia is a state of law, where it can be seen as the firm
stance of democratic administration principle of the state which is based in
the Constitution.

Also, In the 1945 Constitution, it is clear that the 1945
Constitution respects, protects, and recognizes the Indonesian people's
rights, including human and constitutional rights. In preserving the
progressive movement towards establishing a legal and democratic state
and implementing the mandate of the 1945 Constitution in regards to
interpreting and guarding the 1945 Constitution, through its decisions, the
Court has recognized some of the rights as constitutional rights.

For instance, the water right is not stipulated explicitly as a part of
the human rights in the 1945 Constitution because the 1945 Constitution
merely stipulates that 'the land and waters and the natural wealth contained
in it shall be controlled by the state and utilized for the optimal welfare of
the people.! However, through case numbers 058-059-060-063/PUU-
11/2004 and 008/PUU-III/2005, the Court has recognized and submitted
that the water right is part of the right to live prosperous physically and
spiritually, which also be substance part of human rights, as it is also
protected and recognized under Article 28H paragraph (1) of the 1945
Constitution and the provisions of Article 33 paragraph (3) of the 1945
Constitution.
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Other examples of the taken progressive movement of the Court
are that the Court has recognized two other rights as constitutional rights,
namely the right to legal aid, the right to vote, and the right to be the
candidate. Regarding the right to legal aid, the Court submitted through
case number 006/PUU-11/2004 that the right to legal aid is part of human
rights which shall be considered and recognized as the people's
constitutional rights. However, the Constitution does not explicitly
stipulate it. The Court's justification for the right to legal aid as a
constitutional right is the constitutional statement that Indonesia is a
constitutional state under Article 1 paragraph (3) ofthe 1945 Constitution.

Another is that regards to the right to vote and the right to be a
candidate. In case number 11-17/PUU-1/2003, the Court submits that the
constitutional rights to vote and be a candidate are protected by the
Constitution, the laws, and the international convention. Thus, any
limitation of deviance, nullification, and abolition of these rights is a
breach of the citizens' human rights. The right to vote and be a candidate is
not explicitly stipulated under the 1945 Constitution, but the Court affirms
these rights as a part of constitutional and human rights.

To sum up, for nearly 20 years, the Constitutional Court of the
Republic of Indonesia has worked hard to ensure that the mandate of the
1945 Constitution to guard the 1945 Constitution protect its people's
rights. By interpreting the 1945 Constitution, the Court plays a
fundamental role in preserving the democratic system in Indonesia as
Indonesia is a state of law, in which the sovereignty is in the hand of the
people based on the constitution.

Also, in the future, the Constitutional Court expects that the Court
can continue to be part of the law system, which preserves democratic
values and protects its people's rights as it is mandated in the 1945
Constitution.

63



Heoguyuanvnweiii nepesoo

"KOHCTUTYUMOHHBIH CyJI KAK TOJKOBATeJIb
U xpanurteab Koncrurynun"

Baxuaynaun Aname, Cyabst KoHcTHTYHIMOHHOTO cyna
PecnyOosniuxku UHaone3ust

Ot umenu Koncrutynuonsnoro cyna Pecnyonuku Unnonesus s
xoten Obl mozapaBuTh Bac ¢ 30-metreM Konctutynmu Keipreizckoit
PecnyOnuku u moxenaTh JalbHEHWIIMX yCIEXOB B oOecrledyeHUH
COOMIONIEHHSI 3aKOHOB M pealu3allid NpaB 4dejoBeka B KbIpreizckoii
PecnyOmnmke. MoXXHO ¢ yBepEHHOCTBIO CKa3aTh, YTO Ballla CTpaHa OepeT Ha
cels1 00s13aTeNbCTBO pa3paboTaTh KOHCTUTYLHUIO, YUHUTBIBAIOLIYIO
MIPU3HAHHbIE IPUHIIMIIBI IPAB YEJIO0BEKA.

Kak ormeuaer Mapk A. ['pabep B cBoeii padore "llepeunciienue u
JIpyrue KOHCTUTYLHOHHbIE cTparernu 3ammthl mpas: The View from
1787/1791", onyonukoBanHoi B 2007 roxy B Journal of Constitutional
Law, BKJII0OYeHHE B TEKCT KOHCTHTYLIMH HOJIOKEHUH O IIpaBax deloBeKa
ABJIsIETCS ONHOW M3 (QopMm cTpareruu 3amuThl U oOecmedeHus
CYIIIECTBOBAHUS MpaB yenoBeka, u K 2006 Toxy 9uciio CTpaH, B KOTOPBIX
IpeJcTaBJEHbl IOJOXEHHUSA O IIpaBaX 4YeJoBeKa, 3HAYUTEJIbHO
yBenuIrIII0Ch ¢ 63 ctpan B 1946 romy mo 188 cTpas.

Takske, TONB3YyACh cllydaeM, s XOTeJd Obl BBIPA3UTh HAIILy
OJarolapHOCTh 3a Bally HIEAPOCTh, C KOTOPOW BBl MPHHSIN BCEX HAC H
OKa3aJd HaM TeIUIbIH MpUeM B Ballleil mpekpacHoi cTtpaHe, Pecmybmmke
Keipreizcran. Mbl Bce 37ech palibl coOpaTbecs U MPHHATH aKTHBHOE
ydacTHe B ITOW KOH(PEpEHIMH, KOTOpas MOXET PACHIIMPUTh HALIH
MpeCTaBlIEHUs M 3HaHUsA 0 ipaBe U Konctutyuu.

B Wnpnone3un mbicip 0 HeoOxoguMocTu cosnanusi Konerury-
LIMOHHOTO CyJla BO3HUKJIA 33JI0JIT0 J0 MPOBO3MIAIIEHUS HE3aBUCUMOCTH
cTpaHbl. B wacTHOCcTH, ucTopus 3aduUKCHpOBana, 4TO BO BpeMs
COBELAHUs 10 IOATOTOBKE MPOEKTa KOHCTUTYLUH OIMH U3 BUIHBIX
nesteneit Uunonesuu: I[lpodeccop Myxamman SIMuH 3asBUiI, 9TO
BepxoBHblil cyn J0bKeH ObITH HAAENHCH IMOJHOMOUYMSIMHU paspeluaThb
CyaeOHBII KOHTPOJIb.

OnHako Torja ero ujes Oblla OTBEPrHYTa, U OJHOW M3 MPUYHH
3TOTO ObLIA HEOOXOAMMOCTD B JIOTIOJIHUTEIBHBIX 3HAHUSX U OITBITE, YTOOBI
HaJIeJUTh BEpXOBHBIA CyJ TAKHUMHU IMOJHOMOYHSMHU. 3aTeM, B DSIOXY
Pedopmanmm, Opl1a BRIABHHYTA HACS O HEOOXOAMMOCTH CPOYHOTO
coznanust KoHCTUTYIIMOHHOTO Cy/Ia.
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ITormpaBka k Koucrurymuu 1945 roma 3arpomyma Hapomaoe
KOHCYJIbTaTUBHOE coOpanme (u3BecTHOe B WHmoHe3sunm kak MPR),
KOTOPOE MEPECTaIO UTPaTh POJIb BBICILIETO FOCYJAPCTBEHHOIO HHCTUTYTA,
YTO IPUBEJIO K Iepexofy oT BepxoBeHcTBa MPR k BepxoBeHCTBY
Koncturynuun. BakxHo mog4yepkHyTb, UTO JO BHECEHHS IONPaBOK B
Koncturynuto 1945 roga B MHmoHe3uu cymiecTBoBajga MOJIEIb
TUOPUTHOTO KOHCTUTYIMOHANMM3MA. XapaKTePHOU UepToil 2TON Mojenu
KOHCTUTYLMOHAIN3MA SIBIISIETCSI HAKOIUICHHE BJIACTU B MapjaMEHTEe Ha
UK€ BJIACTHU CyBEpEHA.

[TosTomy B CBsI3U ¢ (yHAaMEHTAIbHBIMU H3MEHEHHSIMH HE00XO-
AUMO obecrieunTh PIHCTI/ITyIIPIOHaJIBHLIﬁ u KOHCTPITyHHOHHBIﬁ MCXaHH3M,
a TaKKe HaJM4YHe TOCYIApPCTBEHHBIX HHCTUTYTOB, PacCMaTpPHBAIOIINX
HETPEIBUICHHbIC CIIOPBI MEXIY TOCYIapCTBEHHBIMH HHCTUTYTaMH,
KOTOpBIC TEIICPh CTaJM paBHBIMU KW B3aMMHO KOMIICHCUPYIOIIMMHU U
koHTponupytomumu (check and balances). Kpome Ttoro, obmectso
BBIHYK/ICHO COBEpIICHCTBOBATh CHCTEMY CyIE€OHOTO KOHTPOJIS, KOTOpast
OrpaHUYMBaACTCs HOpMaMH, NPEAYCMOTPCHHBIMU 3aKOHOM, U 3aKOHaMH,
npoTuBopeyanimmu Koncturymm.

BaxxHo orMeTuTh, uTo 10 pedopManuu WM B MEPUOJ HOBOTO
nopsinka (Orde Baru) mpaBUTENBCTBO 3asBISUIO O ceOe Kak O €IUHCT-
BEHHOM M OKOHYaTelIbHOM TojikoBarene Koncrurynuu. Hanpumep, npu
HOBOM TIOPSJKE MPaBUTEIBCTBO OJHOOOKO TPaKTOBAJIO CTaThio 7
Konctutyruu 1945 roga (mo BHeceHHUs MOMPaBOK). B mepBoHavaipHOM
BEPCUU TOBOPUTCS, UTO "MPE3UACHT U BUIC-TIPE3UACHT 3aHUMAIOT CBOU
IIOCTHI Ha MATWIETHUH CPOK ¥ MOTYT OBITH 1epen30panbr”. OTHAKO CIIOBO
"MoryT OBITH TIepen3OpaHbl" OBUIO HCITONIB30BAHO CEMb pa3. Takmm
oOpa3zom, 3Ta craThst Obula pedopMHpPOBaHA, U TENEph B HEHl YETKO
yKa3aHo, 4TO "TPe3HJIeHT M BUIE-TIPE3UICHT 3aHMMAaIOT CBOM TIOCTHI B
TCUCHUC ITATH JICT, @ BIIOCJICACTBHUHA MOFyT 6BITB HepeI/I36paHBI Ha Ty Xe
JIOJDKHOCTh TOJILKO Ha OJIMH CPOK". CerojHsi 3TO COBCEM JpyTasi IPaKTHKA.
C nosinenueM B MHnoHe3nn KOHCTUTYLIMOHHOIO Cy/la OKOHYAaTEJIbHOE
TOJIKOBAHUC KOHCTI/ITyHI/II/I Tenepb HaXOoOUuTCs HE B pyKax HUCIIOJIHU-
TeJbHOUW BiactH, a B KoHcturynuonHom cyne. Takum oGpaszom,
KoHCTUTYITHOHHBINA CyI SBISETCS CIMHCTBEHHBIM M OKOHYATCIIHHBIM
tonkoBareneM Konctutynnu B UnnoHe3UN.

SIBnssice okoHYATENbHBIM TOJKOBaTeneM Koucrturynmm, Cyn
WUTPAET BAXKHYIO POJIb B CO3AAHUH OCHOB KOHCTUTYIIMOHHOTO TOJIKOBAHMUS,
YTO OTpaxkaercs B ero pemeHusx. Pemenns Cyna B Buje oTMeHBI (ppas,
naparpa)oB ¥ Jake BCEro 3aKOHa B ciydae CyneOHOro mepecMorpa
Koncturyuuu 1945 rona - 3T0 KOHCTUTYLIMOHHAS MOMbBITKA 3alUTUTH U
TToIIepPkaTh BEpXoBeHCTBO KoHCcTHTYITHH.
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Comnacno myHkty (2) crarsu 24C Koncruryuun 1945 rona,
Koncturymus nagemmina Cyn Kak OXHOTO M3 WCIIONHUTENCH CymeOHOU
BIIACTH TOJHOMOYMSIMHU TI0 Hanz3opy 3a KoHcTuTynwmeil (XxpaHuUTETh
Konctutyuun) u ero (yHKIUel BBICHIEr0 TONKOBaTelsl KOHCTHTYLHH.
TonkoBanme Cyna MOATBEPKIACT, UYTO CYBEPEHUTET HAXOJUTCS B PyKax
Hapoya Ha ocHOBaHMH KOHCTHTYIHH, a TaKkKe YTBEPKIACHHUE O TOM, YTO
rocynapcTBo MHIoHE3Us sABIsieTCA MPAaBOBBIM TOCYAapCTBOM, LI 3TO
MOYKHO paccMaTpuBaTh Kak TBEPAYIO TO3MIIMIO MPUHIUIA JEeMOKpaTH-
YEeCKOTO YIIPaBJIeHHS TOCYIapCTBOM, KOTOPBIA OCHOBaH Ha KoHCTHTYTIHH.

Kpowme Toro, uz Koncrurynnn 1945 rona sicHo, 4TO OHa yBaXkaer,
3aIAIIACT ¥ IPU3HACT ITpaBa HHIOHE3UICKOTO HAPO/Ia, B TOM YHCIIC TIpaBa
YeJIOBEKa M KOHCTUTYLHMOHHBIE mIpaBa. CoxpaHss MOCTyNaTelbHOE
JBIKCHUE K CO3IaHUIO MPABOBOTO U JEMOKPATUYECKOTO rOCyaapcTBa U
BBITIONHSAS MaHaaT Konctutynmu 1945 roma B OTHOIIIEHUH TOJIKOBAHUS U
3amuthl Konctutyuuu 1945 roma, cyq CBOMMH pELICHUSIMU MNpU3HAI
HEKOTOPbIC IIPaBa B KAYECTBE KOHCTUTYIIMOHHBIX MTPaB.

Hanpumep, npaBo Ha Bojy mpsiMO He ykazaHo B KoHcTuTynuu
1945 rona xak yacThb mpaB yesioBeka, ockoiabky Koncturyuus 1945 rona
JIAIIBH TJIACHT, YTO "3eMJIT U BOABI U COAEPIKAIIUECS B HUX MPUPOTHBIC
dorarcTBa MOJDKHBI HAXOAUTHCS TOJ KOHTPOJEM TOCydapcTBa H
HCIIOIH30BATHCS JIJIsl ONTHMAJILHOTO OJIarocoCTOsHYS Hapoya'.

Opnako B pamkax jgesn Ne 058-059-060-063/PUU-11/2004 wu
008/PUU-I11/2005 Cyn mpu3HaI 1 3asSBWII, YTO MPABO HA BOAY SBISETCS
YacThIO ITPaBa Ha (PU3UYECKOE U JYXOBHOE MPOIBETAHNE, KOTOPOE TAKIKE
SIBJISIETCSI CYIIIECTBEHHON YaCThIO MPAB YEJIOBEKA, MTOCKOIBKY OHO TaKXKe
3aIAIIEHO W TIPU3HAHO B COOTBETCTBHUU C IyHKTOM (1) crtarem 28H
Konctutymuu 1945 roga w momoxeHussmu nyHkTa (3) cratbu 33
Konctutytuu 1945 rona.

Hdpyrumu npumepamu mporpeccuBHOro apwxkeHus Cynma
siBisieTcst To, yto Cyn mpu3Hal Ba APYTUX IpaBa B KAaYECTBE KOHCTH-
TYIIMOHHBIX TIPaB, & IMEHHO TPABO HA IOPUAMYECKYIO MOMOIIh, MIPaBO
rojiocoBaTh W MpaBo OBITh KaHIWAAaToM. UTo KacaeTcs mpaBa Ha
FOPUIHMYECKYFO TIOMOIIb, TO B ene Ne 006/PUU-11/2004 Cyn 3asBui, 9410
MpaBO Ha HOPUIWYECKYIO TMOMOIIb SIBISETCS YAcCThIO IMpaB YeJIOBEKa,
KOTOpBIE JOJDKHBI pacCMaTpUBAThCS W TMPHU3HABATHCA B KadyecCTBE
KOHCTUTYIIMOHHBIX TIPaB HApo/Ia.
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Onnako B KoHcTuTynuum »3To mpsiMmo He 3akpemieHno. Cyn
00OCHOBBIBAET MPaBO Ha IOPUANYECKYIO TTOMOIH KaK KOHCTUTYIIMOHHOE
IMpaBO KOHCTUTYIUUOHHBIM 3ad4BJICHUEM O TOM, YTO I/IHI[OHCSI/ISI SABIIACTCA
KOHCTUTYIITMOHHBIM TOCYAapCTBOM cOrlIacHO TMyHKTY (3) crtathm 1
Konctutytuu 1945 rona.

pyroe obocHOBaHMEe KacaeTcsi M30MpaTeNbHOTO TpaBa U Ipasa
obITh KauauaaroM. B genme Ne 11-17/PUU-1/2003 Cyn yTBepKaaet, 4To
KOHCTHUTYIITMOHHBIC TIpaBa TOJOCOBATh M OBITh KAaHIUIATOM 3aIlUIICHBI
KoncTtutynueil, 3akoHaMl ¥ MEXIYHApOAHONW KOHBeHLHEH. Takum
o0bpazom, mo0oe orpaHnYeHNe, OTKIIOHEHUE, AHHYJIMPOBAHIE HITH OTMCHA
ATUX MpaB SIBISICTCS HApYUICHUEM IpaB 4elioBeka rpaxiaH. [IpaBo
roJ0COBaTh M OBITH KAHIUAATOM HE IMPOIHCAHO MpsiMo B KoHcTUTyIHH
1945 roga, no Cyn moaTBep KAaeT STU IpaBa KaK YacTh KOHCTUTYIIMOHHBIX
IIpaB M IIPaB YeIIOBEKa.

ITonBoas uTor, MOKHO CKa3aTh, 4YTO HA NPOTSHKEHUH NoUTH 20 1eT
Koncturyumonnsiii cyn Pecrybnukn MHIOHE3US YIIOPHO TPYAMIICS HAX
TeM, 4TOOBI 00ECTICUUTh 3aIUTY IPAB HAPO/Ia B COOTBETCTBUH C MaH/IaTOM
Konctutymuu 1945 rona.

Tonkyst Koncturymuio 1945 roma, Cyn urpaetr ocHOBOIOJA-
TarollyIo POJIb B COXPAaHEHUH JEMOKpaTHYECKOl cucTeMbl B H0HE3MH,
IIOCKOJIbKY VHIOHE3Ms! SIBIISETCS IPaBOBBIM IOCYIAapCTBOM, B KOTOPOM
CYBEpPEHMTET HaXOJUTCSI B pyKax Hapo/ja Ha OCHOBE KOHCTUTYyLMHU. Kpome
Toro, KOHCTUTYLIMOHHBIN CyJl pACCUMTHIBACT, YTO B OyAYIIEM OH CMOXKET
OCTaBaThCs YacCTbIO MPABOBOM CHUCTEMBI, KOTOpas COXpaHseT JeMOKpa-
THUYECKUE LICHHOCTH U 3aIlUIIACT IpaBa HapoAa, KaK 3TO IPELyCMOTPEHO
Konctutyuueit 1945 rona.
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«Constitutional heritage and the role of constitutional
justice in the formation of a legal, democratic state.
Experience of Romania»

Cheorghe Stan, Judge of the Constitutional
Court of Romania

The Constitution is the Fundamental Law of a State, composed of
norms vested with supreme legal force and which regulates those
fundamental social relations which are essential for the establishment,
maintenance and exercise of power.

Both the content and the procedure for adopting and amending the
Constitution externalise a particular, specific legal force of the
constitution, which is most clearly expressed by the rule of the
fundamental law, which places the constitution at the top of the hierarchy
of legal norms. From that perspective, the constitution is the decisive
benchmark for assessing the validity of all socio-economic acts and facts,
having a superordinated position in the system of law, justified both by the
adoption procedure, by the superordinated position of the issuing
authority, and by the legal rules it contains. Thus, according to its content, 1t
is necessary that the supreme law be adopted or amended by a State body
specially established for that purpose, by a specially specified majority,
which confers a certain stability on the constitution.

The manner in which the revision of the constitutions is carried out
may constitute a criterion for classifying them. Thus, if the amendment of
the constitution is made according to the same procedure as the ordinary
laws are amended, we are in the presence of a flexible or flexible
constitution, and if it is done by rules other than the usual rules, we are
faced with arigid constitution.
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In Romania, one method used to achieve this goal was to establish
an extremely cumbersome amendment procedure. The Romanian
Constitution adopted in 1991 was revised in 2003 with full respect for the
relatively difficult procedure established for this purpose (rigid
constitution). Thus, in accordance with Article 151 of the republished
Constitution, the draft or proposal for revision must be adopted by the
Chamber of Deputies and the Senate, in separate sittings, by a majority of
at least two thirds of the members of each House. If the two Chambers
adopt different texts, the mediation procedure (the only situation in which
this procedure is still applicable) is used by establishing a joint committee
(consisting of 7 senators and 7 deputies) which decides by majority only on
the different drafting of the constitutional law. The report of the Mediation
Committee shall then be submitted to the vote of each House. If either the
Mediation Commission does not agree on the texts in divergence or the
report drawn up by it is not approved by each Chamber, the debate shall be
used in the joint session of the Joint Chambers, which shall decide by a vote
of at least three quarters of the number of deputies and senators. The
revision is not final unless it has been approved by a referendum held no
later than 30 days after the date of adoption of the draft or proposal in
Parliament.

The clarification of the limits of the revision in respect of which the
prohibition on amendment, in principle, ad aeternam operates, may lead to
the possibility of ensuring stability for certain constitutional values,
considered fundamental for society and the State, and therefore declared
intangible. Therefore, the Romanian Constitution adopted in 1991 sets out
some areas in which no revision initiative can be accepted. Thus, according
to Article 152, the national, independent, unitary and indivisible character
of the state, the republican form of government, the integrity of the
territory, the independence of the judiciary, the political pluralism and the
official language cannot form the object of revision. Review initiatives
aimed at suppressing public rights and freedoms or their safeguards cannot
also bereceived.

After the collapse of the communist regime in December 1989, by
the new Constitution, adopted at the session of the Constituent Assembly
on 21 November 1991 and approved by the national referendum of
December 8, 1991, revised in 2003, the Constitutional Court was
established as a politico-jurisdictional authority, independent of any other
public authority. The dual legal nature of the Court is explained both by the
method of appointing its members and by the nature of the tasks which it
performs. The role of the Constitutional Court is to guarantee the
supremacy of the Constitution and to support the proper functioning of
public powers within the framework of constitutional relations of
separation, balance, cooperation and mutual control,in parallel with the
effective legal protection of citizens' fundamental rights and freedoms.
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According to Article 146 of the Fundamental Law, the
Constitutional Court has the following powers:

a) To adjudicate on the constitutionality of laws, before
promulgation, upon referral by the President of Romania, the President of
either of the Chambers, the Government, the High Court of Cassation and
Justice, the Advocate of the People, at least 50 Deputies or at least 25
Senators, as well as ex officio, on initiatives to revise the Constitution;

' b) To adjudicate on the constitutionality of treaties or other
international agreements, upon referral by the President of either of the
Chambers, at least 50 Deputies or at least 25 Senators;

¢) To adjudicate on the constitutionality of the Standing Orders of
Parliament, upon referral by the President of either of the Chambers, by a
parliamentary group or at least 50 Deputies or at least 25 Senators;

d) To rule upon objections as to the unconstitutionality of laws and
ordinances, raised before the courts of law or commercial arbitration; a
plea of unconstitutionality may also be brought up directly by the Advocate
ofthe People;

e) To settle legal disputes of a constitutional nature between public
authorities, at the request of the President of Romania, the President of the
either of the Chambers, the Prime Minister, or of the President of the
Superior Council of Magistracy;

f) To guard the observance of the procedure for the election of the
President of Romania and to confirm the ballot returns;

 g) Toascertain the circumstances that may justify the interim in the
exercise of the office of President of Romania, and to report its findings to
Parliament and the Government;

h) To give advisory opinion on the proposal to suspend from office
the President of Romania;

1) To guard the observance of the procedure for the organization
and holding of a referendum, and to confirm its returns;

j) To check compliance with the conditions for the exercise of the
legislative initiative by citizens;

k) To rule upon the challenges of unconstitutionality of a political
party;

1) To also fulfill other prerogatives stipulated by the organic law of
the Court.
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The process of strengthening the status and role of the
Constitutional Court was continued through infra-constitutional
regulations. Thus, Law 10.47/1992 on the organisation and functioning of
the Constitutional Court was amended, following the revision of the
Constitution, by Law no. 232/2004, a new task of the Constitutional Court
was introduced on the basis of Article 146 lit. 1) of the Constitution: to rule
ex officio on the law revising the Constitution, within 5 days of'its adoption
by the Parliament.

Through the 2004 amendment of Law no.47/1992, it was
established that even after the completion of the process of adoption by the
derived constituent assembly, the law revising the Constitution, the Court
must rule, of its own motion, on the text of the law resulting from the vote in
Parliament. The decision finding that in the process of revising the
Constitution was not respected the provisions of the Constitution is sent to
the Chamber of Deputies and the Senate, in order to review the law on the
revision of the Constitution. In other words, this second decision of its own
motion by the Constitutional Court also has binding effects.

In 2010, the Organic Law of the Court was amended again by Law
n0.177/20105, another task of the Constitutional Court being regulated: to
rule on the constitutionality of the decisions of the plenum of the Chamber
of Deputies, the decisions of the plenum of the Senate, as well as the
decisions of the plenary of the two Chambers of Parliament.

Unlike the task introduced by law in 2004, which was considered
to be natural, because the draft law on the revision of the Constitution,
adopted by the Parliament, escapes the constitutionality review, which
could have the consequence of ineffectiveness of the ex officio control
exercised by the Court over the draft or proposal for revision, the extension
of'the jurisdiction of the Court in 2010 led to a heated dispute. Among other
things, it was considered that this amendment 'became too low on the scale
of values the role of a constitutional tribunal' and the fact that 'to allow the
review of the Court over legislative parliamentary decisions means
admitting that it may decide, instead of Parliament, on appointments to
public offices and dignity, so that it could replace Parliament', concluding
that 'this amendment (completion) must be regarded as a serious political
and parliamentary error'.

The position expressed by the Constitutional Court in this respect
was that the establishment of its task to exercise such a constitutional
review represents the expression of the diversification and consolidation of
the competence of the Constitutional Court, the sole authority of
constitutional jurisdiction in Romania, and a gain in the efforts to achieve a
rule of law and democracy.
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The disputes created around the increase of the powers of the
Court by introducing into its competence the constitutionality review of
the decisions of the Parliament were followed by the adoption of the Law
amending paragraph (1) of Article 27 of Law No 47/1992 on the
organisation and functioning of the Constitutional Court, by which this
task of the Court was abolished. Having received a priorireview, the Court
upheld the objection of unconstitutionality and found that the legislative
solution that excludes from constitutionality the decisions of the
Parliament that affect constitutional values and principles is
unconstitutional. On that occasion, the Court noted that the legislative
amendment, in the sense of eliminating the power of the Constitutional
Court to rule on the constitutionality of the decisions of the plenum of the
Chamber of Deputies, the decisions of the plenum of the Senate and the
decisions of the plenary of the two Chambers of Parliament, without
distinction, only to impair the authority of the Constitutional Court, a
fundamental institution of the state, and thus to defeat the principles of the
rule of law, leading to difficulties in achieving a state policy appropriate to
the consolidation and development of a democratic state, in which
compliance with the Constitution, its supremacy and laws is mandatory.
The Court emphasised that the rule of law, democracy and society must not
remain a fundamental principle, with purely theoretical value, without
practical consequences, but a reality correctly received by both public
authorities and citizens. However, the exclusion from the constitutional
review of all decisions of the plenum of the Chamber of Deputies, the
decisions of the plenum of the Senate and the decisions of the plenary of the
two Chambers of Parliament is not based on the rule of law, but, possibly,
on considerations of opportunity which, by their essence, presuppose
subjectivism, interpretation and arbitrariness, and constitutional justice is
based on the rule of law, not on opportunity. Thus, this task cannot have the
meaning of an “excessive” task for the Constitutional Court, but it
inseparably integrates, once it has been legitimately granted, a legal
mechanism capable of contributing to the realisation of the principle of
separation and balance of powers in a state governed by law, democratic
and social. To appreciate and decide on the work of the Constitutional
Court, especially in terms of quantitative standards, means its incorrect
reception and, moreover, ignoring the substance of its fundamental role.

In order for the exercise of that power to be carried out with full
respect for Parliament's place and role in the rule of law, the Court held that
in the regulation of that power it is necessary to take into account the fact
that 'only decisions of the Parliament, adopted after conferring new
powers, decisions affecting constitutional values, rules and principles or,
as the case may be, the organisation and functioning of constitutional
authorities and institutions,may be subject to constitutional review'.
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The conclusion is that it is necessary to constitutionalise the two
powers currently regulated at the infra-constitutional level, as an effect of
repealing letter 1) of Article 146 of the Constitution. The abolition of these
powers by a simple repeal of the constitutional text on the basis of which
they were regulated is liable to violate access to constitutional justice for
the defence of constitutional values, rules and principles, i.e. the
suppression of a guarantee of these values, rules and principles, which also
include the scope of fundamental rights and freedoms. For these reasons,
by unanimity of votes, the Court found that the repeal letter 1) of Article 146
of the Constitution is unconstitutional, as this violates the limits of the
revision provided by Article 152(2) of the Constitution, insofar as it is not
accompanied by the corresponding constitutionalisation of the powers of
the Constitutional Court to review the law on the revision of the
Constitution adopted by the Parliament and the constitutional review of the
decisions of the plenum of the Chamber of Deputies, the decisions of the
plenary of the Senate and the decisions of the plenary of the two Chambers
of Parliament that affect constitutional values, rules and principles or, as
the case may be, the organisation and functioning of constitutional
authorities and institutions.

As regards the effects of the decisions of the Constitutional Court,
the seat of the matter is given by Article 147 of the Constitution. According
to him, “The decisions of the Constitutional Court shall be published in the
Official Gazette of Romania. From the date of publication, decisions are
generally binding and have power only for the future. It has been
established in the case-law of the Court that this general binding nature
covers not only the operative part of the decisions of the Constitutional
Court, but also the considerations on which it is based, both of which
impose with the same force on all subjects of law. Consequently, both the
Parliament and the Government, respectively the public authorities and
institutions, are to fully respect both the recitals and the operative part of
the Court's decisions.
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Heoguyuanvnweiii nepesoo

«KoHCTUTYLIMOHHOE HacJIeiue U PoJib
KOHCTUTYIHOHHOTO PABOCYIHS B CTAHOBJIEHUH NIPABOBOIO,
AeMOKPpaTH4YeCcKoro rocyrapcrsa. OnsIiT PymMbIHUM

I'eopre Cran, cynbsi KOHCTUTYLIHOHHOTO
cyna PymbiHum

KonctuTynuus sBiasieTCss OCHOBHBIM 3aKOHOM TOCyHapcTBa,
COCTOSIIIUM M3 HOPM, 00JaJarolIUX BBICHICH FOPUANYSCKON CHIIOW M
PETyIUPYIONIUM T€ OCHOBHBIE OOIECTBEHHBIE OTHOIICHHS, KOTOPHIE
HEOOXOMMBI JJIsl YCTAaHOBJICHUS, TMOMJEPKAHUS M OCYIICCTBICHUS
BJIACTH.

U coneprkanue, v MOPSIOK MPUHSITHS U U3MEeHEHUSI KoHCTUTY N
BOILIOMIAIOT B cebOe 0CcoOyro, Crenu(UuecKyr HOPHINYECKYIO CHITY
KoHctutyum, Kotopasi Haubosiee sipko BbIPaXKaeTCsi B HOPME OCHOBHOTO
3aKOHa, cTaBsiuleil KoHCTUTYLHIO Ha BEpIIMHY HEepapXUU IIPABOBBIX HOPM.
C o710l ToukH 3peHust KOHCTUTYHS SIBIACTCS PEIIAIONIIM KPUTEPUEM TSI
OLICHKHN HeﬁCTBHTCHBHOCTH BCEX COOMAJIBHO-DKOHOMHNYCCKHUX AKTOB U
(bakToOB, 3aHHMMAas MPUOPHUTETHOE TOJOKECHHE B CHCTEME MpaBa,
OIPaBIAHHOE KaK MPOIELy POl IPUHATHS, TAK U TPUOPUTETHBIM TTOJIOMKE-
HUEM OpraHa, U3/IA0IIero 3aKOH, U COMEPIKANUMHUCS B HEM MPABOBBIMH
HOpMaMu. TakuM 00pa3oM, COINIACHO €ro COAEPIKAHUI0, HEOOXOIUMO,
9100l BBICHIMH 3aKOH ObUI MPUHAT WM W3MEHEH TOCyIapCTBEHHBIM
OpraHoM, CHEIHAJBHO CO3MaHHBIM ISl 3TOW IEJH, CHEIUATbHO
OrOBOPCHHBIM 60HI)IHI/IHCTBOM rojiocoB, 4TO IMMpUAACT KOHCTI/ITyHI/II/I
OIPEJICIICHHYO CTA0MITBHOCTb.

Kputepuem mis ux xmaccu(UKalud MOXKET CIIYKUTh CIIOCOO
ocymecTBieHus: nepecMmorpa Koncrturyuuii. Takum oOpa3om, eciu
BHECEeHHE MomnpaBok B KOHCTUTYHHIO MPOUZBOIHUTCS O TOH Ke
MPOLEAYPe, YTO U B OOBIUHBIC 3aKOHBI, Mbl MMEEM JICJI0 C «THOKOI»
Koucturyuumeil, a ecnu 3To nmenaercs MO MpaBHIaM, OTIUYHBIM OT
OOBITHBIX ITPABUJII, MBI CTAIKUBAEMCSI C «KECTKOW» KOHCTUTYTIHEH.

B PymBIHUM OTHWM W3 METONOB IOCTMKCHHSI TOW IIETH OBLIO
BBEJICHHE YPE3BBIYAHO YCI0KHEHHON MPOLEAypbl BHECEHMSI TOMPABOK.
Koncturyrus Pymeianu, npunsaras B 1991 romy, OblIa mepecMOTpeHa B
2003 roay ¢ mOJHBIM COOTIOICHUEM OTHOCUTEIBHO CIIOKHOM MPOLETYPHbI,
YCTaHOBJICHHOM [T A TOH 11eu (’KeCTKast KOHCTUTYIIHS).
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Taxum 00pazoM, B COOTBETCTBHH CO cTaThell 151 mepensnanHoi
KoHCTHTYLIMY TPOEKT WIIM NpeAoKeHHe O MEePecMOTpe TOKHBI ObITH
npunATel [lamatoit gemyrtaroB m CeHaTOM Ha OTAENBHBIX 3aCEHAHUAX
OOJBITMHCTBOM HE MEHEe JIByX TPeTel WICHOB Kax10i nanatsl. Eciu nBe
najgaTel MPUHUMAIOT Pa3Hble TEKCTHI, HCIOJb3YyeTCs Mpoleaypa
MeuaIiy (SIUHCTBEHHAS CUTYaIlHsl, B KOTOPOM 3Ta MPOIeIypa BCe eIe
MPUMEHNMA) MTyTeM CO3/IaHUSI COBMECTHONW KOMHCCHHU (COCToAIIeH n3 7
CEHATOPOB U 7 IEMyTaToB), KOTOPast OOJBIIMHCTBOM IOJIOCOB MPUHUMAET
PpEeIIeHHE TOJBKO M0 Pa3HbIM (YOPMYITUPOBKAM 3aKOHOMIPOEKTA.

OTtyer MeauaTUBHOIO KOMHTETA 3aTE€M BBIHOCHUTCS Ha TOJ0CO-
Banue Kaxnaoi [lanarel. Ecnin MenuaruBHass KOMUCCHS HE TPUXOIUT K
COITIACHIO IO Pa3HOMIACUSIM B TEKCTaX MJIM COCTABIICHHBIA €10 OTUET HE
onoOpen kaxmou I[lamaroi, mpeHHUs TPOBOAATCA HAa COBMECTHOM
3acenannu COBMECTHBIX Majiar, KOTOPOE MPUHUMAET PEIICHHE IyTeM
roJIOCOBAHUA HE MEHEEe YeM TPU YETBEpPTH OT YHucia JENyTaToB U
ceHaropoB. IlepecMoTp He SBISETCS OKOHYATEIbHBIM, €CJIM OH HeE
07100peH pedepeHIyMOM, ITPOBEICHHBIM He TIo3qHee 30 qHel mociie 1aThl
MIPUHATHS NPOEKTa WK npejioxkenus [ lapnaMeHToM.

YTouHEeHHE MpeaesoB MepPecMOTpa, B OTHOMICHUH KOTOPBIX
JICHCTBYET 3alpeT Ha BHECEHUE M3MEHEHHWH B mpuHImne ad aeternam,
MOXXET MPUBECTH K BO3MOXHOCTH OO€cCIedeHHs CTaOMJIbHOCTHU
OTIpe/IeJICHHBIX KOHCTUTYITMOHHBIX IIEHHOCTEW, CYUTAIOIINXCS OCHOBOIIO-
JAraloUMK JIJIsl OOIIECTBAa U TOCYIapCTBa M IOTOMY OOBSBIISIEMBIX
HEeMaTepUaTbHBIMHU.

Takum o6pazom, Koncruryuus Pymbinnm, npunstas 8 1991 roxy,
orpenessieT HeKOTopble 00J1acTH, B KOTOPBIX MHUIIMATHBA T10 IEPECMOTPY
HE MOXET OBITh MpuHATA. Tak, commacHO crarbe 152, HaMOHATHHBIN,
HE3aBUCHUMBIH, YHUTApHBIH M HEACIMMBIH XapakTep TocyaapcTBa,
pecnybnukaHnckas (opMa mpaBieHHUs, LEIOCTHOCTh TEPPUTOPHH,
HE3aBUCUMOCTh CyneOHON BIACTH, MOJUTHYECKUH ILIIOpANIU3M U
TOCYIapCTBEHHBIN SI3bIK HE MOTYT SIBJISITBCS MIPEIMETOM PAaCCMOTPEHUSI.
He MoryT ObITh Taxke MPUHATHI 0030pHbIC HHULUATUBBI, HATIPABJICHHbIC
Ha I1o/1aBJIeHNe O0IIeCTBEHHBIX MPaB ¥ CBOOOI TN UX TapaHTHH.

[locne maneHnss KOMMYHHUCTHYECKOTO pekuma B jaekadpe 1989
roga HOBOM KoHCTUTymnuMel, MpUHATON HA CECCUU YUPEIUTEILHOTO
cobpanus 21 wos6ps 1991 roma m onoOpeHHON BCEHAPOIHBIM
pedepenaymom 8 nexadbps 1991 roma, mepecmorpenHoii B 2003 romy,
KoHcTHTYLMOHHBIN cyn ObUT cO34aH KaK MOJMTHUKO-FOPUCIUKIMOHHBIHN
opraH, HE3aBHUCHUMBIM OT JIO0OTO APYroro OpraHa rocydapCTBEHHOMN
BJIACTH.
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JBoiicTBeHHas mpaBoBas mpupona Cyna oOBSICHAETCS Kak
cr1oco0OOM Ha3HAYEHUSI €0 YWICHOB, TaK U XapaKTEPOM BBITIOJIHACMbBIX UM
3ama4. Pone KOHCTHTYIIMOHHOTO Cyna 3akirodaeTcs B 0OecredeHuHn
BepxoBeHCTBA KOHCTUTYIMH W TIOIIEpKKE HaIJIeKamero (yHKITHOHH-
pOBaHUs TOCYNAapPCTBEHHBIX BJIACTEH B paMKaxX KOHCTUTYIHOHHBIX
OTHOIIIEHUW pasJieNieHus, OallaHca, COTPYAHUYECTBA U B3aWMHOTO
KOHTPOJIS MapaieNIbHO ¢ 3(PEKTUBHON MPABOBOM 3alIUTON OCHOBHBIX
TIpaB ¥ CBOOOI TPaKIaH.

CornacHo cratbe 146 OcHOBHOTO 3ak0Ha, KOHCTUTYIMOHHBIH Cy11
HMEET CJIeIYFOLIHE IOJTHOMOYMSL:

a) BBIHOCUTH PCHICHHA O KOHCTUTY-LIMOHHOCTHU 3aKOHOB O HUX
ONyONUKOBAHUS MO MPEJACTABICHUIO Tpe3uaeHTa PyMbIHUH,
npezceaaTens 000 U3 Maiar, paBUTeNbLCTBa, BRICOKOTO cy/a Kaccaluu
U FOCTHUIINHI, HAPOJIHBIX aJIBOKATOB, He MeHee S50 JemyTaToB Wik He MCHEe
25 ceHaTopOB;

6) BBIHOCUTH PCHICHUA O KOHCTUTYHHMOHHOCTH AOTOBOPOB HIIN
JPYTUX MEXTyHAPOTHBIX CONNIAIIICHHUH 10 TIpecTaBneHuto [Ipencenaremns
mo0oit m3 [1anar He Meree 50 AemyTaTOB WK HE MEHEE 25 CEHATOPOB;

B) BBIHOCUTb PELICHUS O KOHCTUTYLHMOHHOCTH Permamenra
napjaMeHTa MO NPeACTaBICHHIO Tpejaceaaresst Jo00W W3 manar,
[apJIaMEHTCKOH IpyImbl Wi He MeHee 50 JenyTaroB Wid He MeHee 25
CEHATOPOB;

I) NPUHHUMATh pEUIeHHUs MO BO3PAXEHUIM O HEKOHCTH-
TYLIMOHHOCTH 3aKOHOB M TOCTAHOBJIEHWI, BBIABUHYTBIM B Cylax MU
KOMMEpUYECKHX apOuTpakax; 3asiBIIeHHE O HEKOHCTUTYLIMOHHOCTH TaKKe
MOXeT OBITh BBIIBUHYTO HETIOCPEICTBEHHO HAPOIHBIM a/IBOKaTOM;

1) pa3peliaTh NpaBOBbIE CIIOPHl KOHCTHUTYLIMOHHOTO XapakTepa
MEXIy TOCYIapCTBEHHBIMH OpraHamu 1o TpeboBanuio lIpesmmenta
PympiaMM, npeacenarens ogHOW M3 masatr, IpeMbEP-MUHHUCTpPA WU
npezacenaress Boiciiero copera MarucTparypsl;

e) obecrieunBaTh COONIONEHUE TOpsIKa BeIOOpOB [Ipe3mmenta
PyMbIHUYM 1 IOATBEPIKIATh PE3YJIBTAThI TOJIOCOBAHUS;

) BBISICHSATH OOCTOSITENBCTBA, KOTOpPbIE MOTYT OINpaBIaTh
BPEMEHHBII nepuo ucnoiaHeHus noiaHoMounit Ilpesnnenta Pymbinun, u
coo0OmiaTh 0 cBouX BeiBoziax [lapnamenty u [IpaBuTenbsCcTBY;
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3) AaBaTh KOHCYJIBTATHBHBIC 3aKJIIOUCHHS 10 IPEIIOKEHUIO 00
OTCTpPaHEHUH 0T AoJbKHOCTH [Ipe3nenta Pymbinuy;

1) obecmedyuBaTh COONIOAEHME TOpSIAKa OpTaHU3AIUHN U
npoBefeHus peepeHayMa, a TAKKE yTBEPKAATh €r0 UTOTH;

K) OpOBECPATH CO6J'IIOI[€HI/IG rpaxxgaHaMu YCJ'IOBI/II\/'I ocymie-
CTBJICHUSI 3aKOHOIaTEIIEHOM WHHUIATUBHI,

J) BBIHOCHUTB PELICHHs 10 kajJo0aM O HEKOHCTUTYLMOHHOCTH
MOJINTUYECKOU TapTUH;

M) OCYIIECTBJIATh TaKXe APYTrue IpeporaTuBbl, MpPeryCcMo-
TPEHHBIE OpraHuyeCcKUM 3akoHoM CyJa.

[Mo3unus, BolpakeHHass KOHCTUTYHHOHHBIM CYAOM B 3TOM
OTHOILIEHUH, 3aKJIYalach B TOM, YTO YCTAaHOBJIEHUE €ro 3ajaud I0
OCYLIECTBJIIEHUIO TAKOI'O KOHCTUTYLIHOHHOTO KOHTPOJISI NPENCTAaBIAET
€000t BbIpaKeHUE TUBEPCU(DUKALINYA U KOHCOJIHMIAIMU KOMIICTCHIIUU
Konctutynmonsoro cynaa, €IMHCTBEHHOIO OpraHa KOHCTUTYLIMOHHOMU
IOPUCIUKIIMU B PyMBIHMHM, U BBITOJIBl B YCHUJIMSIX IO JIOCTHXKEHUIO
BEPXOBEHCTBA ITPaB U JEMOKPATHUH.

3a crmopamu, BOZHHKIIUMH BOKPYT PacIIMPEHUs] MOJTHOMOYHMA
Cyna nyTeM BBEJCHHUS B €ro KOMIIETCHIIMIO MPOBEPKH KOHCTHUTY-
HMOHHOCTH perieHnii [lapmameHTta, mocnenoBano MpUHATHE 3aKOHA O
BHeceHnn u3MeHeHWi B MyHKT (1) crarem 27 3akonHa Ne 47/1992 o6
opranuszanmu 1 pyHkuuonuposanun Koncrurynuonnoro Cyaa, KOTOPBIM
sta3aaa4a Cyna Oblia OTMEHEHA.

[MonyuuB npenBapurenbHoe paccmorpenue, Cyn moanepkan
BO3pPaXXCHNUC O HCKOHCTUTYHOUMOHHOCTH MW YCTAaHOBHJI, YTO 3aKOHO-
JIaTeNIbHOE pEelIeHUE, UCKIIIOUAIOIIEe U3 KOHCTUTYLIMOHHOCTH PEIICHUS
HapnaMeHTa, 3aTparuBarOmue KOHCTUTYHMOHHBIC HEHHOCTU U
NPUHIUIIBL, SIBISETCS HEKOHCTUTYUHOHHBIM. B cBsizu ¢ stum Cyn
OTMETHJI, 9TO 3aKOHOJaTelbHAas MOIMpaBKa B CMBICIE JIHIICHUS
Konctutynuuonnoro Cyaa mpaBa BBIHOCUTH PEIICHUS O KOHCTUTY-
LIMOHHOCTH pelieHui muenyma [lanarsl nenyTaToB, pelieHui MmieHyMa
Cenara U pelieHus IUICHAPHBIX 3ace/aHMil JIBYX Iajar mapiiaMeHTa 0e3
pasiuyusi, TONBKO JJIsS TOTO, YTOOBI MOAOpBaTh aBTOpUTET KOHCTHTY-
LIMOHHOTO Cy/J]a, OCHOBHOTO MHCTUTYyTa TOCYapcTBa, U, TAKUM 00pa3oM,
MTOJIOPBATh IPUHITUIIBI BEPXOBEHCTBA 3aKOHA, YTO MMPUBOANT K TPYIHOCTSIM
B TOCTIKEHUU TOCYAapCTBEHHOTO YCTPOMCTBA.
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[TonuTHKa, COOTBETCTBYIOIIAS KOHCOJIUIAMU U Pa3BUTHIO
JIEMOKpPaTHYECKOTO TOCYIapcTBa, B KOTOpoM cobmonenne Koncturynmn,
€e BEepXOBEHCTBA M 3aKOHOB SBIIsieTCS 00s13aTesbHBIM. Cyll OMYEPKHYII,
YTO BEPXOBEHCTBO IMpaBa, AEMOKpATHs W OOIIECTBO HE JOJKHBI
0CTaBaThCSl OCHOBOIOJATAIOIIUM HPUHIIUIOM, UMEIOIIUM YHUCTO
TEOPETHUYECKYIO IIEHHOCTh M HE IMEIOIIIUM MPaKTHYECKHX IO CIEeICTBH, a
PEaNbHOCTBIO, MPABUILHO BOCIHPUHHUMAEMON KaK OpraHaMH rocyjia-
PCTBEHHOM BIACTH, TaK M TPaKTaHAMH.

[Ipouecc ykperuieHus craryca U ponu KOHCTUTYIIMOHHOTO cyaa
OBUT MIPOJOJKEH MOCPEICTBOM BHYTPHUKOHCTUTYIIMOHHBIX TTOJIOKECHUH.
Tak, 3akorn Ne 47/1992 06 opraHm3anuu ¥ (YHKIHOHUPOBAHUHU
Koncrutynmonnoro cyza 6bu1 H3MeHeH nociie nepecMoTpa Konerutyuu
3akoHom Ne. 232/2004, noBas QyHkius KoHCTHTYIIMOHHOTO cyna Oblia
BBEJIeHa Ha OCHOBaHMHM cTaTbi 146 M) KOHCTUTYIMH: BBIHECTH peIIeHne
ex officio no 3akoHy o mepecMmorpe Koncruryuuu B Teuenue 5 aHel c
MOMeHTa ero npuHATH: [lapmameHToM.

[Monpaskoii 2004 roxa k 3akony Ne 47/1992 ObLIO yCTaHOBJICHO,
YTO JIaXe [TOCIIC 3aBEPILECHUS MPOIIeCcca MPUHSATHS HOBBIM YUPEAUTEIBHON
accamOieeli 3akoHa o mepecMoTpe KoHcTUTymu cym JOKeH Mo cBoei
COOCTBEHHOW WHUIIMATHBE BBIHECTHU PEIICHUE MO TEKCTY 3aKOHa B
pesynbrare rojgocoBanus B [lapmamente. Perienne o Tom, 9To B mporecce
nepecmoTpa KoHcTuTyruu He ObUIH COONIOACHBI moyiokeHusT KoHcTh-
Tynuu, HanpasisieTcs B [lamary nemyraroB u CeHar 1i1si pacCMOTpPEHUS
3akoHa 0 mepecmorpe Konctutyruu. Jlpyrumu ciioBamH, 3TO BTOPOE
pemrenne KOHCTUTYIIMOHHOTO Cya O COOCTBEHHOW MHUITMATHBE TaKKe
UMeeT 00513aTeIIbHY IO CHITY.

B 2010 roay B Opranunueckuii 3akoH Cyjia ObUIH BHOBb BHECCHBI
n3menenus: 3akonom Ne 177/20105, perynupyercs emie onHa 3ajada
Koncrutynmonnoro Cypa: BBIHOCHTH PELICHHS O KOHCTUTYIIMOHHOCTH
pemennii menyMa llanatsl genyraros, pemenuil mieHyma CeHara, a
TaK’Ke pelIeHus TIeHyMa JIByX TajiaT apjaMeHTa.

B otnmmume ot 3amaun, BBeAeHHON 3akoHOM B 2004 o1y, KOTOpas
CUMTANIaCh E€CTECTBEHHOM, MOCKOJBbKY 3aKOHOMPOEKT O MEPecMOTpe
Koncrurynuu, npunsateiii [lapnameHToM, HE MOMJICKUT MPOBEPKE, YTO
MOTJIO UMETh MOCHENCTBHEM HEI(PPEKTUBHOCTH OCYIIECTBISIEMOTO
koHTponst ex officio, ocymecTtBiasiemoro Cymom Haja MPOEKTOM WU
MpeUIoKEHNEM O MepecMoTpe, paciuupenue opucaukiun Cymna B 2010
TO/Ty IIPUBEIIO K 0KECTOYCHHOMY CIIOPY.
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Cpenu mpouero, ObIJIO COYTEHO, YTO 3Ta MOMpaBKa "TOCTaBUIA
CJIMIITKOM HU3KO Ha IIKaJie EHHOCTEH POoib KOHCTUTYIIMOHHOTO cyna" U
ToT (hakt, uro "paspemuth Cyay INepecMaTpuBaTh 3aKOHOAATEIHHBIC
HapHaMeHTCKHe peH_IeHI/IH O3Ha4vacT HpI/I3HaTB, YTO OH MOXET HpI/IHI/IMaTB
pelIeHHsT BMECTO MapjiaMEHTa O Ha3HAYCHHUSX Ha TOCYIapCTBEHHBIC
JMIOJDKHOCTH W JOCTOMHCTBE"., YTOOBI OH MOT 3aMEHHUTH MapiaMeHT',
3aKIIFOYHB, YTO "3TY IMONPABKY (3aBEPIICHKE) CIICAYET pACCMATPUBATh KaK
CePBE3HYIO MOJINTUIECKYIO U TTapJIaMEHTCKYO OITHOKY "

OIHAaKO MCKIIOYEHHE W3 MPOUENYpbl KOHCTUTYIMOHHOTO
KOHTPOJISL BCEX peleHui ienyma [lanarel qenyTaros, pelieHui ieHyMa
CeHara W pellIeHWI IUICHApHBIX 3acelaHWil JBYX NajaT IMapilaMeHTa
OCHOBaHO HE Ha BEPXOBEHCTBE 3aKOHA, 4, BO3MOXHO, HAa COOOPaKCHUAX
BO3MOKHOCTH, KOTOPBIE, [I0 CBOCH CYTH NMPEIONaraloT cyObeKTUBU3M,
TOJIKOBaHUE U MIPOU3BOJI, & KOHCTUTYLIHOHHOE ITPABOCYANE OCHOBAHO HA
BEPXOBEHCTBE 3aKOHA, 8 HE HA BO3MOKHOCTSIX.

Takum oOpa3zom, 3Ta 3ajadya HE MOKET MMETh 3HAYCHUS
“gpesmepHoi” 1 KOHCTUTYIMOHHOTO Cyna, HO OHa HEPa3phIBHO
00beANHSET, KaK TOJIBKO OHa ObLIa 3aKOHHO MPEAOCTaBlICHA, IPABOBOM
MEXaHHU3M, CIIOCOOHBIH CIOCOOCTBOBATH peaJM3alUU IPUHLUIA
paszmenenus u OanaHca BiacTeil B NMPaBOBOM TOCYAapCTBE, JEMOKpa-
THYECKOM U counanbHoM. OnennBars paboty KoHCTUTYIMOHHOTO cyna 1
BBIHOCHTB PEIICHHS 110 Hel, 0COOCHHO C TOUKU 3PEHUS KOJTMYECTBEHHBIX
CTaHJApTOB, O3HAYAET €€ HENPaBWIBHOE BOCHpUATHE M, Ooyiee TOro,
WUTHOPUPOBaHUE CYTH ero QyHIaMEeHTaIbHOHN POIIH.

[t Toro 4ToOBl OCYIIECTBICHUE 3TUX MMOJTHOMOUYUI OCYIIECTB-
JSUIOCH ITPU TTOJIHOM YBaskeHMH MecTa 1 posin [lapiamenTa B oOecrieueHun
BEpPXOBEHCTBA 3akoHa, Cyzl MOCTaHOBWII, YTO MPU PETYIUPOBAHUU ITUX
MOJTHOMOYMH HEOOXOOUMO YUMTBIBATh TOT (PAKT, YTO TOJBKO PEIICHUS
ITapiraMeHTa, NMPUHATBHIE TOCIE MPEAOCTABIECHUS HOBBIX IOJHOMOYHI,
pelleHus, 3aTparuBarolue KOHCTUTYLIHMOHHBIE LIEHHOCTH, IIPAaBUJIA U
MIPUHIUIIEI WM, B 3aBUCHMOCTH OT OOCTOSITENBCTB, OPTraHU3AIUI0 U
(GYHKIMOHHPOBAHHE KOHCTUTYLIMOHHBIX OPTaHOB BJIACTH M MHCTHUTYTOB,
MOJKET IOJIEKATh KOHCTUTYLIHOHHOMY KOHTPOJIIO».

BeriBOz 3akitouaercss B TOM, YTO HEOOXOAMMO KOHCTHTYLIMOHHO
3aKpEnuTh JBE BJIACTH, KOTOPbIE B HACTOSAIIEE BPEMsI PEryIHPYIOTCS Ha
BHYTPUKOHCTUTYLIMOHHOM YPOBHE, B pe€3yJbTare OTMEHbI ITyHKTa )
ctarbu 146 Koncruryuu.
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OTMeHa 3TUX MOJHOMOYMH MyTeM MPOCTOH OTMEHBI KOHCTUTY-
[IMOHHOTO TEKCTa, Ha OCHOBE KOTOPOTO OHM PEryIHupOBAIHNCH, MOXKET
MIPUBECTH K HAPYIICHUIO JIOCTYTA K KOHCTUTYIITHOHHOMY ITPaBOCY/IHEO JIJIs
3aIUATHl KOHCTUTYITMOHHBIX IIEHHOCTEH, MPAaBWI M TPHUHITUIIOB, T.C. K
JIUIICHUIO TapaHTUHM ATHX IEHHOCTEH, MPaBUJI U MPHUHIIAIIOB, KOTOPHIC
TaKKe BKITIOYAIOT c(pepy IprMeHEHHsI OCHOBHEBIE ITpaBa M CBOOOIBI.

ITo 3TuM npuumHaM eauHOIIacHbIM pemeHneM Cyn ycTaHOBUIL,
9T0 oTMeHa myHKkTa 1) crateu 146 KoHCTHUTYyHHM SIBISIETCSI HEKOHCTH-
TYUMOHHOMN, MOCKOJIbKY 3TO HapyllaeT Npeaesbl IepecMoTpa,
npenycMorpeHHsie crarbeil 152(2) KoHCTUTYynMH, TMOCKOJIBKY 3TO HE
COIPOBOXKJIAETCSI COOTBETCTBYIOIIMM 3aKpEIIEHUEM B KOHCTHTYI[UU
nonaomounit [pesunenta. KoHCTUTYIIMOHHBIN CyJl pACCMOTPUT 3aKOH O
nepecMoTpe Koncrturtynuu, npunateiii IlapmamMmenTtom, U o
KOHCTUTYIIMOHHOM TIepecMOoTpe perieHnit mieHyma [lamarer nemyraros,
pemeHus IieHapHoOro 3acenanHus CeHara M pelIeHHUs IJIEHAPHBIX
3acejaHMii JBYyX Majar MapiiaMeHTa, KOTOpPbIe 3aTParuBarOT KOHCTUTY-
LIMOHHBbIE LIEHHOCTH, MpaBWIa W TPUHIUNBI WK, B 3aBUCUMOCTH OT
00CTOSITEbCTB, OpraHU3aIH0 U QYHKIIMOHUPOBAHNE KOHCTHTYIIMOHHBIX
OpraHoB BJIaCTH U UHCTUTYTOB.

UYro kacaercst mocneactsuii pemwennii Koncrurynmnonnoro Cyna,
MECTO pacCMOTPEHUS niena onpenensiercs crathelt 147 Konctutynun. 1o
ero cimosaMm, «pemeHuss KoOHCTUTYIHMOHHOrO cyaa IOJKHBI OBITh
onybnukoBanbsl B OdunuanbHoM BecTHHKe PymbprHMu. C MOMEHTa
MyONMKALMU PELICHUs SBISIFOTCS 001Ie00s3aTeIbHBIMA U UMEIOT CHITY
TOJIBKO B Oy/TyTIieM.

B npenienentroit npaktuke Cyna yCTaHOBIEHO, YTO ATOT OOIIUH
00s13aTeNBHBIN XapaKTep PACIpPOCTPAHICTCS HE TOIBKO Ha PE30TIOTUBHYIO
yacth pemeHnit Koncrutynmonnoro Cyma, HO U Ha COOOpa)KeHHs, Ha
KOTOpPBIX OHH OCHOBAHBI, NMpPHUYEM 00a M3 HHUX C OJUHAKOBOM CHIION
HayaraloT Bce CyObekThl mpaBa. CiiemoBarenbHo, W llapmameHTt, u
[IpaBUTEIHCTBO, COOTBETCTBEHHO TOCYIAPCTBEHHBIC OPTaHBl U yUPEiK-
ICHUS, JOJIKHBI IMOJMHOCTBIO COOMIOAATh KaK H3JIO0KCHHE, TaK H
PE30TIOTUBHYIO YacTh penrennii Cyna.
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Yto kacaeTcs nocieacTBuil peuieHnii KoHcTuTyumoHHoro cyja,
TO MECTO PacCMOTPEHMsI 3TOTO BONpOCa Ompenensercs crartbeil 147
Koncrurymuu. Ilo ero cmoBam, "Pemenuss KoHCTHTYIIMOHHOTO Cyma
nyonukyrotcs B OdunuansHoM BecTHUKe Pymbranu. C naThl myOnuKanuu
pemIeHwsI, KaK TPAaBUIIO, SIBJISIOTCS OOs3aTCIIBHBIMU JJISI UCTIOTHEHUS U
UMEIOT CHJIy TOJIbKO Ha Oymymiee". B cyneOnoit mpaktuke Cyma ObuIO
YCTAHOBJICHO, YTO ATOT OOMIMI 00s3aTeIbHBIA XapaKTep pacmpocTpa-
HSIETCS HE TOJIBKO Ha PE30JIOTUBHYIO YacTh peiieHuit KoHCTUTYInOHHOTO
cyna, HO ¥ Ha 000CHOBaHUS, Ha KOTOPBIX OHO OCHOBAHO, TIpHUeM 00a OHU
UMEIOT OJIMHAKOBYFO CHITY JIJISl BCeX CyOBbeKkTOB npaBa. CiiejoBaTelIbHO, U
MapJIAMEHT, U IPABUTEIBCTBO, COOTBETCTBEHHO OpraHbl FOCYJapCTBEHHOM
BJIACTU W YUYPEKJCHUS, JIOJDKHBI B IOJIHOW Mepe COOJIIaTh Kak
MOTHBHUPOBOUYHYIO, TAK U PE30IOTUBHYIO YacTh perieHuii Cyna.
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«Constitutional heritage and the role of constitutional
justice in the formation of a legal, democratic state.
The case of the Republic of Bulgaria»

by Valentin Georgiev — General Secretary
Aleksandar Cekov — Senior Legal Expert

More than 30 years ago, with the adoption of the new Constitution,
Bulgaria embarked on a new and previously unknown path of
constitutional development towards parliamentary democracy. With the
end of the Cold War, which marked the beginning of what IYIuntington
describes as the "third wave" of democratization, Bulgaria's latest political
and constitutional transition began. The current Bulgarian constitution,
adopted in 1991, was written in_the historical context of the end of the
totalitarian regime. The deputies of the Grand National Assembly
proclaiming their "determination” to create a "democratic, rule of law an
social state" drafted a basic law that laid the foundations for a new
beginning and a break with the totalitarian past.

~The two previous constitutions, adopted in 1947 and 1971
respectively, were set in a radically different historical and 1deolog1cai
context. One of the major innovations is the creation of the Constitutional
Court as a body to guarantee, through legal means, the supremacy of the
Constitution and the norms and principles established in it. The current
Constitution adopts the fundamentals of modern constitutional democracy,
which, as the Constitutional Court itself acknowledges, "are essentially a
negation of undemocratic government and totalitarianism.

»The entire power of the State shall derive from the people. The
people shall exercise this power directly and through the bodies
established by this Constitution.” The current Constitution begins with
these words (Article 1, para 2). This beautiful formulation, however,
cannot be interpreted to mean that the organs of the state, 1nclud1n1g] the
National Assembly, can decide all issues in whatever manner they see fit.
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In a constitutional and rule of law state, every institution is legally limited
in its powers. The legislator makes no exception. There are constitutionally
established norms and principles with which it is obliged to comply. The
Constitutional Court is the body that ensures compliance with them,
turning the Constitution into an act with real legal force.

In what follows, I turn to two of the instruments that constitutional
jurisdiction contributes to the formation and preservation of the
democratic state under the Rule of Law. On the one hand, this is the role of
the Constitutional Court as a body controlling the National Assembly in the
exercise of its powers, including when amending the Constitution. On the
other hand, I will present the role of the Constitutional Court, which, by
interpreting the Constitution, contributes to making it a "living document"
adapted to the times in which it is applied. I will conclude with some final
reflections on the challenges to the development of the democratic states
under the Rule of Law and the role of the Constitutional Court.

1. The constitutional reforms and the role the Constitutional Court
to preserve the democratic state under the Rule of Law

In the 1991 Constitution, the constituent power created
complicated procedures for its amendment. The National Assembly can
amend and supplement all provisions of the Constitution except those
vested in the Grand National Assembly (Article 153). Since its adoption,
the Basic Law has been amended five times. On each of these occasions the
amendments have been adopted by the National Assembly. The main
revisions concern changes in the organization and structure of the organs of
the judiciary. Amendments were also made on the eve of Bulgaria's
accession to the EU. The Grand National Assembly, following an
extremely complicated procedure, is empowered to amend what the
founding fathers have adopted as the most important norms and principles
in the Constitution.

This body is competent to adopt a new Constitution, to resolve on
any changes in the territory of the Republic of Bulgaria, to decide on
changes in the form of state structure and of state government, etc. (Article
158). It may be assumed that the Constitution provides for mechanisms to
stabilize and protect democracy in order to eliminate the risk of altering the
democratic character of the State by democratic means. As we all know,
unfortunately history knows similar examples.

Is there a role for the Constitutional Court in the constitutional
amendment process. Phrased differently, the question is whether it is
permissible for a Constitutional Court to review the constitutionality of a
law amending the Constitution. The Basic Law does not explicitly answer
this question. However, in a 2003 interpretative decision, the
Constitutional Court did.
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In the operative part of its interpretative judgment, the Court
accepted that a constitutional amendment, adopted by the National
Assembly is subject to a check for compliance with the Constitution by the
Constitutional Court, which is to verify that the procedure of submission,
debate and adoption in Articles 154 and 155 of the Constitution has been
complied with and that the amendment conforms to Article 153 reading
that the National Assembly is free to amend all provisions of the
Constitution except those within the prerogatives of the Grand National
Assembly. This ensures that an independent and impartial specialized
judicial body, such as the Constitutional Court, will be able to verify
whether the National Assembly has respected the limits of its powers and,
by amending the Constitution, has not infringed upon and substituted the
democratic form of government it establishes. Not only does the
Constitutional Court state the existence of this power, in 2006 the Court
declared a law amending the Constitution to be contrary to the Basic Law.

2. The interpretation of the Constitutional Court as an instrument
to preserve and adapt the democratic state under the Rule of Law

Of particular importance for adapting the Constitution to the
current challenges facing our society, guaranteeing its supremacy, is the
power of the Constitutional Court to issue binding interpretations of the
Constitution (Article 149, para 1(1)). The biding interpretation which the
Constitutional Court adopts "concerns the comprehensive clarification of
possible legal problems which exist or which will arise and the precise
meaning of which is disputed". The Court notes in Judgment No § of 1
September 2005 in constitutional case No 7/2005 two of the main
functions of this competence:

"Fundamental among them is the assistance of the Constitutional
Court through the interpretation of constitutional provisions to build a
clear and uncontroversial system of norms. In this sense, interpretation is
directly linked to the effectiveness of the basic law. Insofar as the
Constitution is a living, operative law, has direct and immediate effect, and
stands at the top of the pyramid of legal acts, this function is of particular
importance for the legal system as a whole. The second function can be
described as preventive. (...) By clarifying the precise meaning of
constitutional provisions and building a coherent and uncontroversial
system of normative acts related to the Constitution, interpretation helps to
prevent the use of the sanctioning powers of the Constitutional Court and,
n particular, the declaration of a law as unconstitutional."

By clarifying the content and meaning of constitutional
provisions, the interpretive function of the Constitutional Court exerts a
positive influence on the actions of state authorities. However, it is
important to note that the Court, conscious of its own responsibilities,
accepts that "interpretation certainly does not involve the creation of
guiding principles of a political or moral nature, a task which is appropriate
to bodies which function on a political basis."
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However, in order to preserve the democratic state under the Rule
of Law established by the Constitution, in the context of rapidly changing
social and political conditions, the Constitutional Court admits the
possibility to interpret the Basic Law in an evolutionary way. In this sense it
assumes that "The vitality of a Constitution as a 'living organism' is judged
by its ability to adapt to constantly changing social relations and advances
in legal thinking. The abandonment of old interpretations and the adoption
of new views on the content of particular constitutional provisions is
inherent in the practice of every Constitutional Court, and the (Bulgarian)
Constitutional Court is no exception". For this reason, the Constitutional
Court considers that it is permissible "where there is a social need and
social justification (...) to form new understandings and new legal
categories influenced by evolutionary legal thinking and by the assessment
of changed circumstances.*

3. Instead of a conclusion: future challenges

Apart from being the supreme and fundamental law of the legal
system, the Constitution also fulfills another very important function - it is
perceived as a social contract between citizens and the state (and its
organs). The guardian of its implementation is the Constitutional Court.
Over the years of its existence, it has had a varied jurisprudence which has
proved its ability to thwart attempts to disregard the rights of citizens. In the
future, the challenges to a democratic and liberal Constitution, as well as
the mechanisms to guarantee it, will be increasingly sensitive.

Citizens' fundamental rights face new challenges, whether related
to national security, public health, new technologies or climate change. In
these circumstances, it is necessary to ask whether it is not time for citizens
in Bulgaria to be given the opportunity to appeal directly to the
Constitutional Court to establish the unconstitutionality of acts that violate
their constitutionally established rights and freedoms. In this way, in
addition to joining the family of European constitutional courts that have
opened their doors wide to citizens, the Bulgarian Constitutional Court
would also guarantee to a much greater extent both the supremacy of the
Constitution and its democratic and liberal character under the Rule of
Law.
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Heoguyuanvnweiii nepesoo

«KoHCTHTYLHIHOHHOE HacJleHe H POJIb KOHCTUTYIIMOHHOTO
npasocyiusi B GopMHPOBAHUHM NPABOBOIO,
AE€MOKPATHY€eCKOI0 rocy1apcTBa.

OnbiT Pecnyonukn bBoarapus»

Baaentun I'eoprues — PykoBoaurenb Anmnapara,
Anexcanap YekoB — cTapmiuid 3KCepT
10 IPaBOBBIM BOIPOCAM

bonee 30 ner Hazan, ¢ mpuHsATHueM HoBoi KoHcTutynwuw,
Bonrapus BcTynmuia Ha HOBBIM M paHee HEU3BEJaHHBIUH MyTh
KOHCTUTYIIHOHHOTO pPa3BUTHUS K MapjaMeHTCKoW aemokparuu. C
OKOHYaHUEM «XOJOJHON BOWHBD»Y, KOTOPas 03HAMEHOBAJIa HAdajuo TOro,
yTO0 XaHTHHITOH HA3BIBACT «TPEThEH BOJHOW» JEMOKpATH3alUH, B
Bonrapumn Hauancs nocieqHUNA MOTUTUYECKUN U KOHCTUTYLIMOHHBIN
nepexoa. Jelctyromas 6onrapckas Konctutyuus, npunsaras B 1991
rofy, OblIa HalMCcaHa B HCTOPUYECKOM KOHTEKCTE KOHIIA TOTAIUTAPHOTO
pexuma. Jlemytarst Benmnkoro Harmmonansaoro CobpaHust, TpOBO3TIIACHB
CBOI0 «PEMHMOCTb» CO3JaTh «JAEMOKpPAaTHYECKOE, MPAaBOBOE H
COLIMANILHOE TOCYIapCTBOY, Pa3paboTair OCHOBHOM 3aKOH, 3aJI0KHMBILIHIHA
OCHOBBI JUIsl HOBOTO Hauaja U pa3pbiBa ¢ TOTAJUTAPHBIM MIPOLUIBIM. JIBe
npenslAymue KOHCTUTYU U, npunsateie B 1947 u 1971 romax
COOTBETCTBEHHO, OBIJIM CO3[aHbl B PAJANKAIFHO MHOM HCTOPUYECKOM H
HAEOJIOrMYECKOM KOHTEKCTe. OHUM U3 Ba)KHEHUIINX HOBIIECTB SIBJISCTCS
cozgaHue KOHCTUTYIMOHHOTO Cyla Kak OpraHa, rapaHTHPYIOIIEro
MIPABOBBIMH CPEJICTBAMH BEPXOBEHCTBO KOHCTUTYIIMHN U yCTaHOBIIEHHBIX
B Hell HopM W npuHIMNOB. [leiicTBytomas KoHCTUTYIMS NMpUHHMaET
OCHOBBI COBPEMEHHOW KOHCTUTYIMOHHOM IE€MOKpATHH, KOTOpPbBIE, Kak
npusHaet caM Koncrutynuonssiii Cyg, «110 CyTH SIBJISIFOTCS. OTPULIAHUEM
HEIEMOKPATUYECKOT0 TPABIICHNSI X TOTAINTAPU3MA.

«Bcs BacTh rocynapcTBa JOMKHA MCXOIUTH OT Hapona. Hapox
OCYIIECTBIISIET 3Ty BJIACTh HETIOCPECTBEHHO U U€PE3 OPTaHbl, CO3aHHbIE
Hacrosmel Konctutynuein». OTuMu ClIoBaMi HAYHMHACTCS JCHCTBYOIIAS
Koncrutymus (ct. 1, m. 2). OmgHako 3Ty TpeKpacHy (QOpMYIUPOBKY
HEJb3sl UHTEPIIPETUPOBATh KaK 03HAUYAIOILYIO, YTO OPTraHbl rOCyaapcTBa,
Bkitouast HannonanbsHoe coOpaHue, MOTYT pelIaTh BCe BOIIPOCH TAK, KaK
OHU CUHTAIOT HYXHBIM. B KOHCTUTYLIHOHHOM M IPaBOBOM I'OCYAapCTBE
MTOJTHOMOYHS KaX/I0TO MHCTUTYTa IOPUAMYECKH OTpaHHYEHBI. 3aKOHO-
JlaTeh He jenaeT uckiodeHns. CymecTBYIOT KOHCTUTYIIMOHHO YCTaHO-
BJICHHBIE HOPMBI U TIPUHITUIIBI, KOTOPHIM OHO 0053aHO COOTBETCTBOBATH.
Koncturyumonnsiii Cyz siBISeTCsl OpraHoM, KOTOPBIH 00ecriednBaeT ux
cobmronenue, npeBpamas KOHCTUTYIHMIO B akT, MMEIONIMH peasbHYIO
FOPUINYECKYIO CHITY.
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Jlanee s OCTAaHOBJIIOCH Ha JABYX HHCTPYMEHTax, KOTOpbIE
CcOoCOOCTBYIOT KOHCTHUTYLMOHHOW IOPUCOUKIMHM (OPMUPOBAHUIO U
COXPaHEHUIO JEMOKpPaTHMYECKOI0 roCyAapcTBa, OCHOBAHHOIO Ha
BEPXOBEHCTBE 3aKOHA.

C onHo#l ctopoHbl, 3T0 ponb KoHctutynnonHoro Cynma Kak
oprasa, kKoHTponupytomero HannonansHoe CoOpaHue npyu oCyliecTB-
JIEHUM €ro TOJHOMOYMH, B TOM YHCJIE IPU BHECEHUU WU3MEHEHUH B
Koncturynmro. C npyroit CTOpOHBI, S TpeAcTaBiio poib KoHcTuTy-
LUOHHOTO Cy/a, KOTOPBIH, HHTepIpeTupyst KoHcTUTynHio, ciocoocTByeT
IIPEBPALICHUIO €€ B <OKUBOW JOKYMEHT», aJallTUPOBAHHBIN K BPEMCHH, B
KOTOpPOM OH IpHUMeHsAeTca. B 3akiroueHue s mpuBeAy HECKOIBKO
3aKJIIOUUTENIbHBIX Pa3MBILUIEHUH O mpoOiemMax pa3BUTUS AEMOKpa-
THYECKUX TOCYJapCTB B YCIOBHUSAX BEPXOBEHCTBA 3aKOHAa U POJH
KoncTutyunonsoro cyza.

1. Korcrurymmonusie pedopmsl 1 poitb Korctutyimonrnoro Cyna
B COXPaHEHUU IEMOKPATUUECKOI0 [IPaBOBOI0 FOCYJapCTBa.

B Koncturynuum 1991 roma KOHCTUTYIHOHHAs BIACTh
yCTaHOBHJA CJIOXHBIE MPOIEAYpPhl BHECEHUS B Hee IMONPAaBOK.
HanmonansHOE coOpanue MOKET U3MEHATD U TOTIOTHSATH BCE MOJIOKEHUS
KonctuTynum, 3a HCKIIIOYEHUEM TeX, KOTOPbIE MpHHAUIeKAT Benukomy
HammonansHomy coOpanuto (ctaths 153). C MoMeHTa TPHUHATHS B
OCHOBHO 3aKOH BHOCHJIUCh ITOMPABKHU ISATh Pa3.

B kaxxnoMm u3 3THX cilydaeB NonpaBKH NpHHHManuch Harwo-
HaJbHBIM coOpaHueM. OCHOBHbIE M3MEHEHHUsl KacaroTCs W3MEHEHHUH B
OpraHu3ally U CTPYKType opraHoB cyaeOHoil Biactu. [lonpaBku Oblin
BHECEHBl M HakaHyHe BcTymieHus boarapum B EC. Beamkoe
HanmonansHoe CoOpaHnue, clieysl 4Ype3BbIYaliHO CIIOXKHOW MPOLEaype,
YIHOJIHOMOYEHO BHOCHUTH MONPABKH B TO, YTO OTLbI-OCHOBATEIHN IPUHSIN
B KaueCTBE BaKHEHIINX HOpM 1 puHLMTIOB KoHCcTHTY 1M Y.

OTOT opraH HpaBOMOYEH MpUHUMAaTh HOBYI0 KoHcTuTynmio,
MIPUHUMATH PELICHUS O JII0OBIX U3MEHEHHAX Ha TeppuTtopun Pecnyommnku
Bonrapust, mpuHUMaTh penieHust 00 M3MEeHeHHH (OpPMBI TOCYapCTBEH-
HOTO yCTPOWCTBA M TOCYIaPCTBEHHOTO YIPABICHUS U T. 1I. (CTaThs 158).
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MOoXHO TpeanonaokuTh, 4ro KoHCTUTYIMS mpeaycMaTpuBaeT
MEXaHU3MBI CTAOMITU3AIUH U 3aITUTHI IEMOKPATHH C MENBI0 YCTPaHEHUS
pUCKa U3MEHEHMs JEMOKPAaTH4YE€CKOr0 XapakTepa rocyaapcrsa
JEMOKpaTUYECKUMH cpeacTBaMu. Kak MBI BCe 3HAeM, K COXKaJEHUIO,
WCTOPHSI 3HAET MOT00HbIE TPUMEPBHI.

Ectp i1 pons KOHCTUTYLIMOHHOIO Cy/la B MPOLECCE BHECECHMUS
nonpasok B Konctutyuuio?

HpyruMu cioBaMH, BONPOC 3aKIIOYAETCS B TOM, MOXKET JIH
KoHCTUTYIIHOHHBIN Cyq MpOBEPATh KOHCTUTYIHOHHOCTH 3aKOHA,
BHOcsero nomnpaBku B Konctutyuuto. OCHOBHOM 3aKOH HE JaeT
MIPSIMOTO OTBETa Ha ATOT Bompoc. OMHAKO B TOJIKOBATEIIFHOM PEIICHUH
2003 roga KoHCTUTYLIMOHHBIN CYy/1 3TO CACTIAT.

B pe3ontoTuBHON 4acTH CBOETO TOJNKOBATeNbHOTO pemenus Cyn
MPU3HAJ, YTO KOHCTUTYLMOHHAs MONpPAaBKa, NpuHATas HannoHanbHbIM
coOpanueM, MOMJICKUT MPOBEPKE Ha cOOTBeTcTBUE KOHCTHUTYUHMU CO
CcTOpOHbI KOHCTUTYIIMOHHOTO Cyzia, UENb KOTOPOTO SIBJISIETCS IPOBEPKA
COOTIONEeHUS TPOLIEAY Pl BHECEHUS, OOCYKICHHUSI U TPUHSITHSL.

Uto crateu 154 u 155 Konctutynnu ObUTH COOIOACHBI, U YTO
MomnpaBKa COOTBETCTBYET cTaThbe 153, B KOTOPOIl TOBOPUTCS, UTO
Hannonansnoe coOpaHue MMeeT MpaBO BHOCHUTH TONMPABKH BO BCE
nosioxkeHnsd KOHCTUTYyLUH, 3a HCKIIIOYEHHEM TeX, KOTOpPBIE BXOIAT B
npeporaruBbl Bennkoro HarmonansHOTO cOOpanws.

DTO TapaHTUPYET, UYTO HE3aBUCHMBIH M O€CIPUCTPACTHBIN
CTHeLMAIM3UPOBAHHBIN CyAeOHBIN opraH, Takol kak KoHCTUTYIMOHHBIH
Cyl, CMOXET IPOBEpHUTh, cobOmromaeT nu HarmmonampHOEe coOpanHme
Mpeiesibl CBOMX ITOJTHOMOYMI M, BHOCS momnpaBku B KoHcTuTyiuio, He
yIIEeMJISieT M HE THOAMEHSET NEeMOKPAaTHYECKyr0 (OopMy HpaBiCHUS.
MIPaBUTEILCTBO, KOTOPOE OHO YCTAHABIINBAET.

Mano Ttoro, uto KOHCTUTYUMOHHBIH CyJ KOHCTAaTHPYET
cyliecTBOBaHUE ATOro rmonHoMouusi, B 2006 rogy Cym oOBSBUI 3aKOH O
BHeceHUU MomnpaBok B KoncTuTynmio mpotuBopeyaniuM OCHOBHOMY
3aKOHY.
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2. TonkoBanne KOHCTUTYLHOHHOTO Cyda Kak MHCTpPYMEHTa
COXpaHEHMs M afanTalldy AEMOKPAaTHYECKOro roCyJapcTBa B yCIOBUSX
BEPXOBEHCTBA ITpaBa.

Oco0Ooe 3HaueHue aias agantanuu KOHCTUTYIHMH K TEKYIIUM
BBI30BAaM, CTOSIIIUM Tepe] HAmHUM OOIIEeCTBOM, TapaHTUPYSA €&
BepXoBeHCTBO, uMeeT npaBo Kouctutyumonunoro Cyna naBaTh
oOsi3arenbHble TONKOBaHUs Konctutymmm (ctarbst 149, myskr 1(1)).
Ob6s3arenpHas MHTEPIIPETANA, KOTOPYIO TpuHUMaeT KoHCTUTYIMOHHBII
Cy/l, «KacaeTcsi BCECTOPOHHETO pa3bsCHEHUS BO3MOMKHBIX IMPAaBOBBIX
mpo0eM, KOTOphIE CYMIECTBYIOT WJIW BO3HMKHYT W TOYHBIH CMBICI
KOTOpBbIX ocrnapuBaeTcsi». Cyn ormevaet B pemieHnd Ne 8 ot 1 ceHTsI0ps
2005 r. mo KoHCTUTYIHOHHOMY ey Ne 7/2005 nBe 0CHOBHBIE (PYHKIIUH
3TON KOMIETEHINH.

«OCHOBHBIM Cpey HHUX SIBJIsIeTcs MOMOIb KOHCTHTYHIMOHHOTO
CyZla IOCPEACTBOM TOJKOBAHMS KOHCTUTYLHOHHBIX ITOJIOKCHHH IS
MOCTPOCHHSI YeTKOH M OEeccropHOW cHUCTeMbl HOpPM. B 3TOM cMmbicie
TOJIKOBAaHHE HAMPAMYIO CBS3aHO C 3()()EKTUBHOCTHIO OCHOBHOTO 3aKOHA.
[Hockonbky KoucTuTynms siBisieTcs >KMBBIM, JEHCTBYIOIIMM 3aKOHOM,
HMEET MpsIMOE U HEMOCPEICTBEHHOE JICHCTBHE, CTOUT HAa BEPIUMHE
MUPaMUJIBI IPABOBBIX aKTOB, 3Ta (DYHKIMS UMeeT 0c0o00e 3HAUCHHE IS
[IPaBOBOM CUCTEMBI B LIEJIOM.

BTopyro (QyHKIHIO MOXHO OXapaKTepHU30BaTh KakK MPOQu-
JMaKTA4eCKyI0. (...) Pa3bpAcHAS TOYHBIH CMBICT KOHCTHUTYIIHOHHBIX
MOJIOKEHUU M BBICTpamBasl MOCIEAOBATENbHYIO U HEIPOTHUBOPEUUBYIO
CUCTeMYy HOPMaTHBHBIX aKTOB, CBA3aHHBIX ¢ KoHCTHTYIIMEH, TOTKOBaHHE
IIOMOTaeT MPEIOTBPATUTH HCIOIL30BAHUE CAHKIIMOHHBIX MOJTHOMOYMMA
Koncturynunonnoro Cyma W, B 4aCTHOCTH, OOBSBIEHHE 3aKOHA
HEKOHCTUTYLIUOHHBIMY.

Pa3bscHss copeprkanne U CMbICT KOHCTUTYIIMOHHBIX ITOJIOXKEHNUH,
nnTepnperupyomas ¢ynkuus KoncrurynmonHoro Cyna oxa3bIBaeT
MOJIOKUTENIbHOE BIIMSHUE Ha JEHCTBUS OPraHOB TOCYIAapCTBEHHOM
BiacTi. OJJHAKO BaKHO OTMETHUTh, uTO Cya1, 0CO3HABasi CBOIO OTBETCTBEH-
HOCTb, IIPU3HAET, YTO «TOJKOBAaHUE, KOHEUHO, HE MPE/IITOIaraeT Co3/1aHne
PYKOBOISIIUX TPUHIUIIOB HOJIUTHYECKOTO MM MOPAJIBbHOTO XapaKkTepa, a
9Ta 3aj1a4a IIPUCY1lla OpraHam, JeHCTBYOILUM Ha I0JIMTUYECKOH OCHOBE».



OnHako B LENAX COXpaHeHUs JeMOKpPaTHYeCcKOro rocy/iapcTsa B
YCIIOBHAX ycTaHOBJIeHHOro KoHcTuTylMel NnpaBOBOro rocyaapcrsa B
YCIIOBHSX OBICTPO MEHSFOIIUXCS COLUANBHBIX U TIONUTHYECKUX YCIOBUH
Konctutyunonunsiii Cyq 1omycKaeT BO3MOXKHOCTH 3BOJIOLMOHHOTO
TonkoBaHusi OCHOBHOTO 3akoHa. B 3ToM cMbIcie mpearonaraercs, 4To
XKHU3HeCcrnocoOHOCTh KOHCTUTYLMHM KaK «KHBOTO OpTaHHU3Ma»
OILIEHUBAETCS TI0 €€ CIIOCOOHOCTH aJanTHPOBAThCS K MOCTOSTHHO MEHS-
IOIUMCSl OOLIECTBEHHBIM OTHOLICHHUSM M JOCTH)KCHHUSM IPaBOBOM
MBICITH.

[Ipucym oTka3 OT cTapbIX MHTEPIPETANNNA U MPUHITHE HOBBIX
B3IVISIIOB HA COAEPKAHUE OTNEIbHBIX KOHCTUTYLIMOHHBIX MOJOXKCHUH. B
MpakTuKe Kaxxa0ro KoHCTUTYIIMOHHOTO cynia, 1 KOHCTUTYIITMOHHBIN Cy1l
(bonrapumn) He SIBIISICTCS UCKITIOUCHUEM).

[To »sro#t mpuunne Koncturyuuonusii Cyn cuuTaeT, 4TO
JOMYCTUMO «IPH HAJIMYUK COLUATIBHON HEOOXOAUMOCTH U COLMAILHOTO
ornpasaanus (...) GOpMUPOBATH HOBbIC MOHWMAHWSI U HOBBIE TPABOBBIC
KaTErOpuH 0[] BIMSIHAEM 3BOJIIOLMOHHOTO I0PUANYECKOTO MBILIJICHUS U
OLIEHKH U3MEHUBIINXCA OOCTOSATEILCTBY.

3. BMecTo 3aKTI0ueHus: BEI30BBI OYIYIIIETO.

ITomumo Toro, yto KOHCTUTY1IMS ABJISIETCS BHICIIUM U OCHOBHBIM
3aKOHOM IPaBOBOU CUCTEMbI, OHA BBIMOJIHSCT €I OJHY OYCHb BAKHYIO
(PYHKIMIO — OHA BOCTIPUHUMAETCS KaK OOIIECTBEHHBIN TOTOBOP MEXKIY
rpaxJaHaMH WU TOCYIapCTBOM (M €ro OpraHamu). XpaHUTEIEM ero
peanu3anuu sBisgeTcs KOHCTUTYHIMOHHBIN Cyn. 3a TOIBI CBOETO
CYIIECTBOBAHUS OH HAKOMWJI Pa3HOOOpPAa3HYyH CYACOHYI MPaKTHKY,
JIOKA3aBIIIyI0 CBOIO CIIOCOOHOCTH MPECEKaTh MOMBITKA UTHOPUPOBAHUS
npaB rpaxjiad. B OyayiemM BbI30BbI IEMOKPAaTHUECKOW U JIMOepaIbHON
KOHCTHTYIIUH, a Tak)XKe MEXaHW3MBbI, TapaHTUPYIOIIHEe ee, OyayT
CTAHOBUTKCS BCE O0JIeE UYyBCTBUTECIIHHBIMU.
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OcHOBHBIE NpaBa TPaKAaH CTAJIKUBAIOTCS C HOBBIMH IMPOOiIe-
MaMH, CBSI3aHHBIMM JIM OHH C HAalMOHAJbHOM 0€30MaCHOCTHIO,
0011IeCTBEHHBIM 3/IpaBOOXPAHEHUEM, HOBBIMH TEXHOJOTHSIMH HIIH
M3MEHEHHUEM KIIMMATA.

B »THx 00cToATENhCTBaX HEOOXOAMMO 3a/1aThCsl BOTIPOCOM, HE
TIopa JIK MIPEIOCTABUTD TpaxkaaHaM bonrapuu BO3SMOXKHOCTh 00paIiaTses
HenocpeacTBEeHHO B KOHCTUTYLHMOHHBIM CYyI Uil YCTAHOBJIECHUSA
HEKOHCTUTYLIMOHHOCTHU aKTOB, HAPYIIAIOMIUX WX KOHCTUTYIMOHHO
YCTaHOBJICHHBIC IIPaBa M CBOOOIBI.

Taxkum 06pa3om, HOMUMO NPUCOEANHEHHS K CEMbE EBPOTIEHCKUX
KOHCTUTYLIMOHHBIX CyHOB, KOTOpPBIE IIUPOKO OTKPBUIM CBOW JBEPH IS
rpaxnaan, bonrapckuii KOHCTHTYIMOHHBIN Cy[ Takke MOT ObI B TOpa3zio
OoJibIIEH CTENIeHN TapaHTUPOBATh KaK BEPXOBEHCTBO KOHCTUTYILINH, TaK U
ee JIEMOKPAaTHUYECKUH M JuOepasibHBbIi XapakTep B COOTBETCTBUH C
IIPABHJIOM. IIpaBa.
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«IIpo06s1eMbl IOHATHS BEPXOBEHCTBA NPABA)
APTYP BATAPLISTH

Cynbst Koncrurynuonnoro Cyna Pecniy0iuku Apmenus,
JAOKTOP IOpHIAMYeCKHX HAYK, podeccop

YBaskaeMble JaMbl ¥ Tocrioza!

[Ipexne yem NpucTynuTh K JOKIAIY, X0uy MO3ApaBuTh Bac no
caydaro tpunnarmiernss Konctutymum Keipremckoit PecnyOmmkn u
noxenarb, yToObl KoHCTUTYLMSI mpomoinkaia CIyKUTbh MPABOBBIM H
HpPaBCTBEHHBIM OPHUEHTHUPOM [JId Balllero rocyJapcTBa M Hapoja
(obO1ecTBa).

Jlokaa TMOCBSIIEH BOIIPOCY OIPEAETCHUS MOHATHS «BEpXO-
BEHCTBA NpaBay M €ro MecTa B CHUCTEME OCHOBHBIX FOPUIAMYECKUX
noHsATHid. OO aKTyanbHOCTH TOTO BONPOCA CBHICTEIBCTBYET TOT (axT,
YTO IOYTHU BCC BLICTYINAIOINHUE B PA3JIMYHBIX aACICKTaX HCIIOJIb30BaJIv
(GOpMYITHPOBKY «BEPXOBEHCTBO MpaBay. OTHAKO MOHATHE BEPXOBEHCTBA
npasa ¥, CIeJOBAaTEIbHO, €T0 MECTO B CHCTEME OCHOBHBIX IOPHIMYECKUX
TOHSTHUI SBISIOTCS JUCKYCCHOHHBIMH, YTO TIOATBEpIKaaeTcs «/lokmagom
0 BEPXOBEHCTBE IPaBay, YTBEPKICHHBIM BeHelnnaHckoll KoMHCCHEH Ha
86-om 1uieHapHoM 3acemannu (Benenus, 25-26 mapra 2011 roga). Orot
JIOKJIaJl, IPYTrUe MEXKAYHAPOIHBIC U HAIMOHAJIbHBIE IOKYMEHTHI, a TAK)KE
TPyAbl YYEHBIX U IOPHCTOB-TIPAKTHKOB ITOKAa3bIBAIOT, YTO B MHPOBOIi
IOPUCTIPYACHIIMU HET KOHCEHCYCa KacaTeIbHO OCHOBHOTO Ha3HA4YEHUS H
COCTaBJISIOLINX SJIEMEHTOB BEPXOBEHCTBA [TPABa.
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JIMCKYyCCHOHHBINA XapaKTep BBIABHHYTOTO BOMpoca Tpedyer
TyOOKOr0 M TEOPETHYECKOTO aHaaM3a W OCMBICICHU. HalmoHaIbHbIC
NPABOBbIC CHCTEMBI, UCXOMIs M3 CBOMX OCOOCHHOCTEH, CBOCOOpasHO
TPaKTYIOT MOHATHE BEpXOBEHCTRA TpaBa. C 3TOH TOYKH 3pEHHUS, B TCOPUH
MpaBa CyIIECCTBYIOT JIBE KOHIICIIIMH: TIepBasi - aHIJIOCaKCOHCKast «rule of
law»; BTopast - KOHTHHEHTAJIbHAsK KOHIIETIIIHS «IIPABOBOTO FOCYIapPCTRAY.

Ecan noapoOHO M3y4YUTh AHIIOCAKCOHCKYIO KOHIIETILHIO
BEPXOBEHCTBA IPaBa, TO MOXKHO NPHHUTH K BBIBOLY, YTO OHA SIBJISETCS
BepcUEHl Teopuu MpaBoBOro rocygapcrea. K rtakomy 3awkiroueHHIO Hac
IPUBOANUT HM3yUYEHHE TPYJOB AHIVIOCAKCOHCKMX TEOPETHKOB mpaBa A.
Iﬁlﬁcn, M. Oyxkwmota u ap.. A. Jlailicu, u3y4uB 0COOECHHOCTH
KOHCTUTYIIMOHHOTO pEryJlMpoBaHMs B bpuTaHuu, mpuien K 3akiro-
YEHHUIO, YTO JUIsl HEMUCAHOW OpPUTAHCKONW KOHCTHTYLIUH XapaKTEPHBI Ba
HNPUHINIIA: BO-TIEPBBIX U B OCHOBHOM, BEPXOBEHCTBO HJIM CYyBEPEHUTET
MapJaMeHTa; a, BO-BTOPBIX, BEPXOBEHCTBO IIPaBa.

[To muenuto [alicu BEpXOBEHCTBO IpaBa COBMEILAETCS C CYyBEpe-
HUTETOM ITapIIaMeHTa, HO B AHIJIMH BEPXOBEHCTBO TpaBa He IIpeoliIaiaeT
HaJl BEPXOBEHCTBOM TapyiamMeHTa. IMEHHO B BEpXOBEHCTBE TpaBa Jlaiicu
BHJIEJI OCHOBBI OIPaHUYEHUS TOCYIAPCTBEHHOM BIIACTH.

Kak Ham Kkaxkercs, B X0/1e MUPOBOI MPaBOBOI KOHBEPreHLUU B
OyayIeM MM aHITIOCAKCOHCKAs FOPUCTIPYACHLIUS TOJDKHA OTKAa3aThCsl OT
«rule of law» W BOCHIPHHATH MOHATHE MPABOBOTO TOCYIAPCTBA, HIIH,
HA000POT, KOHTHHECHTATbHAS FOPUCIIPYJACHIUS JIOJDKHA OTKAa3aThCsl OT
(hOpPMYITUPOBKH «IIPABOBOE TOCYAaPCTBOY», BOCIPUHSB hopmyity «rule of
law», WM TpeTui BapUaHT - CYMTATh, YTO ITH J(BA MOHATHUS SBIISIOTCS
CHHOHMMaMH U COOTBETCTBYIOIINE UM TEOPHH PABHO3HAYHBI.

Ho m B ciyuyae Oymymieidl ymadHoOi MpaBOBOH KOHBEPTCHIIMH
YKa3aHHBIX TIOHATHH TpoOJemMbl He OymyT pa3 W HaBCETAa pPElIeHBI,
MOCKOJIBKY CYIIECTBYIOT JBE TPYJIHONPEOIOTMMbIE TIpooiemsl. [lepBas -
910 mpoliieMa MPaBOMOHUMAHUS, a BTOpasi MpodiiemMa 3aKouaeTcs B
BOIPOCE: OTHOCHUTCS JIX BEPXOBEHCTRBO MTpaBa K MEXKTyHAPOTHOMY IIpaBy?

CyuiecTBOBaHME 3THX JABYX MPOOJIEeM HWIM TPENsITCTBHU
MOKAa3bIBaCT, UYTO PACCMATPUBATh BEPXOBEHCTBO IpaBa B KOHTEKCTE
KOHICITINN OFpaHI/I‘IeHHOI‘O FOCYZ[apCTBa HerI/IeMJ'IeMO B CI/IHy z[Byx
00CTOSITENILCTB.

Bo-nepBbIX, OHO HE pemaeT BONPOC JIEHCTBUS BEPXOBEHCTBA
npaBa B MEXKIyHAapOIHOM IIpaBe, BO-BTOPBIX, OHO HE pelIaeT npobiemy
MecTa BEpPXOBEHCTBa IpaBa BO BHYTPHUCHCTEMHOW CTPYKType Hallu-
OHAJIBHOIO IpaBa, OCOOEHHO AJIsl CTPaH HOBOW JEMOKpAaTHUH, KOTOpPbIE
oduLMaNBEHO MPHUHSIM Ha KOHCTUTYLIMOHHOM YPOBHE IPHUHLMII MPaBoO-
BOT0 FOCY/IapcTBa, HO B OHUIMAIBHBIX JOKYMEHTAX U B IOPUCIIPYACHLIUH
ONEepUPYIOT TAKXKE U TOHATHEM BEpXOBEHCTBA Ipasa. [lomaraem, uro B
9TOM CITydae HEOOXOTUMO BHECTH TEOPETHIECKYIO ICHOCTh B HEKOTOPHIE
BOIPOCHI U TIPEXKE BCErO, YSACHUTh, YTO TAKOE€ BEPXOBEHCTBO IIPaBa B
CHCTEME NPaBOBBIX SIBJICHHH, U COOTBETCTBEHHO KaKHE IPAaBOBBIE
MOHSATHS OTPAXKAIOT €r0 CMBIC - TPU3HAK MpaBa, MPUHIIHI [TpaBa WU YTO-
TO MHOE.
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I[aﬁcn CUHTAaJl BEPXOBCHCTBO IIpaBa UTOIOM JOJITOBPEMEHHOI'O
pa3sBUTUA 06HICI‘O, TO €CTh NPCUHCACHTHOI'O IIpaBa, KOTOPOC UMECT TpU
OCHOBHBIX ITPU3HAKa:

1/ Haka3aHHe MOYXHO HA3HAYUThH TOJILKO 3a HAPYIICHHE YETKO
3aKPEIICHHBIX 3aKOHOM IOJIOKEHHH, KOTOPBIC HE UMEIOT 0OPATHOM CHJIBI,
TO €CTh IUCKPEIIMOHHBIC TIOJTHOMOYHS MOTYT IIPUBECTH K BOJIFOHTAPU3MY;

2/ HAKTO HE MOYKET OBITh BBIIIC 3aKOHA M BCE PaBHBIM 00pa3oM
JIOJDKHBI TOBUHOBAThCS 3aKOHY;

3/ ujen BEpXOBEHCTBA MpaBa JO0JDKHBI HCXOIUTh HE U3 MHCAHON
KoHncTuTy1um, a n3 0011ero NpereIeHTHOTO MpaBa.

Kax Bugum, paspaborannas A. Jlaiici KOHIICTIITHS BEPXOBEHCTBA
IpaBa C €€ TpPeMsl COCTAaBHBIMH 3JEMEHTAMHU OTHOCHUTCS K Trocyna-
PCTBEHHOH BIacTH, UMEs B BUAY, uTO Jlalicu cunTan BepXOBEHCTBO IIpaBa
MIPUHIIATIOM HEeTICaHo# Oputanckoi Konctutynum.

B koHTHHEHTanbHON EBpome BEpXOBEHCTBO INpaBa HE HMEET
OJTHO3HAYHOTO cMBbIcia. MOXHO CKa3aTh, YTO KOHIIETINS BEPXOBEHCTBA
IpaBa paBHO3HAa4YHA KOHIIEMIUH IIPABOBOTO FO;?’,[[apCTBa, KOT&)/FyI—O
paspabotanu Hemeukue topuctel 19-ro Bexa: (K. Benxep, P. Momn).
[To3nHee maen mpaBOBOTO rocynapcTBa MPHOOPETH KOHCTUTYLHOHHOE
3aKpeIvieHne B cTpaHaX KOHTHHEHTaJIbHOM EBpornbl. MokHO cka3aTb, YTO
KOHTHHEHTaJIbHAs IPABOBAsi MBICIIb, YAEIASA BAXKHOE MECTO 3aKOHY M €r0
BEPXOBEHCTBY, OJIHOBPEMEHHO CUUTAaJIa 3aKOHOM HE TOJIBKO (POpMaIbHOE
BBIpaYKEHHE BOJIM TOCY/IapCTBa, HO M PEaTN3aIMI0 B HEM PaBOBOM UIeH, B
pe3yibTaTe 3aKoH JO0JKEH ObITh TaK)Ke U MPABOBBIM, T.€. COOTBETCTBYIO-
LIMM ITPABY.

ITonpoOHEIl OTHENBHBIN aHATN3 U CPAaBHCHUE TOHSITHS BEPXO-
BEHCTBA MPaBa B aHITIOCAKCOHCKON M KOHTHHEHTAILHOU IOPUCTIPYACHIINN
IIPUBOJIUT B BBIBOJLY, UTO aHIIHIiCKas Teopust «rule of lawy siBisieTcst Bcero
JUIIb KOHUEMIMEHM OTrpaHWYEHHOTO TOCYIapCTBa, a KOHTHHEHTaJIbHas
TEOpHs MPABOBOTO rOCYIAPCTBA MO/IPAa3yMEBAET ONPEICIIEHHOE CTPOEHHE
rocymapctBa. C 3TOH TOYKH 3PECHHS, CAMOCTOSITEIIBHOE CYIIeCTBOBAHNE
MOHSTHUSI BEPXOBEHCTBA ITpaBa B KOHTUHEHTAIBHBIX TIPABOBBIX CHCTEMAaX
CTAHOBUTCSI COMHMTEJIbHBIM, IMTOCKOJIBKY 3/1€Ch CYILIECTBYET IOHSITHE
MIPaBOBOrO rOCYAapCTBA.

B KoHTEKcTE CKa3aHHOTO HaMU npepraracTcsa TCOPETUICCKast
MOZACJIb PpCHICHHA pacCMAaTpUBACMBIX HpO6J'I€M. OCHOBHBIMU OoCTy-
JlaTaMu nIpeytaracMou KOHIICIITYaJIbHOU MOACIIN SABJISAFOTCA:

1) IIpaBoBast (hopMynHMpOBKa BEPXOBEHCTBA IpaBa B CHCTEME
0a30BbIX NMPaBOBBIX SBICHUH WM COOTBETCTBYIOLUIMX UM IOHITHH
BBIBOUTCSI U3 JIIOOOH BepCHH IOPUINYECKOTO TOHATHS MTPaBa U SIBIISETCS
WJIM MOJKET BOCTIPUHUMATHCS KaK 00IIEeTPaBOBO TPHUHIIHII IIPaBa.
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CrnenoBareibHO, OHO O0JazaeT TEMHU K€ MpPU3HAKaMM, YTO U
Jpyrue oOIlienpaBoBble MPHUHILHUIBI, B YaCTHOCTH, OTpPa)kaeT 3aKOHO-
MEPHOCTH NpaBa, SIBISETCS PYKOBOISIIECH NPABOBOM MJIEEH U OJHOBpE-
MEHHO MPaBOBOW HOPMOH CO CBOUM IOPUIUYECKHUM COACPKAHUEM.
BriTekatoriee n3 00mieo0sS3aTenbHOCTH TIPaBa, BEPXOBEHCTBO IpaBa B
CHCTEME COIMAJIBbHOTO PEryJIMpOBaHMUs O3HAuyaeT MEPBEHCTBO €€
MpUMEHEHUS, 0€3yCIOBHOCTh M a0CONIOTHOCTh. A Ha BHYTPHUIIPABOBOM
CHUCTEMHOM YPOBHE OHA IIPUBOJIUT K PA3rPaHUYECHUIO IIPABA U 3aKOHA.

2) [lonumanue COACPIKaHUs BEPXOBCHCTBA IIpaBa KaK IMPUHIAIIA
ImpaBa HaAO CKOHCTPYHUPOBATb, MCXOOSA M3 KOHLCTUIWU pasrpaHUYCHUSA
ImpaBa 1 3aKOHa, T.C. C OPUANYCCKOIro, a HE C JICTUCTCKOI'O IMPaBOIIOHU-
MaHuA. IOpI/II[I/I‘IeCKOC IIPaBOIIOHUMAHHUE JAa€T BO3MOXHOCTD U JUKTYET
CTPOro U MOCJICAOBATCIIBHO PAa3rpaHUYMBATh IPABO KakK CYHIHOCTH U
3aKOH, KakK (I)OpMy OTpaXXCHU 3TOM CYIIHOCTHU, pa3jindarb HNOHATUA
BCPXOBCHCTBA IIpaBa Hal 3aKOHOM, BEPXOBCHCTBO IIPaBOBOI'0 3aKOHA, a HE
3aKOHa B006H.Ie, npaBO3aKOHHOCTh OT 3aKOHHOCTH. HpI/I TaKOM
TECOPETUYCCKOM IIOAXOAE BEPXOBCHCTBO IIpaBa O3HAYA€T BEPXOBECHCTBO
HUMCHHO IMPaBOBOIO0 3aKOHA4, M KaK IpaBOBasid (bOpMyJ'II/IpOBKa
nmoapa3ymMmeBacT CIACAYIOIINUEC ABa Tp€6OBaHI/Iﬂi

1) mepBeHCTBO IpaBa KaK CYNIHOCTH W COJAEpXKaHUA, IO
CpaBHEHHIO C (HOPMOIi OTPasKEHUS ITOH CYITHOCTH;

2) COOTBETCTBHME 3aKOHAa Kak (OpMBI K MpaBy, T.. CBOCH
CYILHOCTH;

3) 3aKOHOAATENILHO MPU3HAHHAS BO3MO)KHOCTH CyOBEKTOB IpaBa
ocIlapuBaTh HEMIPABOBOH 3aKOH.

Bocnpunnmaemast Takum 00pazoM GpopMyInpoBKa BEpXOBEHCTBA
npasa B 0OLIECTBEHHOH cHCTeMe MPEIbsBIsieT TPEOOBAHHS HE TOJIBKO K
MIPaBOBOM cHCTEME, a KO BCEM €€ dJIeMEHTaM, B YaCTHOCTH, OOIIECTBY,
JUYHOCTH W TOCYIApCTBY, BCIEICTBHE YETO BCE OHM JIOJDKHBI 00Na1aTh
MPaBOBBIMH KadyeCTBaMH, T.€. ObITh MPAaBOBBIM OOIIECTBOM, ITPABOBBIM
rOCYJIapCTBOM, IPABOBBIM CYIIECTBOM.
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«The Constitutional Court and the mechanism for selecting
the members of the Superior Council of Magistracy»

Domnica Manole, judge of the Constitutional Court
of Moldova and member of the Venice Commission

Honorable participants, my address concerns the reform of justice
in the Republic of Moldova and the role of the Constitutional Court in this
reform. As it may be noted from the subject of the recent opinions of the
Venice Commission for the Republic of Moldova, with the change of
political power in this state in July 2021 by winning of the parliamentary
elections by a pro-European party, the foundations were laid for a wide
judicial reform.

The reform was conceived in two stages. The first stage consists of
the election of a new Superior Council of the Magistracy. The Council is an
authority that guarantees the judicial independence. For this reason, the
members who compose it must be persons with integrity. Thus, in March
2022, a law was adopted instituting the necessary measures to verify the
financial and ethical integrity of those who wanted to become members of
the Council.

The second stage consists of the evaluation of judges from the
Republic of Moldova. In a first phase, a law was adopted in March 2023
aimed to evaluate judges and candidates for the position of judge at the
Supreme Court of Justice.

96



As always in democratic societies that have constitutional courts,
the role of constitutional judges is defining in the context of such reforms.
The law of March 2022, which aimed at verifying the financial and ethical
integrity of people who wanted to become members of the Superior
Council of the Magistracy, was contested several times before the
Constitutional Court.

Through an application submitted by a representative of the
parliamentary opposition immediately after the adoption of the law, the
Court was called to verify the procedure for evaluating the integrity of
candidates for the position of member of the Superior Council of the
Magistracy. The law established an ad hoc evaluation commission,
responsible for verifying the integrity of these candidates. The decisions of
this commission could be appealed to the Supreme Court of Justice.

According to the provisions of Article 14 of the Law, appeals were
adjudicated by a panel consisting of three judges and an alternate judge,
appointed by the President of the Supreme Court of Justice and confirmed
by decree of the President of the Republic of Moldova. According to the
Law, the President of the Republic of Moldova could reject the candidacies
ofjudges appointed by the President of the Supreme Court. In this case, the
President of the Supreme Court had to appoint other judges.

The Court held that this legislative solution does not comply with
the checks and balances' principle, because it admits the unjustified
interference of an authority that is part of the executive power in the
administration of justice.

The Court also concluded that the legislative solution does not
comply with the principle of judicial independence either. From the point
of view of an objective observer, the examination of appeals against the
decisions of the Evaluation Commission by a panel of judges consisting
only of judges who have been confirmed by the President of the Republic
could raise doubts about their independence.

Such a mechanism could create the perception that the judges
confirmed by the President of the Republic act under her authority. Later,
several applications submitted to the Court in March and April 2023 were
based on pleas of unconstitutionality formulated by candidates for the
position of member in the Superior Council of the Magistracy.
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Mainly, in these applications, the vague nature of some terms used
in the law was contested. The law establishes that a candidate meets the
criterion of ethical integrity if they had not seriously violated the rules of
ethics and professional conduct of judges, as well as they had not admitted,
in their activity, reprehensible actions or inactions, which would be
inexplicable from the point of view of a professional in the field of law and
an impartial observer. Specifically, the applications highlighted the

nn

vagueness of the terms "serious", "reprehensible" and "inexplicable".

The Court found that the contested texts are applicable to
professionals in the legal field, that is to the evaluation of the ethical
integrity of judges who are candidates for the position of member of the
Superior Council of Magistracy. Although the Law does not define the
meaning of the terms "serious", "reprehensible" and "inexplicable", the
interpreter must take into account also the rules that regulate similar legal

situations.

A systemic interpretation would allow specifying these
qualifications. For example, the interpreter who applies the challenged
norm may analyze it in conjunction with the provisions of the Law on the
disciplinary liability of judges, which constitutes a benchmark for the
evaluation of all candidates for the position of member of the Superior
Council of Magistracy.

The fact that the Evaluation Commission may verify whether the
wealth acquired by a candidate in the last 15 years corresponds to the
declared income was also challenged in the applications. In its case-law,
the European Court of Human Rights noted that, considering that personal
or family assets are normally accumulated over the course of working life,
placing strict temporal limits for the evaluation of assets would greatly
restrict and impinge on the authorities' ability to evaluate the lawfulness of
the total assets acquired by the person being vetted over the course of his or
her professional career.

In this connection, an evaluation of assets manifests certain
specificities, unlike ordinary disciplinary enquiries, which would call for a
greater degree of flexibility to be granted to the respondent State for the
application of statutory limitations, consistent with the objective of
restoring and strengthening public trust in the justice system and ensuring a
high level of integrity expected of members of the judiciary.
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Those described above were the subjects of a judgment and a
decision of the Court. The Court ruled only in the limits of the first stage of
the judicial reform: the selection of candidates for the position of member
of the Superior Council of the Magistracy. It is not excluded that in the
second stage of the reform, which aims at the extraordinary evaluation of
judges, the Court will be called to verify the conformity of applicable laws
with the Constitution. I have to admit that, in recent years, litigants from the
Republic of Moldova have sharpened their "instinct" to apply to the Court.

This fact is gratifying, because it contributes to strengthening the
principles of democracy and the rule of law in our society. After all, these
are, together with the protection of fundamental rights, the defining
principles of the European world, a world we want to be part of fully
fledged.
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Heoguyuanvnweiii nepesoo

«KoHCTHTYHHOHHBII Cy1 M MeXaHW3M oT0opa
WwieHoB Bpicmiero copera Mmarucrparypbn

Jomunuka MaHoJe, cyabst KoHcTuTynuonHoro
cyna MouagoBbl

VYBaxkaeMble yYaCTHUKH, MO€ BBICTYIUIEHHE KacaeTcs cyaeOHON
pedopmbl B Peciyomuke MomnioBa u posii KOHCTHTYIIMOHHOTO Cy/ia B 9TOH
pedopme. Kak MOXHO 3aMETUTh W3 MOCIEIHHUX 3aKIIOUYEHHUH
Benenmanckoit komuccnn 1t Pecry6mmkn Mosmosa, cmeHa B nrosie 2021
rofia MOJUTHYECKOW BIIACTH B TOCYJapCTBE M Mmo0e/ia Ha MapiIaMeHTCKUX
BBIOOpaxX TMPOEBPOINEHCKON MapTUX 3aJI0KUIIM OCHOBBI MacIITaOHOMN
cyneOHol peopMBI.

[IpoBenenue peopMbl ObLIO paccunTaHO Ha JBa dTana. [lepBorit
JTal 3aKlyaeTcss B M30paHUM HOBOTO cocTaBa Beicmiero cosera
MarucTparypsl. BBICIINI COBET MaruCTpaTypsl — 3TO OPTaH, SIBISTIONIUICS
rapaHToOM CyleOHOW He3aBUCHUMOCTH. [103TOMy 4IleHBI, BXOISIINE B €T0
COCTaB, OJKHBI OBITH HEMOAKYHEL. Tak, B MapTe 2022 roga ObUT IPUHSAT
3aKOH, yCTAaHABIWBAIOMINH HEOOXOAMMBIE MEPHI IJII MPOBEPKU
q)I/IHaHCOBOI‘/'I HETOAKYIHOCTA U 3TUYECKON LENOCTHOCTH KaH]IWJIaToOB,
JKEJAIOINX CTaTh YIEHaMHU COBETA.

Bropoii aTamn coctouT B onieHke cyneit Pecryonuku Mongosa. Ha
nepBoii craguu, B Mapre 2023 roma Obul npuHAT 3aKoH «O BHEIIHEH
OIIEHKE Cylel M KaHAHMJATOB Ha JIOJDKHOCTH Cynbu Bwicmied cymeOHOI
nanarey. Kak Bcerga, B JeMOKpaTHMYECKUX OOILECTBAX, IIE MMEIOTCS
KoHCTUTYyUMOHHBIE CyABl, POJb KOHCTUTYLHOHHBIX Cyled Obuia H
OCTaeTCsl OTMPEAETAIONIeH B KOHTEKCTE MOJ00HBIX pedopm. [IpunATHI B
mapte 2022 roma 3aKOH O MPOBEPKE APTUUECKON IETOCTHOCTH U
(hMHAHCOBOW HETIOKYITHOCTH JIHII, JKEJAIOIINX CTaTh WieHaMHu Briciiero
COBETa MarucTparypsl, HECKOJIBKO pa3 ocnapuBaics B KoHCTUTYIMOHHBII
CyL.

[lo oOpamieHnio OAHOrO M3 NpPEICTaBUTENECH MNapiaMEHTCKON
OIIIO3ULNM, HNOAAHHOMY cpa3y Ioclie NpUHATHA 3akoHa, KoHcTuTy-
LIMOHHBIH CyJ IPOBEPUII IPOLIETYPY OLIEHKH HEITOAKYTHOCTH KaHJU1aTOB
Ha JIOJDKHOCTB YJieHa BrIciiero coBeta MarucTparypsl.
3aKoH yupeau clieliajabHy 0 OLEHOUHYI0 KOMHCCHUIO, OTBETCTBEHHYO 32
MPOBEPKY HEMOJKYNHOCTH KaHJWJaTOB. PelleHuss JaHHOW KOMHMCCUU
MOXHO Ob1I10 00kanoBarh B Bricuryro cynebnyto nanary. B coorBercTBim
C TIOJIO’KEHUSIMU CTaThH 14 3aK0Ha, KaJlo0bl pacCMaTpUBAJIMCh CyIeOHBIM
COCTaBOM M3 TPEX Cy[eH M OJJHOTO 3aMEILAIOIIEro CyAbH, Ha3HaYCHHBIMU
npeacenareneM Boicuiei cyneOHON nanaTtel U yTBEPKICHHBIMU YKa30M
[Ipe3unenra Pecryomiku Momnosa.
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CornacHo 3axony, [Ipesunent Pecnyonuku Momnnosa Bripase ObL1
000CHOBAHHO OTKJOHHUTH KaHAHIAATYpbl cyneil, Ha3HAuYEHHBIX
npeacenaresieM Beicmielr cynebHol manatel. M B 9TOM ciydae mpeace-
naresb Beicieit cyieOHo0# manaTsl JoKeH ObLT HA3HAYHUTD IPYTUX CyIei
13 cocTasa Briciiei cy/1eOHO rmanaThl.

KOHCTUTYLIMOHHBIN Cyl OTMETHII, YTO TaKO€ 3aKOHOAATEIbHOE
peluieHre He COOTBETCTBYeT MPHUHIIUNY pa3iefieHHs BIacTei B
TOCylapCTBe, MOCKOJBKY JOMYyCKaeT HE0OOCHOBAaHHOE BMEIIATEIHCTBO
OpraHa, SIBJISIOILIETOCSI YacTblO HCIOJHUTENIBHONW BIACTH, B IPOLIECC
OTIIPABJICHUS TPABOCYAMSL.

Kpome toro, KoHCTUTYLMOHHBIN CyJl 3aKJIIOYWII, YTO 3aKOHO-
JlaTeJIbHOE PENICHHE HE COOTBETCTBYET WM IMPHHIHUITY HE3aBHCHMOCTH
cyneil. C Touku 3peHus OOBEKTHBHOTO HAOIONATENsI, PACCMOTPEHHE
*ano00, MOJAHHBIX Ha PEIICHHMs] KOMHUCCHM MO OLEHKe, CyaeOHBIM
coCcTaBOM, CHOPMHUPOBAHHBIM TOJBKO U3 CYAEH, YTBEPKICHHBIX
[Ipe3unentom PecrnyOnuku, BBI3BIBAET COMHEHHUSI B HE3aBUCHMOCTH
cynen.

[TomoOHBI MEXaHNW3M MOXKET CO3/aTh BIICUATICHUE, YTO CYIbH,
yTBepxkaeHuble [Ipesunentom PecnyOnukm, neicTBYIOT MO €ro
PYKOBOJICTBOM.

Bnocneactsuu, B mapre u anpene 2023 roga B Koncrtury-
LIMOHHBIN CYJI MOCTYIUIIO Psii OOpalieHnii 00 UCKITFOUUTEIILHOM CITydae
HEKOHCTUTYLMOHHOCTH, MOAAHHBIX KaHIUAATaMU HA JOJLKHOCTH WICHA
Briciiero copeta MarucTparypsl.

B sTix oOpareHusx B OCHOBHOM yKa3bIBaJIOCh HA PACIUIBIBUATHII
XapaxkTep HEKOTOPHIX MOHITHH, WUCIONB3yeMBIX B 3aKOHE. 3aKOH
YCTaHABIMBACT, YTO KAaHIUAAT COOTBETCTBYET KPHUTEPHUIO ITHUECKOU
LEJIOCTHOCTH, €CIM HE COBEpILAN TPyObIX HAPYIICHHH NMPaBWI 3TUKU H
podeccCHOHaIbHOTO MOBEACHUS CYICH, a TaKKe He JIOMYCKal B CBOEH
TEATETHLHOCTH MIPEIOCYANTEIbHBIX JCHCTBUH NN OS3MEHCTBIS, KOTOPBIC
ObLTH OB1 HEOOBSICHIMBI C TOYKHM 3PEHUS CIIEIIUANNCTA B 00IaCTH ITpaBa U
OecnpucTtpacTHOro Habmromartens. B wacTHocTH, B oOpameHusIx
MOAYEPKUBAIICS PACTUIBIBYATHIN XapaKTep NOHATHI «TPyOBIX», «IPEA0Cy-
JAUTCIIbHBIX» U «HEOOBSICHUMBD.
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KoHCTUTYLIMOHHBIN Cy/l OTMETHII, YTO MPENCKa3yeMOCTh 3aKOHa
BO MHOT'OM 3aBUCHT OT COJICP’KaHMsI PACCMaTPUBAEMOTr0 aKTa, OT 00JacTH,
KOTOPYIO OH PETyJIUPYET, a TAK)KE OT KOJIMYECTBA M CTaTyCa ero a/IpecaroB.
JInua, ocymecTBistomye MpodecCHOHaIbHYIO ACATEIbHOCTD, AOJIKHBI
MPOSIBISITH OOJIBILIYI0O OCTOPOXKHOCTH B CBOEH paboTe W MpUHUMATH Ha
ceOs1 cBsI3aHHbBIE C HEel PUCKH.

Wcxons w3 mpuHnmma obmiero meidcTBus 3akoHOB, KoHCTHTY-
IIMOHHBIA CYZT OTMETIII, YTO X (GOPMYITHPOBKA HE MOXKET MPEICTABIIATE
a0COoOTHYIO TOYHOCTh. OIMH U3 CTaHIAPTHBIX METOIOB PEryIUPOBAHUS
3aKJII0YACTCsl B NPUMEHEHHHU CKOopee OOIMUX KaTeropui, a He
HUCYEPIBIBAIOLINX CITUCKOB.

Tak, MHOTHE 3aKOHBI, B CHITy 00CTOSITEIILCTB, UCIIONB3YIOT OoJiee
WA MEHee PacIUIbIBYAThIC (DOPMYIUPOBKH, TOJKOBAHUE H MPUMCHEHUE
KOTOPBIX 3aBUCHUT OT TpakTuku. Kak Obl SICHO HH ObLIa COCTaBlieHA
IOpUIMYECKasi HOpMa, B JIF00O0W CHCTEME MTpaBa CyIIeCTBYeT HeU30eKHBII
AJIEMEHT CyIeOHOTO TOJIKOBAHUSI.

KOoHCTUTYUMOHHBIH Cyl YyCTaHOBHI, YTO OCHAapUBacMBbIe
MOJIOKEHHS IPUMEHUMBI K CIICLIATIICTaM B 00JIACTH IIpaBa, TO €CTh B XO/€
OLIEHKH ATUYECKOM IIETOCTHOCTH CyAeH, KaHINaTOB Ha IOJIKHOCTB YJIeHa
Bricuiero cosera Maructparypbl. XOTs 3aKOH U HE ONPEAEIAeT MOHATUSI
«rpyOBIX», «IPENOCYAUTENIbHBIX» U «HEOOBACHUMBL», TOJKOBAaTEJb
3aKOHA JOJKEH YYHTBHIBATh, KaK X IpaMMaTH4YeCcKO€ 3HA4YEeHHE,
HaJaraeMoe Ha OIpeaeNIeMOe MOHATHE, TaK U IOPUINYECKOE 3HAUECHNE,
KOTOPOE€ MOXKET BBITEKATh U3 TOJKOBAaHHUS HOPM, PEryIHPYIOIIUX
aHaAJIOTYHbIE TPABOBBIE CUTYaIHH.

Bonee toro, KOHCTUTYIMOHHBIN CyA MOTYEPKHYJ, YTO CIIEAYET
YUYUTBIBATh NPUHLMI COTJIACOBAHHOCTH HOPMATHBHOW CHCTEMBI.
CucTeMHOE TOJIKOBaHKE 1a€T BO3MOKHOCTD OTpe/IeTIeHNs TOHATHH.

Hanpumep, ToskoBarenb, KOTOPBIM MPUMEHSAET OCHapUBAEMYIO
HOpPMY, MOXET pacCMaTpuBaTh €€ B COYETAHUH C IOJIOKEHISIMH 3aKOHA O
JTUCIIMTTMHAPHOW OTBETCTBEHHOCTH CYJIeH, SBISIONIETOCS OCHOBOH B
OI[CHKE BCEX KaHIMAATOB HA MOJKHOCTH ulieHa Bricmiero coseta
MarucTparypsl.
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B o0Opaienusx takxke ocriapusaics GaxkT TOro, YTO KOMHCCHS 10
OIIEHKE BIIPaBE paccMaTpuBaTh BOIPOC O COOTBETCTBUM HMYIIECTBA,
MPUOOPETEeHHOTO KaHAWAATOM 3a TocjeaHue 15 yer, ero 3ajexia-
PUPOBAaHHBIM JOXOAAM.

EBponeiickuil cyq mo mpaBaM 4eJIOBEKA B CBOEH IPAKTUKE
OTMEYAJI, YTO YCTAHOBJICHUE IPOJOJDKUTEIBHOCTH IEPUOJA, MOMJIe-
JKALEro OLEHKE, HAMPAaBICHO Ha JOCTHUKEHHE HECKOJIBKHUX BaXKHBIX
Ieyiei, a UMEHHO, Ha OOeCIeUYeHne TMPABOBOU OIPENCICHHOCTH H
OKOHYATEIBHOTO XapaKTepa pPEIIeHMI, a TakkKe Ha 3alluTy IMOTEH-
LUATBHBIX OTBETYMKOB OT IOCSTaTelbCTB, OCHOBAaHHBIX Ha OOCTOS-
TEJIbCTBAX, MMEBIIUX MECTO B JAJIEKOM IPOIJIOM, KOTOPBIE CIIOXKHO
OIPOBEPTHYTh.

Bmecre ¢ TeM, cieqyeT yduThIBaTh M OCOOCHHOCTH LIMPOKO
HCTIOJIb3yEMBIX MPOLECCOB NMPOBEpKH akTUBOB. [lo MHeHuto EBponeiic-
KOTO Cyaa, JUYHOE HUMYUIECTBO MJIM MMYIIECTBO CEMbU OOBIYHO
HAKaIUInBaeTCsl B XoJie MpodeccHnoHaNbHON JEATENbHOCTH, MOITOMY
YCTAHOBJIEHHE CTPOIMX BPEMEHHBIX PAaMOK JJIsl OLEHKH HMYILIECTBa
3HAUUTEJIbHO OTPAHUYUT OPTraHbl BIACTH U HOBJIUSAET HA UX CIIOCOOHOCTD
JaTh OLIEHKY 3aKOHHOCTH BCEX aKTHUBOB, MPUOOPETEHHBIX JIULIOM,
[IPOBEPSIEMBIM Ha MPOTSKEHUH €T0 PO ECCHOHATILHOM eSITeNbHOCTH.

B stoM cwmbicie, B oTaMune OT OOBIYHBIX JUCHUTUTMHAPHBIX
IIPOM3BOACTB, OLICHKAa MMYIIECTBA UMEET ONpEesIeHHbIE 0COOCHHOCTH,
KOTOpbIE TPEOYIOT IPEAOCTABICHHUS TOCYAaPCTBEHHBIM OpraHaM OoJbIIeH
rHOKOCTH B NMPUMEHEHHH MPAaBOBBIX NPEANUCAHUH, COOTBETCTBYIOLICH
LM M0 BOCCTAHOBJIEHHIO M YKPEIUIEHUIO OOIECTBEHHOIO JI0BEpHUs B
CUCTEMY IPaBOCYNHs, 00ECIEUYESHHIO BEICOKOTO YPOBHSI HETIOKYITHOCTH,
0XMJAEMOT0 OT WIEHOB CyZIeOHON CUCTEMBI.

OcnapuBaeMblil 3aKOH TAaKXKE yCTAHABIUBAET, YTO KaHAWAAT HE
COOTBETCTBYET KPUTEPUSIM HEMOAKYITHOCTH, €CJIM BOSHUKAIOT CEPbE3HbIE
COMHEHHS OTHOCHTEIBHO COOTBETCTBHUS KaHAuJaTa TpeOOBaHUAM K
TUYECKOM IEIOCTHOCTU U (PUHAHCOBOM HETOIKYITHOCTH, X 3TH COMHEHHUS
He OblIM yCTpaHEHbl OLIEHMBAEMBIM JIMIIOM. ABTOPBI OOpalleHUH
YTBEP)KAAIM, YTO MOHSITHE «CEPbE3HbIC COMHEHUS SIBJISCTCS HETpel-
CKa3yeMbIM.



KoHCTUTYIIMOHHBINA Cyl OTMETHI, YTO OMpENeICHUE KPUTEPUECB
JIOKa3bIBaHUSI HEM30€XKHO BEJIET K PUMEHEHHIO THOKUX (hOPMYJIMPOBOK.
B mamHOM ciydae, KOMHCCHS IO OIIEHKE JOJKHA ObLIa PyKOBOIC-
TBOBATbCSl YCTAHOBJICHHBIM 3aKOHOAATEIIEM CTaHIAPTOM JOKa3bIBaHUS B
XOJ1€ MTOJIBEJICHUSI UTOTOB OIICHKHU.

B ongnoM u3 cBoux 3akiroucHuil BeHenuaHckass KOMHUCCUS
OTMETHJIa, YTO MHOHATHE OLEHKH HENOJKYIMHOCTHU MpeJIojiaraet
BHEIpPCHHUE psAJga MEXaHWU3MOB, HAMPaBICHHBIX Ha OOeCIeUcHUE
BBICOYAWIINX CTaHIApPTOB TOBEJACHHUS W (PUHAHCOBON HEMOAKYITHOCTH,
HEOOXOAMMBIX JIJIs 3aHATHSI TOCYTapCTBEHHOM TODKHOCTH.

[Ipu HamMYMK CUCTEMBI IPEIBAPUTEIILHOIO KOHTPOJISI HENOAKYII-
HOCTH, pellieHHe 00 OTKJIOHEHNHU KaHIU1aTa MOXKET ObITh OIPaBIaHHbBIM B
Cllyyae BO3HUKHOBEHUS IIPOCTOIO COMHEHHS, OCHOBAaHHOI'O HA OLICHKE
PHUCKOB.

Tem ne MCHEC, pCHICHUE O TOM, YTO KaHAU AT HE IIPOUICTT OLICHKY,
TIOJIKHO OBITH CBS3aHO ¢ KAKUM-JTN00 (PaKTOM HE3aKOHHOCTH, HAIIPpUMeED,
HaJIUYUEeM HEOOBSICHUMOTO MMYIIECTBA, JaXe €CIH HEBO3MOMXHO
J0Ka3aTh BHE BCSAKOTO Pa3yMHOrO COMHEHHS, YTO 3TO HMYIICCTBO
MOJTyYEHO U3 HE3aKOHHBIX HCTOYHHKOB.

OmnucanHOE BHINIE CTAall0 MPEIMETOM IOCTAHOBICHUS M
onpenenenus Koncturyumonnoro cyna. KOHCTUTYLHOHHBIH Cyn
BBICKA3aJICsl TOJIBKO MO TIEPBOMY JTaly cyneOHOU pedopMbl, OTHOCS-
memMycsi K oT00py KaHIUAATOB HA TOJDKHOCTH wWieHa Breiciiero coBera
MarucTpaTyphl.

He HCKIIFOYCHO, YTO U Ha BTOPOM 3Tale peq)OpMLI, OTHOCHUTCIIBHO

BHEIIHEH oueHku cyneit, Koncrutyunmonuslii cyn Oyner npusBaH
MIPOBEPUTH COOTBETCTBUE MPUMEHIEMBIX 3aKOHOB KOHCTHTY M.
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Cnenyer mpusHarth, 4TO 3a HOCieAHHe roabl B PecmyOnuke
MoiioBa 3HAUUTENIBHO PAa3BMIICS «MHCTHHKT», €CIIM MOXKHO €ro Tak
Ha3BaTh, OOpaIeHHs] 3aMHTEPECOBAHHBIX JHI B KOHCTHTYIIMOHHBIH CyI.
OTO paxyeT, MOCKOJBKY CIIOCOOCTBYET YKPEIUICHHIO HPUHIUIIOB
JIEMOKpAaTHH M 3aKOHHOCTH B HamieM oOmiecTBe. Beab 3TH NpUHIUIIEL
SIBIISIIOTCSL ONPEICIAIONIMMHA B €BPOICHCKOM MHpE, B KOTOPOM MBI
CTPEMHMCS 3aHSATh MECTO ITOJTHOIPABHBIX YYaCTHUKOB.




«The Italian model of constitutional review of legislation»

Cesare Pinelli, Head of the Public Law Section,
Faculty of Law, University of La Sapienza,
Substitute member of the Venice Commission
on behalf of Italy

1. A brief account of the main systems of access to the
Constitutional Court. 2. The three requirements for a judge to raise a case
before the Constitutional Court in the Italian system. 3. The parameter and
the object of the constitutionality question. 4. The incidenter mechanism
and the creation of a triangular model.

1. While treating the issue of referral of cases to the Constitutional
Court by ordinary judges, a brief account is firstly needed of the main
systems of access to the Constitutional Court as provided in the aftermath
of World WarI1.
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In Germany, where the formal conception of Rechtstaat had been
discredited since the Nazi regime, and supplanted by the longing for a
substantive conception of legality, access before the Bundesver-
fassungsgericht was given to the individuals, and the pervasive influence
of fundamental rights further reduced the practical significance of the
principle of Rechtstaat as a separate legal concept. Elements such as the
requirement of legal certainty, or the ban on retroactive legislation, were
closely linked to the effective protection of fundamental rights, helping to
secure a stable legal environment where these rights could be enjoyed in
security.

Constitutional courts were elsewhere called to exert functions
differing from those provided for in the German system. In particular, the
establishment of the Conseil Constitutionnel under the 1958 French
Constitution was not intended to remove the 1789 tradition, according to
which judges had no right to set aside the legislative will of parliament. The
main original function of the Conseil consisted simply in ascertaining
whether statutory law exceeded the bounds reserved to Parliament by
Article 34, thus encroaching on the governmental power of regulation.

The judicial features of the Conseil emerged rather from the
development of its jurisprudence after a creative decision of 1971 on
freedom of association, followed by constitutional reforms that gradually
enlarged the possibility of protecting fundamental rights before that court.

In turn, the provisions concerning the Italian Constitutional Court
were close to the Kelsenian model. Contrary to the German and, later on, to
the Spanish system, access before the Court was denied to individuals and
reserved to ordinary judges whenever they doubted the law's compatibility
with the Constitution, or to the State or the Regions whenever complying
for an encroachment of the respective legislative competences. In both
cases, constitutional adjudication was meant to submit the legislation to a
superior legal order, not to protect individuals from legislative
infringements of their own rights.

2. Under Italian law (Article 1 constitutional law n°1/1948; Article
1 constitutional law n°1/1953; Article 23 law n. 87/1953), the question of
constitutionality may be raised either directly by the State and a Region
with respect to a violation of their respective legislative competences, or
incidenter, namely parenthetically, by a judge in the course of a judicial
scrutiny. Most part of the Court's work (more than a half in the year 2019
(171/291)) consists in scrutinizing questions issued by a judge. For issuing
a question before the Court, he has to meet three requirements:

107



1) The question must be raised by the judge of a judicial
controversy either directly (ex officio), or indirectly by one of the parties
(including the public prosecutor), that may ask the judge to raise the
question before the Constitutional Court. This means that the parties
cannot file their claim directly with the Constitutional Court. There must be
instead a judge (subjective requirement), and a judicial case (objective
requirement). The judge may be part of the judiciary power, or recognised
as such by the Constitutional Court in certain cases, provided that it is
considered a third party vis-a-vis the parties of the controversy with the aim
ofraising the question before the Court: he is called judge a quo. In turn, the
judicial case may not be a controversy between two parties, but also a
control procedure, such as that of the Audit Court with respect to an act of
the executive.

This is why, in the caselaw of the Constitutional Court, certain
authorities have been qualified judges a quo because they were considered
as having the locus standi to refer a question of unconstitutionality to the
Court: the disciplinary benches of the National Bar Association (decision
n° 114/1970) and of the Superior Council of the Judiciary (decision n°
12/1971); the Appellate Committee of the Italian Patents and Trademarks
Office (decisions n°® 37/1957 and n° 236/1996); Tax Commissions
(decision n° 287/1974); Arbitration Tribunal (Decision n°® 376/2001).
Furthermore, even the Constitutional Court itself can occasionally be a
judge a quo, with the aim of raising before itself a question of
constitutionality, as it occurred during impeachment procedures (decision
n° 125/1977), and when resolving a dispute between branches of
government (decisionn® 68/1978).

2) The question must be relevant for the case, which means that the
provision that is object of the claim is essential for the judge to deliver a
decision in a concrete case. If it can be solved without applying the
disputed provision, the question of constitutionality is deemed irrelevant,
even if the provision might clearly violate the Constitution. The fact that
the question must be relevant to the case exhibits thus clearly the
incidental nature of the access before the Constitutional Court, namely
that that access can be realized only during a judicial controversy.

According to the prevailing opinion, a constitutional issue is
relevant when the provision whose constitutionality is questioned is
applicable to a fact deduced from the dispute, and the constitutional issue is
thus prejudicial to the matter to be decided by the judge a quo. The notion of
relevance has however been the subject of much discussion and of different
views in the Court's caselaw. A particularly debated issue is whether the
Court can control the subsistence of the relevance, since this implies a
judgement on the applicability of the provision whose constitutionality is
doubted to the facts deduced from the a quo proceedings, which is
unquestionably the task of the judge a quo.
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The Court and most scholars excluded in the first period of the
Court's activity its control over the question's relevance, arguing that it
would involve interference with the judge a quo competence. Later on, the
Court began to control whether the judge had sufficiently exposed the
grounds for pronouncing an issue relevant, and declared inadmissible
issues it did not consider relevant for the a quo proceedings.
Faced with criticism from scholars, who remarked the stalemate occurring
if the judge a quo insisted in considering the provision applicable to the
dispute before him, the Court finally granted that a decision of
inadmissibility for irrelevance of the question does not preclude that the
issue could be raised again even during the same proceeding.

At any rate, the relevance of the question appears the most
important requirement for having an incidenter system, namely an access
to the Constitutional Court subject to the condition that the judge may raise
the question of constitutionality of the law to the extent that he is likely to
apply that law in the case at stake.

3) The question must appear “not clearly unfounded” to the judge.
It means that the judge carries out a sort of preliminary review of the
provision that he is likely to enforce in the case, regarding whether the
question of its unconstitutionality is, or is not, clearly unfounded. In the
former case, he will simply continue his judgement and enforce the
provision. If instead he has the sli ghtest doubt as to whether the provision is
in pursuance of the Constitution, he will deem the question as not clearly
unfounded and will then suspend the case and refer it to the Constitutional
Court.

It is worth noting that the judge does not have to be convinced that
the law is unconstitutional: in that case he would not need to put the
question before the Court and would convert himself into a constitutional
judge, with the effect of contradicting the whole system of constitutional
justice, which is founded on a sole and specialised court.

3. The order with which the judge a quo suspends the case and
refers the question of unconstitutionality must contain the judge's reasons
for taking this decision and should indicate: a) the constitutional provision
that he presumes has been violated; b) the statute law that is alleged to be
unconstitutional; ¢) the reasons why the question is considered relevant; d)
the reasons why the question is considered not clearly unfounded.

Reasons under letters ¢) and d) have already been treated (see
2, 2) and 3) As for a), concerning the constitutional standing of the
allegedly violated provisions, or parameters of the judgement, apart of
course from the Constitution itselE the Court admits challenges regarding
the violation of 'interposed norms', namely of those norms having statutory
standing but backed by a constitutional rule prescribing their observance,
even by other statutes.
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Delegation statutes have been recognized as interposed norms in
view of the constitutional review of delegated legislation, as well as State
framework legislation in view of controlling regional legislation adopted
in overlapping fields of comﬁetence, and rules ;egu}ating the legislative
process, to allow a control of the formal constitutionality of statutes.

As for bP, Art. 134 of the Constitution requires that the provision
contested, namely the object of the judgement, must be “a statute” or “an
act having statutory effect”. The Court has declared admissible challenges
to constitutional provisions allegedly violating the Constitution's
“supreme principles” (such as democracy, liberty, equalit* regional
autonomy), delegated legislation, emergency decrees (decreti egge%, and
norms implementing the statutes of the special autonomy Regions, and
inadmissible issues contesting parliamentary standing orders, statutory
instruments, EEC regulations.

4. The above reported account might have demonstrated that

access to the constitutional review requirements, as well as the judgement's

arameter and object, are previously established by the Constitution or at

east by law, but also, on the other hand, that much room is left to the
Court's interpretation of such requirements and conditions.

This room is crucial for understanding the effective functioning of
the incidenter mechanism, which creates as such a triangle between
ordinary judges, entrusted with the task of submitting the question of
constitutionality to the Court, Parliament, whose acts are subjected to
constitutional scrutiny, and the Constitutional Court itself. The latter's
interpretative power appears crucial for that end, because it is upon the
Court to decide to what extent its own scrutiny can be “opened”:

1) to judges different from those pertaining to the judiciary power,
in certain cases;

2) through a control over the relevance ofa certain question;

3) through a control over whether a certain question is “clearly
unfounded”;

4) with respect to the object of the judgement, in particular to
normative acts whose possibility to fall under the label 'an act having
statutory effect' (Article 134 of the Constitution) is doubtful;

5) with respect to the parameter of the judgement, in particular to
norms whose equivalence with the Constitution is disputable.

Clearly, the more the Constitutional Court interprets broadly these
elements, the more it increases its “generosity” in opening access to
scrutiny, and vice versa. Since 1956, when the Court began its activity, this
correspondence has never been denied. Significantly, even in the 2019 CC
Report the President Marta Cartabia noted “the Court's move to become
less formalistic in vetting the prerequisites for admissibility of matters
brought through the incidental method of review — leading to a decrease in
rulings of inadmissibility, and a corresponding increase of decisions on the
merits” (Summary of the Report on the Work of the Constitutional Court in
2019).
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The Court's interpretative tools play a crucial role in light of the
very premises of the incidenter system, where the Court's role is
constantly related both to the judiciary and to Parliament, due to
constitutional and legislative provisions but also to the devices that are
from time to time needed beyond the legal texts for avoiding dangerous
conflicts among these institutions and enhancing their mutual co-
operation. In other words, for maintaining operative the triangle.

The Constitution's first years were hard and discouraging. Its
legislative enforcement, whose terms where either fixed in the alleged
Provisionary rules according to certain Titles, or otherwhise to be intended
as immediate, was unduly delayed by the centre-right coalition of the time
with implausible pretexts. Against this attitude, called 'majority's
obstructionism', the opposition attempted a difficult 'fight for the
Constitution'. On the other hand, ordinary judges denied the binding force
of principles established in the First Part, which they deemed nothing more
than a political document providing broadly framed objectives placed at
Parliament's disposal. Accordingly, only Parliament, without being
subjected to constitutional review, could change the legislation prior to the
Constitution, including the 1931 Criminal Code enacted under the Fascist
regime.

The Constitution was not considered yet a 'rule of recognition' in
the sense of Herbert H. Hart, both because judges denied its rules of legally
binding force and because of political resistance to constitutional
enforcement. In its first decision (no. 1/1956), the Constitutional Court
affirmed that all constitutional provisions were endowed with legally
binding force, and extended constitutional review to the laws enacted
before 1948. Ordinary judges were thus implicitly invited to refer to the
Court questions of constitutionality of the laws, irrespective of their date of
approval. That decision, together with the subsequent case-law, succeeded
in gradually changing the general attitude towards the Constitution.

Since such process was driven from an independent institution as
the Court, the "fight for the Constitution' ended with the general acceptance
from political parties of the Constitution as a rule of recognition for the
whole legal order. In the following two decades, while the Court gradually
struck down the legislation prior to the Constitution contrasting with
constitutional principles granting civic liberties, Parliament enforced the
Constitution on many respects, including provisions recognizing social
rights such as health, education and pension rights. The expansion of the
constitutional dimension within public life was successful, to the point that
fundamental rights enshrined in the Constitution marked a watershed in
Italian history. At this respect, the Court's ability deserves the utmost
attention in moving within the above mentioned institutional triangle.
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Heoguyuanvnweiii nepesoo

«UTanbsaHckass MoJejIb KOHCTUTYIIUOHHOTI'O
KOHTPOJIA 3aKOHOAATECJIbCTBA)

Yesape ITunesn, pykoBoauTe/lb CEKTOpPa
Nny0JMYHOr0 Npasa, pakyJbTeT PUAHYECKUX
Hayk YHuBepcutera «Jla Cannenna»

1. Kparkoe omucanue OCHOBHBIX CHUCTeM aoctyna B KoHctuty-
LMOHHBIN CYI.

2. Tpu TpeboBaHus K cynbe npu mnojade nena B KoHcTuty-
LHMOHHBIN CyJ] B UTAJIbIHCKOU CUCTEME.

3. HapaMeTp U OpeaAMET BOIPOCa KOHCTUTYIITMOHHOCTH.
4. MexaHu3m HWHIUACHTCPA U CO3aHNUC TPLYT OJILHOM MOACIN.

1. IIpu paccmoTrpenun Bompoca o mepenade neia B Koncruty-
LIUOHHBIN CyJl OOBIYHBIMU CYABSIMH B IEPBYIO OUYepe/b HEOOXOIMMO
KpaTKO paccka3aTh 00 OCHOBHBIX CUCTeMax JIocTyna B KOHCTUTYIIMOHHBII
Cyl, KOTOPBIE CYILIECTBOBAJIU NTOCEe BTOpoil MUPOBOI BOMHEI.

B T'epmanuu, tie ¢opmanbHas xoHuenuus Rechtstaat Obuia
JTUCKPEAUTUPOBAHA CO BPEMEH HALMCTCKOTO PEKMMa M BBITECHEHA
CTpEMJICHHEM K COJEepXKaTeIbHOW KOHLENIMK 3aKOHHOCTH, AOCTYH [0
Bundesverfassungsgericht ObuUT TIpegOCTaBICH OTACIBHBIM JIMIIAM, a
MOBCEMECTHOE BIHAHUE (DyHIaMEHTaIbHBIX IIPaB e1lle O0NIbIIEe COKPATUIIO
MpakTUUECKYyI0 3HaueHWe npuHnuna Rechtstaat kak oTaeapHOTrO
IOPUIMYECKOTO TOHATHS. Takue dIIeMeHThI, Kak TpeOoBaHUE MPaBOBOM
OIPEICTICHHOCTH HJTH 3aIlpeT Ha 00paTHYIO CUITY 3aKOHOAATENLCTBA, ObLITH
TECHO CBsI3aHbI C 3(PPEKTUBHON 3al[UTON OCHOBHBIX IpaB, MOMOTas
o0ecreunTh CTaOMIIBHYIO TIPABOBYIO CPE/y, B KOTOPOW STHMHU NpaBaMH
MOYKHO OBLIIO OBl 0€301TaCHO TTOJIB30BATHCSL.

KoHcTUTyIMOHHBIE CyABl B OPYTUX MecTax ObUIM TPU3BaHBI
BBITTONTHATH (DYHKIMH, OTIMYHBIE OT TeX, KOTOPbIC MPEIyCMOTPEHBI B
HeMelKkoi cucteme. B wactHoctu, coznanne KoHCTUTYIIHOHHOTO COBETA B
cootBercTBUU ¢ KoHctutyrueit @pannuu 1958 roga HE UMENO IENBIO
OTMEHHUTH TpaauIuio 1789 rona, cormacHo KOTOPOH CYIbY HE UMEJIH IpaBa
OTMEHSITh 3aKOHOIaTEIHHYIO BOJIIO ITapIaMeHTa.

OcHoBHas nepBoHavanbHas (yHkuus CoBera 3akiIrouaiach
[IPOCTO B BBIICHEHUHU TOr'O, BBIXOJIUT JIM CTaTyTHOE IIPABO 3a IPENEbl,
OTBEJIEHHBIE IMapjaMeHTy cTaTbei 34, mocsAras TeM CaMbIM Ha
[IPaBUTEIbCTBEHHBIE ITOJIHOMOYUS [10 PETYJIUPOBAHUIO.
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CyneGubie ocoberHocTi CoBeTa BOSHUKIIN CKOpPEE B pe3ysIbTare
Pa3BUTHS €T0 IOPUCTIPYJICHIIMHU TTOCIIe TBOpUYeCcKoro pemenus 1971 rona o
cBOOOME OOBENMHEHUH, 32 KOTOPHIM ITOCIEOBAN KOHCTUTYIIMOHHEIE
pedopMBI, KOTOpBhIE MOCTEHNEHHO PACIIUPUIN BO3MOXKHOCTH 3allUThI
OCHOBHBIX ITPaB B 3TOM CYJI€.

B cBoto ouepenb, nonoxkenus, kacaronuecs KOHCTUTYITMOHHOTO
cyna Uramuu, OblIM OMU3KHM K KEIh3EHOBCKOW Mojenu. B oTiamume ot
HEMEIIKOH, a 3aTeM M UCIaHCKOH cuctembl, ocTyn B Cy ObLT 3arpenieH
OT/CIBHBIM JIUIIAM M 3ape3epPBUPOBAH Il OOBIUHBIX CYIEH, KOTa OHU
COMHEBAJINCh B COBMECTUMOCTH 3akoHa ¢ KoHcTutynueu, wmud s
TOCYy/IapCTBa WIIA PETHOHOB, KOTJIa OHHM COTIAIIAIIUCH C TIOCATATEIHCTBOM
Ha TOCSTaTeIhCTBO Ha COOTBETCTBYIOIIME 3aKOHOJATENbHBIE TOJTHO-
Mouusi. B 00omx ciyyasx KOHCTUTYIIHOHHOE CY[IcOHOE pellleHUue NMEN0
LEeJIbI0 MPUBECTU 3aKOHOJATEIBCTBO B COOTBETCTBUE C BBICIIUM
MIpaBOBBIM MOPAJAKOM, a HC 3alllUTUTH JIIOILGI‘/'I OT 3aKOHOJAaTCJIIbHBIX
HapyIIeHNH NX COOCTBEHHBIX MPaB.

2. B cooTBeTCcTBUY C UTAIBSIHCKUM 3aKOHOAATEIILCTBOM (CTAThs |
KOHCTUTYHHMOHHOTO 3akoHa Ne 1/1948; craresi 1 KOHCTHTYLHOHHOTO
3akoHa Ne 1/1953; crarps 23 3akona Ne 87/1953) Bompoc KOHCTHUTY-
LIMOHHOCTH MOKET ITOJHUMATHCS JINOO0 HETOCPEICTBEHHO rOCyJapCTBOM,
nu6o PernoHa B OTHOLIEHMM HapyLICHUS €ro COOTBETCTBYIOLINX
3aKOHOJATENIbHBIX TMOJHOMOYMH WJIM MHLIMICHTA, a MMEHHO B CKOOKax,
Cyabeii B xozie cyaeOHoro pazouparenscTsa. bonbias yacts padotel Cyna
(6onee monoBuHb! B 2019 romy (171/291)) 3akmtouaercsi B pacCMOTPEHUH
BOIIPOCOB, 3a/laHHbIX cyabell. It mocTaHoBKu Bonpoca nepea CynoMm oH
JIOJIKEH COOTBETCTBOBATH TPEM TPEOOBAHUSM:

1) Bonpoc momxkeH OBbITh MOCTABJICH CYIbeH CyaeOHOro criopa
60 npsiMo (ex officio), MO0 KOCBEHHO OJIHOM M3 CTOPOH (B TOM YHUCIIE
MIPOKYPOPOM), KOTOpasi MOXKET MPOCHUTH CYIbIO MOCTABUTH BOIPOC MEPE/T
Koncturynmonusim CyioM. ITo 03Ha4aeT, 4TO CTOPOHBI HE MOTYT MOAATh
HCK HETIOCPENCTBEHHO B KOHCTUTYLIMOHHBIH cy 1.

Bmecto 3T0r0 H0MKEH OBITH Cy/Ibst (CyOBEKTUBHOE TPEeOOBaHKE) U
cynebHoe neno (o0bexktuBHOE TpeOoBaHue). Cybsi MOXKET BXOJWTH B
cocraB CyJeOHOM BJIACTH WJIM B OINPECICHHBIX CIy4asiXx MPU3HABATHCS
TakOBbIM KOHCTUTYLIMOHHBIM CyIOM IIPHU YCJIOBHH, YTO OH CUMTAETCS
TpeTbell CTOPOHOH IO OTHOIIEHHIO K CTOPOHAM CIOpa C LEJbIo
noctaHoBkH Bompoca nepen CynoM. Ero Ha3bIBaroT cyaweil kak kBo. B
CBOIO Ouepe/b, CyleOHOE 1e0 MOXKET OBITh HE CIIOPOM MEXKAY ABYMs
CTOpPOHaMH, HO M KOHTPOJBHOH NpOLEAYpO#, TaKOH Kak Ipoueaypa
CueTHOH najaThl B OTHOLLEHNUH aKTA UCIIOJHUTEIbHOM BJIACTH.
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Bor nouemy B npeneieHTHON nTpakTuke KOHCTUTYIMOHHOIO cyaa
HEKOTOpBIE OpraHbl ObUIN KBAJTU(PULHUPOBAHBI CYIbSIMH @ UO, IIOCKOJIBKY
CUMTAJIOCh, YTO OHM HMMeEIOT locus standi myis mepemaum Bolpoca o
HEKOHCTUTYMOHHOCTH B Cya: QUCHMIUIMHAapHBIe Kojulernn Hanmona-
TBHOH acconmanyu agBokaToB (pemenue Ne 114/1970) u Briciiero coBera
cynebnoi Bitactu (pemeHue Ne 12/1971); ANeUIAIUOHHBIA KOMHUTET
WTanpsHCKOro BEIOMCTBA 110 TATEHTaM M TOBAPHBIM 3HaKaM (pereHus Ne
37/1957 u Ne 236/1996); Hanoroseie komuccun (pemierne Ne 287/1974);
ApOutpaxusiii cyn (Pemmenne Ne 376/2001).

Bonee Toro, naxke cam KOHCTUTYIMOHHBIN Cyl MHOTJA MOXKET
OBITH Cymbed a quo ¢ IeNbI0 MOCTAaBHTh Iepea coO0W BOmpoc
KOHCTUTYLIMOHHOCTH, KaK 3TO IMPOHU30LIJIO0 BO BPEMS HPOLEAYPHI
nmnuumenTa (pemenue Ne 125/1977) u npu pa3pelieHud Copa MExIy
BETBSIMH BJIACTH. IPaBUTENLCTBO (pemenue Ne 68/1978).

2) Bompoc M0mKeH OTHOCHUTHCS K JIETy, a 3HAYHT, TOJOXKCHHE,
SIBJISIFOIIEECS] MPEIMETOM MCKa, CYHIECTBEHHO JIsi BBIHECEHUS CyIbei
pelieHuss Mo KOHKpEeTHOMY neny. Ecim ero MoxHO pemuth 0e3
MIPUMCHEHUSI OCIIAPUBACMOIO IMOJIOKEHUS, BOIPOC KOHCTUTYIIUOHHOCTHU
CUMTACTCS HEAKTYaJIbHBIM, JAXKE €CIU JAHHOE IMOJIOKEHHUE MOXKET SIBHO
Hapywarb KoHCTUTYLHIO.

Tot dakt, uro Bonpoc AOJKEH UMETh OTHOILIECHHUE K JCIY, TAKUM
00pa3oM, SICHO IEMOHCTPUPYET CIydaillHbIil XapakTep HOCTyla B
KoHCTHTYUMOHHBIH CyA, a UIMEHHO TO, YTO 3TOT JOCTYI MOXKET OBITH
pean30BaH TOJIBKO BO BpeMs Cy1eOHOTo criopa.

CornacHo mpeoOnamaromeMy MHEHHIO, KOHCTHUTYIHOHHBIN
BOIIPOC MMEET 3HaueHHUe, KOrja IOJO0KEHHE, KOHCTHTYIHOHHOCTD
KOTOPOTO CTaBUTCS IO/l COMHEHHUE, TPUMEHHUMO K (DaKTy, BHIBEIICHHOMY M3
cropa, M, TaKuM 00pa3oM, KOHCTUTYIIHOHHBI BOIPOC HAHOCUT yIIepo
BOIIPOCY, KOTOPBIHU JIOJDKEH OBITH PEIIICH CY/Ibel a quo.

OnHako MOHSTHE PEJIEBAHTHOCTH OBLIO MPEAMETOM MHOTOYH-
CIIGHHBIX JMCKYCCHUH M Pa3JMYHBIX TOYEK 3pEHUS] B MpELeleHTHOM
npaktuke Cyna. Oco0o 06cyKaaeMblil BOITPOC 3aKII0YAETCS B TOM, MOYKET
1u Cyzt KOHTPOJINPOBATh CYIIECTBOBAHUE PETIEBAHTHOCTH, HOCKOJIBKY TO
MOJpa3yMeBaeT pemeHne O MPUMEHHUMOCTH TIOJOXKCHUS, KOHCTH-
TYHHOHHOCTBH KOTOPOTO BBI3BIBAET COMHEHHE, K (haKTaM, BHIBEICHHBIM H3
pa3buparensCTBa a quo, YTo, HECOMHEHHO, SIBIISICTCS 3a7a4ei CyabU KBO.
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CTOJIKHYBHINCH C KPUTHUKOW CO CTOPOHBI YYEHBIX, KOTOpHIE
OTMETHJIM TYIHKOBYIO CHTYallUI0, BO3ZHHMKAIONIYIO, €CIU CyIbS a quo
HAacTaWBajJl HAa PACCMOTPEHUU MOJIOKCHHUSA, MPUMEHUMOTO K
paccmarpuBaeMomy uM criopy, CyJ, HaKOHEIl, TPU3HAJ, YTO PEIICHUE O
HENPUEMIIEMOCTH U3-3a HECYLIIECTBEHHOCTH BOTIPOCa HE CKITIOYAET TOTO,
YTO 3TOT BOMPOC MOXKET OBITh PACCMOTPEH. CHOBA MOJHSAT JIaXKe B XOJIE
TOTO e pa3OuparensCTBa.

B mo6om ciydae, akTyalbHOCTB 3TOTO BOIIPOCA MPEICTABISIETCS
HanOoJee BaKHBIM TpeOOBaHUEM IS HAJTMYHSI CUCTEMbl HHLIUACHTOB, &
MMEHHO, 10CTYIOM K KOHCTUTYIIMOHHOMY CyIy MIPH YCIOBHH, YTO CYIbs
MOJKET ITIOCTaBUTh BOIIPOC O KOHCTUTYIIHOHHOCTH 3aKOHA B TOM CTETICHH, B
KOTOpPOU OH, BEPOSITHO, IPUMEHNTH 3TOT 3aKOH B PACCMaTPUBAEMOM JIEJIE.

3) Bomnpoc moJKeH IMOKa3aThCs CYAbe «HE SIBHO He00o-
CHOBAaHHBIM». DTO O3HA4YaeT, YTO CYyIbi MPOBOJUT CBOETO poia
MIPEABAPUTEIHHYIO MTPOBEPKY TOJIOKEHUS, KOTOPOE OH, BEPOSTHO, OyneT
MIPUMEHATHh B JeJe, Ha MPEAMET TOTO, SBISICTCS JIU BOIPOC O €ro
HEKOHCTUTYIIMOHHOCTH SIBHO HEOOOCHOBaHHBIM. B mepBoM ciydae oH
MIPOCTO TPOJOKUT CBOE PEIIEHUE M 00ECIeYUT COONIOJICHHE STOrO
noyiokeHus. Eciii BMeCTo 9TOro y Hero BO3HUKHYT MaJIeHIlIie COMHEHUS
OTHOCHUTEJIHHO TOTO, COOTBETCTBYET JIM 3TO MOJIovkeHne KoHcTutynuu, o
COYTET BOIIPOC HE IBHO HEOOOCHOBAHHBIM, a 3aTE€M ITPHUOCTAHOBUT ACIIO U
riepenact ero B KOHCTUTYIIMOHHBIH CyJI.

CTOUT OTMETHTB, YTO CYAbIO HE 00513aTeIbHO YOSKIaTh B TOM, UTO
3aKOH HEKOHCTUTYIIMOHEH: B 3TOM Cllydyae eMy He HY)KHO OyleT CTaBUTh
Bornpoc nepex CyioM, 1 OH IPEeBPaTUTCS B KOHCTUTYLIMOHHOTO CY/IbIO, UTO
IIPOTUBOPEUUT Beell cucteMe. KOHCTUTYLIMOHHOE PaBOCYANE OCHOBAHO
Ha €AMHOJIMYHOM U CTICHUAIIM3UPOBAHHOM CYIIE.

3. Ilpuka3, KOTOPBIM Cy/bsi aquo IPUOCTAHABIMBACT JEIO U
Hepe)laeT BOHpOC (0] HCKOHCTI/ITYIH/IOHHOCTI/I, JOJI’KCH coz[epn(aTL HpI/I‘H/IHBI
NPUHATUS CYIbei TaKOTO pelieHHs M JIOJKEH yKa3blBaTh: a)
KOHCTUTYIITMOHHOE IMOJOKEHHE, KOTOPOEe, MO €ro MHEHUI, OBLIO
HapyIlIeHO; 0) CTaTyTHBIN 3aKOH, KOTOPBIH MPEATIOIIOKUTEILHO SBIISETCS
HeKOHCTI/ITyHI/IOHHI)IM; B) HpI/I‘-II/IHBI, 110 KOTOpI)IM BOHpOC CUUTACTCA
aKTyaJIBHLIM; F) HpI/I‘II/IHI)I, 10 KOTOpBIM BOHpOC CUUTACTCA SBHO
HE00OCHOBAHHBIM.

[IpuunHbl MO OyKBaMU B) U T) YKe pacCMOTPeHbI (cM. §2,2) u 3)).



UYro kacaercs a), Kacarollerocs KOHCTUTYLMOHHOIO CTaryca
NPEANONOKHUTEIIBHO HAPYIIEHHBIX IOJOKEHUN WM HapaMeTpOB
pelieHus, MoMumMo, KoHedHo, camoil Koncrurymuu, Cyn pomyckaer
BO3PaKCHUS OTHOCUTEIBHO HAPYILIEHUS «BCTABHBIX HOPM», 8 UMEHHO TEX
HOPM, KOTOPbLI€ HMMCIOT 3aKOHOJATCJIbHYIO CHIIY, HO IOAKPCIIJICHBI
KOHCTUTYILIMOHHOM HOPMOM, MpeanuChIBaIONIe WX COOMIoneHue, dake
IPYTUMU 3aKOHAMH.

CTaTYTBI 0 ACJICTUPOBAHUUN ObLITU Npu3HaHbl B Ka4YC€CTBC
MNPOMCIKYTOUYHBIX HOPM C YyUYCTOM KOHCTUTYLUHOHHOI'O KOHTPOJIA
ACJICTUPOBAHHOIO 3aKOHOAATCJIbLCTBA, 4 TAKXC pPaMO4YHOTIO rocynaa-
PCTBCHHOI'O0 3aKOHOAATCIBCTBA C ICJIIBIO KOHTPOJIA Hall PEruOHaJIbHBIM
3aKOHOJATECJIbCTBOM, NPUHATBIM B NEPECCKAOIMMUXCH oOmacTax
KOMIICTCHLINYU, W IPAaBUJI, PCTYIUPYIOMIUX 3aKOHOAATCIbHBIN mmpounecc,
4TOOBI 00ECIECUUTH KOHTPOJIb Ha/ (bOpMaJ'IbHaSI KOHCTUTYHHUOHHOCTH
3aKOHOB.

Urto kacaetcs 0), ct. 134 KoHctutymum TpeOyeT, ITOOBI
OCIIapuBaeMoe TOJIOKEHHE, a UMEHHO TPeAMET CYIeOHOTO pelieHus,
OBLITO «3aKOHOMY WJIH «aKTOM, UMEFOIIIUM CTaTyTHYFO CHTY». Cyl1 00BSBUI
AONYCTUMBIMHU OCHapUBaHUA KOHCTHUTYLHMOHHBIX HOJ'[O)KGHI/II‘/'I,
MMPEAIIOJIOXKUTCIIPHO HAPYIIAOIIUX «BbICIINE NPHUHIIUIIBI KOHCTI/ITYHI/H/I
(Takne KaK TeMOKpaTHs, CB000/1a, pABEHCTBO, PETHOHAIBHASI aBTOHOMHSI ),
JIeIIETHPOBAHHOE 3aKOHOAATENBCTBO, Ype3BbIYaiiHbIe neKpeThl (decreti
legge) m HOpPMBI, peanH3yIONIME YCTaBbl CIEIMAIBLHOW aBTOHOMHH. U
HEJIOMYCTUMBIE BOIPOCHI, OCIAPUBAIOIINE PErTaMEHThl MapiaMeHTa,
HOpMaTHBHBIE aKThl, periaMmeHThl EJK.

4. IlpuBeIeHHBII BBITIIE OTYET MOT OBI TPOIEMOHCTPUPOBATD, YTO
JOCTYN K TpeOOBaHUSIM KOHCTUTYLHHOHHOTO KOHTPOJA, a TakKxKe
napaMeTpsl ¥ IpeIMeT pelIeHus paHee ycTaHoBIeHb! KoHcTuTynmei i,
10 KpailHEel Mepe, 3aKOHOM, HO TaKXke, C JIPyroil CTOPOHbI, YTO MHOIO
MecTa 0CTaeTcs OCTaBiIeHo Ha yeMoTpenue Cyia B HHTEPIIpeTalny TaKuX
TpeOOBaHMIA 1 YCIIOBUH.

OTa KOMHaTa MMEET pellaiollee 3HauyeHUe JJIsi MOHUMAaHUs
3¢ (GEeKTUBHOTO (PYHKIIMOHUPOBAHUSI MEXaHW3Ma HMHIIUICHTOB, KOTOPBIH
CO3/IaeT KaK TaKOBOW TPEYroJIbHUK MEXIy OOBIYHBIMU CYIbSIMH, Ha
KOTOPBIX BO3JIOJKEHA 3a/1a9a Tiepeiady BOMPOca O KOHCTUTYIIMOHHOCTH B
Cyn, IlapnaMeHT, 4bM JEMCTBUS MHOMJIEKAT KOHCTUTYLHOHHOMY
koHTpoJto, 1 Cam KoHCTHTYLIMOHHBI Cy/.
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IIpaBo TOMKOBAHUS MTOCIEIHETO MIPEICTABISETCS PEIIAFOIIIAM TSI
ATOH MEJH, TOCKOIBKY IMeHHO CyIT TOJHKECH PEITUTh, B KAKOW CTETICHH €TO
COOCTBEHHOE PACCMOTPEHUE MOXKET OBITh «OTKPBITHIMY

1) cyapsiM, OTJIMYHBIM OT OTHOCSIIIUXCS K CyIeOHOW BIIACTH, B
OTJIEJIbHBIX CITyYasix;

2) YCPE3 KOHTPOJIb aKTYaJIbHOCTH OIIPEACIICHHOT' O BOIIPOCA,

3) "uepe3 KOHTPOIIb TOTO, SIBISETCS JIM TOT UJIH HHOM BOIPOC «SIBHO
HEOOOCHOBAHHBIMY;

4) B OTHOIIIEHUY TIPEAMETA PEIICHHUS, B YaCTHOCTH HOPMATHUBHBIX
AKTOB, BO3MOXKHOCTh OTHECEHHUSI KOTOPBIX K KaTeTOPHU «aKT, MMEIOIIUI
3aKOHO/IATEIIbHY0 CHTY» (cTaThs 134 KoHCTUTYIIMN) COMHUTEINBHA;

5) mo mapaMmeTpaM CyAeOHOTO PEIICHNs, B TOM YHCIIE K HOPMaM,
9KBUBAJICHTHOCTbH KOTOPhIX KoHCTUTYIIMK OcniapuBaeTcst.

OueBugHO, uTO 4YeMm Oosiee MHUPOKO KOHCTUTYLMOHHBINH CyI
HHTEPIPETUPYET ITH DIEMEHTHI, TEM OOJIbIIC OH YBEIHMYUBAET CBOIO
«IEPOCTb» B OTKPBITUN JOCTYTA K KOHTPOIIO, 1 Hao6opot. C 1956 rona,
xorga Cyn Havan CBOIO JESTENbHOCTh, 3Ta IIEpPEeNncKa HU pa3y He
OIpoBepranacs.

[IpumeuarensHo, uto naxke B oruete KC 3a 2019 ron npe3uneHt
Mapra Kaprabus ormermia «monbiTky Cyma crarb MeHee (opmaimc-
TUYHBIM B TIPOBEPKE MPEINOCHUIOK IS MPHEMIEMOCTH BOIPOCOB,
BBIHECEHHBIX METOJIOM CIIy4aiHOTO PAacCMOTPEHHMsS, YTO MPUBOAUT K
YMEHBIICHUIO KOJNMYECTBAa PEIICHHH O HENPUEMIEMOCTH H
COOTBETCTBYIOIIEMY YBEIMYCHHUIO KOJIMYECTBA PEIICHUH O HEnpuem-
JIEMOCTH pelieHui no cymectBy» (Kparkoe conepixanue otdera o padoTe
Koncturymmonnoro cyna 8 2019 roxy).

Wnctpymentsl TonkoBanusi Cyna UrparoT PELIAIOUIyI0 pOJib B
CBETE CaMUX MPEANOCHUIOK CUCTEMbI MHIIMJEHTOB, B KOTOpoi poib Cyna
MOCTOSIHHO CBsI3aHa Kak ¢ CyZieOHOM Bi1acThIo, Tak U ¢ [lapramenTom, n3-3a
KOHCTUTYIIMOHHBIX M 3aKOHOJATCJIbHBIX HOHOX(GHHﬁ, a TaKXE Hn3-3a
MEXaHH3MOB, KOTOpBIE BpPEeMs OT BPEMEHH IPHUMEHSIOTCS, BpeMd,
HEoOX0TMMOE TOMHUMO IOPUANIECKUX TEKCTOB, YTOOBI H30€KaTh OMTACHBIX
KOH(JIMKTOB MEXIy 3THMU HHCTUTYTAMH M YKPENUTb HUX B3aMMHOE
COTpyAHHYECTBO. JpyruMu cioBamu, IJis moajeprkaHusi paboTo-
CIOCOOHOTO TPEYTOJIbHUKA.
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[TepBrie Tompl KoHcTHTynmwmm OBUIM TPYAHBIMH W OOECKypa-
JKUBarOIMMU. Ero 3akoHo/aTelbHOE HCIOJIHEHUE, YCIOBUA KOTOPOTO
60 ObLTH 3a(hMKCUPOBAHBI B IPEIIONIaraeMbIX BpeMeHHBIX ITpaBuiiaX B
COOTBETCTBUHU C OINPEICICHHBIMU TUTYJIaMHU, JTUOO HHBIM 00pa3om
MPEAIOoIarajoch Kak HEMEIJIEHHOE, ObLIO HEOIPaBJIaHHO OTIOXKEHO
MPaBOLEHTPUCTCKON KOaJNUIUEH TOro BPEMEHM IOJ HENpaBlio-
monoOHBIMU TpemoraMu. [IpoTuB Takoro moaxoga, Ha3BaHHOTO
«OOCTPYKIIMOHU3MOM OOJIBIIMHCTBA», OMMO3UIHAS IMPEAMPUHSIITIA
TsOKENyr0 «00pb0y 3a KoHCTHTYTIHEOY.

C npyroii cTOpOHBI, OOBIYHBIE CYIbU OTPHULIATH 00S3aTEeIbHYIO
CHJIy NPUHLUIIOB, YCTAaHOBJIEHHBIX B II€PBOIl 4acTH, KOTOPYIO OHH
CUUTAJIM HE YE€M MHBIM, KaK TOJIUTUYECKUM JOKYMEHTOM, OIPEACIISIOLINM
HIMPOKO ¢(HOPMYTUPOBAHHBIEC 1IEITH, IPEIOCTaBICHHbBIC B PACTIOPSIKEHUE
napjaamMeHTa.

COOTBETCTBEHHO, TOJIBKO TApJaMEHT, HE TOABEPTasiCh KOHCTH-
TYLHHOHHOMY KOHTPOJIIO, MOT U3MEHSTh 3aKOHO/IaTeILCTBO, IIPEIIIECTBO-
BaBuiee KoHcTuTyuuu, BKiItouyass YrojoBHbIM kopekc 1931 rona,
MPUHSTHIA TIpH (aIIUCTCKOM pekuMe. KOHCTUTYIUS ellle He CYUTallach
«MIPaBUIJIOM MpHU3HAHU» B cMbIcie [epbepra X. Xapra, Kak OTOMY, 4TO
CYIbH OTPHUIATH €€ MPaBUIa, UMEIOIINE 00sS3aTeIbHYI0 IOPUIUICCKYIO
CHIIy, TaK W W3-3a ITOJUTUYECCKOTO COMPOTHUBJICHHUS OO0ECICUCHUIO
COOITIO/IeHU S KOHCTHTYITHH.

B cBoem nepBom perrennn (Ne 1/1956) KoncturyuuoHHbIH cyn
MOJATBEPAUI, YTO BCE KOHCTUTYI[MOHHBIC MOJOXKEHHS HaJelIeHbI
FOPUIUICCKA 00SI3aTCIEHOM CHIION, U PaCTIpOCTPAHIIT KOHCTUTYITHOHHBIN
KOHTPOJIb Ha 3aKOHBIL, MPUHSTHIE 10 1948 rona. Takum 00pazom, psaOBEIM
CYIbsIM OBIIO KOCBEHHO NPeIIokeHO oOpaTuThesi K Cyy ¢ BOIIPOCaMH.
KOHCTUTYLIMOHHOCTH 3aKOHOB HE3aBUCUMO OT J1aThl X IPUHATHS.
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OTO pemieHHe BMECTe C MOCIEAYIONed CyneOHON MpaKTHUKOH
[O3BOJIMJIO TTOCTEIIEHHO M3MEHUTH ol1iee oTHomeHue Kk Koncturynuu.
[TockonbKy 3TOT ITporiece ObLT HHULMUPOBAH HE3aBUCHUMbIM HHCTUTYTOM,
takuM kak Cyn, «6oprba 3a KoHCTHUTYLHIO» 3aKOHUMIACH OOLIMM
MPpU3HAHUCM TIOJIMTUYCCKUMHU MaApPpTUAMU KOHCTI/ITyHI/II/I KaK IIpaBuJia
MIpU3HAHUA BCETO MPaBOIIOPSIKA.

B mocnenyroniue aBa jgecsATHiieTHs, B TO BpeMs kak Cyn
MOCTETICHHO OTMEHMJI 3aKOHOJATeIbhCTBO, MpeamecTBytoniee KoHcTu-
TYIIUH, KOHTPACTUPYIONIEC C KOHCTHUTYUHOHHBIMU MPUHIIUTIAMHU,
MIPEIOCTABISIONINMHA TPKIAHCKHE CBOOOMBI, [lapmamenT obecrneunBan
cobmonenne KOHCTHTYMM BO MHOTHUX OTHOUICHUSX, BKIIOYAs
MOJIOKEHUSI, TPU3HAIOIINE COIMANbHBIC TpaBa, TaKWe KaK MpaBo Ha
31PaBOOXpaHEeHUE, 00PA30BAHNE U TICHCHOHHbIE ITPaBa.

Pacmmpenue KOHCTUTYIHOHHOTO HM3MEpPEHHS OOIIEeCTBEHHOM
JKU3HU OBIJIO YCIIENMIHBIM JO TaKOH CTEMEHM, YTO OCHOBHBIC IIpaBa,
3aKkperieHHble B KOHCTUTYIMH, CTalll NEpPeIOMHBIM MOMEHTOM B
WUTANbIHCKOW ucTOpuU. B »TOM oTHomenunm cnocobHOocTh Cynma
3aCJIy’KMBAET CaMOro NPUCTAJBbHOTO BHHUMAaHHUS B JABWKEHHM BHYTPHU
BBILLEYTIOMSIHYTOTO MHCTUTY HIHOHAJIBHOTO TPEYTOJIbHUKA.
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JupexkTop HHCTHTYTa HOPMOTBOpPYECTBA U BEPXOBEHCTBA
npasa npu MuHHCTEepCTBE IOCTHIIUH
Ksipreizckoii Pecnyoiuku /:kapkbintaen A.Jl.

((KOHCTMT)’U,HOHHOC MMpaBoOCYAHUE U IIPABOTBOPYCCTBO»

KOHCTUTYLIMOHHOE HpaBOCyIUE - ITO CHCTEMa MPaBOBBIX
MEXaHU3MOB U MPOILIC/YP, HAIIPABJICHHBIX Ha 00eCIIeYeHUE COOJIONCHUS U
3alUThl OCHOBHBIX IMPUHIIMTIOB U HOPM, 3aKpETUICHHBIX B KOHCTHTYIIUH
CTpaHbl. DTO BKJIIOYAET B ceOs KOHTPOJIb 32 COONIOJIEHUEM KOHCTHUTY-
[UOHHBIX MPaB U CBOOOM Tpa)kJIaH, a TaKXKe MPOBEPKY COOTBETCTBHSI
3aKOHOB M HWHBIX HOPMATHBHBIX HNPAaBOBLIX AKTOB TpCGOBaHI/IHM
Koncturynumu.

Koncrutynueit Keipresckoit PecryOnnky n KOHCTUTYIIHOHHBIM
3akonoMm Keipreizckoit PecnyOnuku «O KoncTuTyumoHHom cyze
Keipreizckoit PecnyOnuku» 3akpensiensl nojgHoMouuss KoHcTuty-
LIMOHHOI0 CYJ1a, KaK Cy[1le0HOr0 OpraHa KOHCTUTYLIHOHHOTO KOHTPOJIS.

Konctutyunonusiii cya HaJieeH MOTHOMOUYHUSMH, pa3pelas 1ei1a
0 cooTBeTcTBUM KOHCTUTYLMH HOPMAaTHUBHBIX MPABOBLIX aKTOB,
MPOBEPATHh KOHCTUTYLIMOHHOCTh 3aKOHOB, MHBIX HOPMATHBHBIX MPABOBBIX
aKTOB, @ TaKXE OTHEJBHBIX HOPM IPUMEHEHHBIX, WIM ITOMJIEIKAIIUX
MPUMEHEHUIO B KOHKPETHOM Jiesie. KOHCTUTYIMOHHBIN Cy[l, OCYIIECTBRISSA
KOHCTUTYLMOHHBIA KOHTPOJIb MPUHUMAET aKT, COAEPKAILIUNA MPABOBYIO
MO3HIINIO, OKa3bIBAIOIIMU BIWsSHHE Ha (OPMUPOBAHHE MPaBOBOTO
[IPOCTPAHCTBA.
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CoBpeMeHHasT MOJZeJb NMPaBOBOTO, NEMOKPAaTHUIECKOTO
rOCylapCTBa, ONpENeNseT pa3/esIeHue BIACTeH, B Ka4yeCTBE OJHOTO M3
OCHOBHBIX KOHCTUTYLIMOHHBIX NMPUHIMIIOB OPraHU3allK AEATeIbHOCTH
rocyapcTBeHHOTO MexaHu3Mma. O4eBHUIHO, UTO (QYHKIMU 3aKOHO-
TBOPYECTBA, C TOYKW 3PEHUS pa3/elIeHUs BIACTEH MPUHAIIEKHUT
3aKoHOAaTenbHOM BracTH. CyneOHas BIIACTh M BJIACTh MCIIONHUTEIbHAS
JOJDKHBI, TPUMEHSTh HOPMBI IPUHSITHIX 3aKOHOJATEIbHBIX aKTOB.

Bwmecre ¢ Tem, cuctema ciepiKeK U IpOTHBOBECOB, TIPEIITOIaracT,
yTOo (PyHKIMHM KakJIOW W3 BETBEH BJIACTH, KOHTPOIHMPYIOTCS IBYMS
npyrumu. [loaToMy yBaxkeHHe K 3aKOHY U HEYKOCHUTEIIFHOE CIICJIOBAaHUE
eMy HE UCKJIF0YaeT HEOOXOIMMOCTH CO3/IaHHsI MEXaHU3MOB, MPEI0TBpa-
NAIMUX MPUMCHEHHE 3aKOHOB, HE OTBCUAIOIIUX KPUTEPHUAM
CITPABEITNBOCTH.

Takum oOpa3omM, cyliecTBOBaHUE Yy CyACOHOH BIacTh (pyHKIMN
KOHTpOJISI, B OTHOLIEHUH aKTOB, 3/1aBaEMbIX BJIACTbIO 3aKOHO/IATEIIbHOM,
HE SBIsIETCSI (PAKTOPOM, MOCSTAIONIMM Ha HE3aBUCHUMOCTh M CaMOCTOsI-
TEJIbHOCTh 3aKOHOIATEIbHOM BIIACTH.

Bonpoc mpaBoTBopuecTBa, ocymecTBiasemoro Konctury-
IIUOHHBIM CYJIOM, B paMKaX KOHCTUTYLIHOHHOTO KOHTPOJISI CBA3aHO TAKKe
C IPU3HAHUEM IIPAKTUKU KOHCTUTYLIMOHHOI'O IPABOCYAMS MCTOUHUKOM
mpaBa. AHaJIN3 UCCIEJOBAaHUN BOIIPOCA O MPABOTBOPUYECCKON (YHKIIUH
Konctutynmonsnoro cyna, mo3BOJsIET TOBOPUTH, YTO MPAaBOTBOPUYECKUE
nostHoMouust KOHCTUTYIHOHHOTO cy/1a, BECbMa OTpaHUUYEHBbI.

[IpumeHeHne KOHCTHUTYIIMOHHBIX HOPM, WX HCTOJKOBaHHE,
00yCJIOBJICHO CUCTEMHBIMH B3aMMOCBS3SIMH C IIPOBEPSEMBIMU, U HHBIMHU
yKe CyHIEeCTBYIOIIMMH HOpMaMH. Ha 3TOM OCHOBaHMM OTIEIbHBIE
UCCIIEZIOBAaHUS JENaloT BBIBOJA, YTO KOHCTUTYIMOHHBIN CyJ HE CO37aeT
HOBBIX TIPABOBBIX HOPM, a BBICTYIIAET B POJU HEKOETO «OIFOCTHTENS
IOPUAMYECKON CTPOTOCTH TIPABOBOM CHUCTEMBI, MHCTUTYTa, B OIpe/e-
JEHHOW Mepe CHepKHUBAIOMET0 W IUCIUILTHHHPYIOMIET0 3aKOHO-
JlaTeIbHYI0 M HCHOJHUTEIbHYIO BJIAcTh B UX MPaBOTBOPUYECKON
JeSITeTIEHOCTHY.

Hanunumne mpoGiem B Buae mpoOenoB B MpaBe, CIOXKHOCTU
(hopMyaHpOBaHUS HOPM Yepe3 OLICHOUHBIE IIOHSTHS IPUBOAUT K TOMY, UTO
JeUCTBYIOIIME HOPMBI, HE BCETJa OTBEYAIOT KOHCTUTYLHOHHBIM
KPUTEpPHSAM, M, TMOITOMY 3a4acTyl0 B paMKax KOHCTHUTYIIMOHHOTO
MpaBOCYIUsI BO3HMKAET HEU30€KHOCTb BOCHOJHITH NMPOOEbl B
3aKOHOAATEIbCTBE, MPEOOPA3OBBIBATE Cepy ICHCTBUS NPUHATHIX B
3aKOHO/ATENILHOM MOpsAKE akTOB M T. A. M B 3TOM cMmbIcie perieHus
KoHcTuTyimoHHOro Cyzna MOTYyT BBICTYIATh WCTOYHHMKaMHu Tpasa. [Ipu
9TOM CJeXyeT NPHU3HATh, YTO pedb HE HAET O Mapajule]IbHOM IIpaBo-
TBOPUYECTBE, TeM 00JIee O BEPXOBEHCTBE CyJeOHOI0 IPAaBOTBOPUYECTBA HAJL
3aKOHOATENIBHBIM.
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KoHcTuTynmmoHHOE mpaBOCyAHWE MO CBOWUM IPaBOBBIM
XapaKTePUCTUKAM OJIM3KO K IPaBOTBOPYECTBY. IIpaBOTBOPYECTBO, Kak
ofiHa 13 (DYHKIHMIA OPTaHOB TOCYAAPCTBEHHOHN BIACTH, OCYIIECTBISIEMOE
KoHCTUTYyUHOHHBIM CcyaoM, oOycCJIOBHIJIa €TO BIHUSIHUE Ha
3aKOHOJATEIbHBIN MPOIECC. DTO BIUSHUE MPOUCXOIHUT B (popme
BCKOMCH,I[aHI/Iﬁ Koropky Kenenry n Kabunrety MuancTpoB KbIpraI3ckoit

ecnyOJIMKM B YacTH peaiin3amnuii, chopMylInpoBaHHBIX KoHCTH-
TYIIMOHHBIM CYJIOM IO UTOTaM PACCMOTPEHUS JIell, IPABOBBIX IMO3UIINH B
3aKOHO/IaTeNIbCTRE.

KoncturynumonnsiM 3akoHoMm Keipreizckoir PecnyOmuku «O
Koncturynmonnom cyne Keipreizckoit PecmyOnukm» ycranoBieHa
npoueaypa odecrieueHs HCIOMHEHus ero pemeHuid. HewcnomHenne,
HEHaJUIeKallee MCIOMHEeHUE, 00 BOCHPEMSTCTBOBAHNE HCIOTHEHHIO
pemenuss KOHCTUTYLIMOHHOIO CyAa BJe€YeT OTBETCTBEHHOCTD,
YCTaHOBJIEHHYO 3aKOHOAATEIbCTBOM.

B xomnerennnio KOHCTUTYITHOHHOTO Ccy/ia HE BXOAAT M HE MOTYT
BXOJIUTH IOJHOMOYHS MO NPUHITHIO 3aKOHOB - HOPMOTBOpYECKHUE
nonHoMouns. Ho, oueBnaHo, urto pemieHns KoHCTHTynHOHHOTO cyrna,
00J1a1210T HEKOTOPBIMU IPU3HAKAMU HOPMAaTUBHO-TIPABOBBIX aKTOB.

DTH peUIeHUs SBISIIOTCS 00MIe00sM3aTeILHBIMHU ISl BCEX
MIPEJICTABUTEIBHBIX, WCIIOIHUTENBHBIX W CYIeOHBIX OpPTaHOB TOCYyna-
PCTBEHHOH BIIACTH, OPTaHOB MECTHOTO CaMOYIIPABIICHUS, OpTaHH3aIlHid,
JIOJDKHOCTHBIX JIUIL, TPaKJIaH 1 uX 00bequHeHn. OHU TPUHUMAIOTCS 110
KOHKPETHOMY JIeJTy, HO UMEIOT OOIIUI XapakTep, T.€. pacipOCTPaHSIOTCS
Ha BCeX, JIMIl, B aHAJOTHYHOW CHUTYyalllH, TOMJEKAT MPUMEHEHHIO /10
BHECEHHMSI HEOOXOOMMBIX HM3MEHEHHH B 3aKOHOHATEILCTBO, SIBIISIOTCS
UMIIepAaTUBHBIMUA. BCTynamT B CUy HEMEJICHHO, HE IOJJIeKaT
00’KaJIOBAaHUIO U HE MOT'YT OBITh MPe0JI0JIeHbIl. TakuM 00pa3oM, pereHus
KoncTHTynmoHHOTO Cyma HMEIOT 00meo0s3aTeabHBIN XapakTep,
paccymTaHbl Ha HEOIMpPEJEeNIeHHBIH KPYyT IHUI[, MpeAlmoiaraimT
MHOTOKPaTHOCTh MpPHMEHEHHUs. Bmecte ¢ TeMm, oOnamas mpu3HAKaMU
HOPMAaTHUBHO-IIPABOBOTO aKTa, pelieHrnss KOHCTUTYIIMOHHOTO Cyia, MOYKHO
paccMaTpHBaTh, Kak crieliupruIeckoe CyOCHMapHoe MPaBOTBOPYECTRO.

Hcnonnenne n peanusanus pemennii KoHCTUTyIIMOHHOTO cyna
ABJISIETCSl 3aKJIOYMTEIBHBIM 3TarioM (hopMali3alry MpaBOTBOPUYECKOM
(YHKIUM KOHCTUTYIHMOHHOTO MpaBocynusi. [laHHasi craigusi sBIsieTCS
HEOOXOAMMBIM W Ba)KHBIM YCIIOBHEM I HaJUIeKAIIero (yHKIHNOHU-
pOBaHHs TOCYHAPCTBEHHBIX BJIACTEH M Ul YTBEPXKACHHS IMPaBOBOTO
rocynapctsa. [1o3ToMy, He BBI3bIBAE€T HUKAKOTO COMHEHUS YTO IPaBOBOM
XapakTep U 1ejb pemeHnii KoHCTUTYIMOHHBIX cyloB TpeOyeT He TOIBKO
UX HCIIOJIHEHHUS, a TAK)KE€ M YCTAHOBIICHUS 3aKOHOM PsiJ1a FOPUIAYECKUX
rapaHTHH X UCTIOTHEHNUS.

Yacteto 5 crareu 97 Koncrutynum Keipreisckoit PecnyOnmku
YCTaHOBJIEHO, YTO:
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«5. YcraHoBiieHue KOHCTUTYLHOHHBIM CYJIOM HEKOHCTH-
TYIIMOHHOCTH 3aKOHOB WJIM WX TIOJO)KEHUH OTMEHSET WX JIeHCTBHE Ha
tepputopun KvIpreisckoit PecryOnmku, a Taxke OTMEHSCT NEHCTBHE
JIPYTUX HOPMATHUBHBIX IMPABOBBIX AaKTOB, OCHOBAaHHBIX Ha 3aKOHAX HITH UX
TIOJIOXKE-HUSAX, TMPU3HAHHBIX HEKOHCTHTYIIMOHHBIMH, 32 HCKIIOYEHUEM
CyaeOHBIX PELICHUI».

Yacrteto 2 crateu 10 3akona Keipreizckoit PecryOnuku «O
HOPMaTUBHBIX MpaBOBBIX akTax KeIprei3ckoil PecnyOnukm» Takxe
YCTaHOBJIEHO, YTO:

«IIpu3Hanne HOPMAaTUBHOTO MPABOBOTO AKTa, €r0 CTPYKTYPHOTO
2JIeMeHTa HEKOHCTUTYIIMOHHBIM W HEJISHCTBUTEIHHBIM BIIEYET OTMEHY
WX JIeicTBHs 100 MpUBEIeHEe HOPMOTBOPYECKIUM OPraHOM TaKOTo aKTa
(CTpYKTYypHOTO 3JIeMEHTa) B COOTBETCTBHE C HOPMATHBHBIM ITPABOBBIM
AKTOM, HMEIOIIIUM 00JIe€ BRICOKYIO FOPUIUIECKYIO CHITY.».

Crarbeit 53 3akona Keipreizckoit Peciyonukn «O Konctury-
UOHHOM CY/Ie» PErlIaMeHTUPOBAH CIEAYIOIINI TOPSIOK HUCIOTHEHHUS
akToB KoHCTUTYIIMOHHOTO Ccy/a:

«1) Kabwmaer MUHHCTPOB HE TO3IHEE TPEX MECSAIEB C JAThI
MOCTyIJIeHUsT pemieHuss KOHCTUTYIIMOHHOTO cyna BHOCUT B JKoropky
Kenen npoekT KOHCTUTYIIMOHHOTO 3aKOHA MJIM 3aKOHA, BHITCKAIOIINHT 13
YKa3aHHOTO PEIICHUS.

[IpoekT 3akoHa, BBITEKAIOMNN U3 perieHnss KOHCTUTYIIMOHHOTO
cyza, MoXKeT ObITh MHUIMHUpoBaH JemnyTtatamu JKoropky Kenemia 6o
WHBIMHU CYOBEKTaMH 3aKOHOAATEIbHON MHUITMATUBBI.

VYkazaHHbIe 3aKOHOIIPOEKTHI MOJIJIEKAT paccMOTpeHuto JKoropky
Kenernrem Bo BHEOUEPEIHOM MTOPSIKE;

2) llpesunent, Kabnaer MUHUCTPOB HE TIO3THEE IBYX MECSIIEB C
JaThl MOCTYIUICHUS! perieHuss KOHCTUTYHMOHHOTO Cyla MPUHUMAIOT
HOBBIi HOPMATHBHBII TPaBOBOW aKT KOO BHOCSAT M3MCHCHUS B
HOPMAaTUBHBIM IPAaBOBOM AaKT, NPHU3HAHHBI HEKOHCTUTYLIMOHHBIM B
OTICIIFHOM €T0 YacTH;

3) opraHbl TOCYZapCTBEHHOW BJIACTH W OPTraHBl MECTHOTO
camoympaBJIeHHsI, 00Jaarolie B COOTBETCTBUH C 3aKOHOJATEILCTBOM
HOPMOTBOPYECKUMH MOTHOMOUHUSIMH, HE MO3/IHEE JABYX MECSIECB C JIAThI
MOCTYIJICHUsT penieHuss KOHCTUTYIIMOHHOTO Cyla MPUHUMAIOT HOBBIH
HOPMATHBHBINM MPABOBOI aKT JIMOO BHOCSAT U3MEHEHHUSI B HOPMATHBHBIH
MIPaBOBOW aKT, MPHU3HAHHBIM HEKOHCTUTYIIHMOHHBIM B OTIEIBHOW €ro
4acTmy.



COOTBETCTBYIOIIUN TMOPSAOK peanu3anud U (HopMaanu3aiuu
pemenuii KOHCTUTYLIMOHHOTO Cy/a Takke INMPerycMOTPEeH M B perna-
meHTax JKoropky Kenema m Kabunera MwunuctpoB KsIpreizckoii
PecryOnukn.

YuauTsiBas NpeAbIAyIIHN OMBIT B3aumopeicTBus KoHcTu-
TynuonHoro cyma ¢ JKoropky Kenemem n Kabunerom MuHHCTpOB
Keipreizckoit PeciyOnuku 1Mo 00eCrieUeHHI0 WCIIONHEHUS MPHHITHIX
peIIeHUH, Ha TaHHOM 3Tare CKJIaIbIBACTCS XOpoInas TCHACHINS Ooree
orepaTtuBHOro pearupoBanus Kabwrerom MunuctpoB KeIpre3ckoit
PecniyOnuku Ha mpaBOBbIC IMO3UIMHU, BBITCKAIONIUE U3 MPUHSITHIX
peLieHui.

[TonroroBka HPOEKTOB HOPMATHBHBIX I[PAaBOBBIX AKTOB BO
WCIIOJIHEHUE pEIIeHUN OCYUIeCTBIAETCS B CPOKM U B MOpPAJAKE,
YCT@HOBJIEHHOM KOHCTUTYLHOHHBIM 3akoHOM Keiprei3ckoii PecnyOmmku
«O Koncrurymmmonnom cyne Keipreizckoit PecryOmukm». [loBeicuics
ypoBeHb ocBesloMmiIeHHOCTH JenyTaToB XKoropky Kenema Keipreizckoi
Pecniybnukn o HEeoOXonMMOCTH HcTONHEHUsA pemenuii Konctury-
LIMOHHOTO Cy/a.

locynapcTBeHHBIE OpraHbl, OTBETCTBEHHbIC 33 HCIIOJIHEHHE
pemenuss KOHCTUTYLIMOHHOTO Cyia, HE TO3JIHEE 5-TO YHCla KaKIOTro
Mecdla HampapiasgioT B MuHHCTEpCTBO IOCTUIMH KBIprui3ckoi
PecnyOnuku mHbopManuio o xone ucnonHeHus pemieHuit Koncruty-
[IMOHHOTO cyfa. MuHHCTEPCTBO toCTUIMK KwIpreidckoit PecryOmmku
€KEKBapTAJbHO NPOBOJUT MOHUTOPHUHT MCIOJHEHUS pELICHUN
KOHCTHTYIIMOHHOTO Cy/la W 10 MTOraM MpEICTaBIseT WHPOPMAIUIO B
Koncrutymonsslii cy.

3a nepuon ¢ 2013 roma no nmepBwiii kBapran 2023 rona
Koncrutynmonnsm cynom mpussto 131 pemenue, B Tom uwmcie, 50
pelleHui, B KOTOPbIX HOPMAaTHUBHBIM NPAaBOBOM aKT NpPU3HAH
nporuBopeyaiuM KOHCTHTYLIMH TMOJHOCTBIO MM YaCTHYHO JINOO W3
KOTOPBIX BBITEKaeT HEOOXOAMMOCTh YCTpaHEHHUs mpobesa B MPaBOBOM
pEryIupOBaHHH.

Tem cambiM, 50 pemennit KOHCTUTYIIMOHHOTO Cyla MOAJIEkKATH

WCIIOJIHEHUIO, U3 KOTOPBIX Ha CErONHSIIHUN ucnoaHeHo 41 peuieHue, 9
peIIeHUI HaXOMSATCS Ha CTAIHH UCTIOTHEHUS.
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-3a2013 rox;: 1 peneHne — UCTIOTHEHO;

-3a2014 rop: 2 pelieHus — UCTIOJTHEHBI,

-3a2015 roa: 2 peuienus — 1 ucnonaHeHo, | Ha UCTIOTHEHUH;

-322016rox;: 3 pemieHus — 2 UICMIOTHEHBI, | HA UCTIOTHEHUH;
-322017 rox;: 2 pelieHus — UCTIOTHEHBI;

-3a2018 rom: 6 penIeHni — HCTIOTHECHBI;

-3a2019roxa: 9 pelieHnii — 9 UCHOIHEHBI.

-322020ron;: 7 pelieHnii — UCTIONHEHBD;

-322021 ron: 8 pemieHuii — UCTIOMHEHBI;

-322022 rox;: 8 pemieHnii — 3 UCTIOTHECHBI, 5 HA HCTIOTHCHHH;
-3a2023 rox: 2 petiieHus — 2 Ha UCTIOJTHEHUH.

Kak BuIIHO W3 MpHUBENEHHON CTATUCTHKH MMEIOT MECTO CIydau
HECBOECBPEMEHHOTO MCTIOJHEHUS penieHnit KOHCTUTYIIMOHHOTO cy/aa 1o
Pa3IUYHBIM OCHOBAHUSIM U IPUUMHAM.

B sT0#i cBfi3M, XOTENOCH MOAAEPKATh TE3UCHI, U3JIOKEHHBIE
KoHCTUTYIIMOHHBIM CylIOM B paMKax 0030pa COCTOSHHUU KOHCTHUTY-
IMOHHOW 3aKoHHOCTH 3a 2022 TOM, B YaCTH TOTO, YTO MOCTYIIATEIHHOE
JBIKCHUE B HAIIPABJICHUU PA3BUTHUS [IPABOBOIO rOCYapCTBa 3aBUCUT OT
aktuBHoOro npuMmeneHus JKoropky Kenemem Keipreizckoit PecmyOmmku
nyHkTa 7 yactu 13 crareu 53 3akona Ksipreickoit PecnyOnuku «O
Pernamente Xoropky Kenema Keipreisckoit PecnyOmukn», KOTOpBIi
MIpeayCcMaTpUBACT MPUHATHE MPOCKTA 3aKOHA, BRITEKAOIIETO U3 PEIICHUS

KOHCTI/ITyLII/IOHHOI‘O cyaa, OJHOBPEMCHHO B TPEX UTCHUAX NPHU HAJIUIUU
TIOJIOKHUTEIIbHOI'O 3aKJIFOYEHH A COOTBETCTBYHOLINX CY6’B€KTOB.
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Boiee Toro, cornacHo yactu 18 cratbu 53 Ha3BaHHOIO 3aKoHa
MIPOEKTHI 3aKOHOB, BhITEKAIOIME U3 penieHnii Konctutynnonsoro cyna,
JIOJKHBI COJIEP)KaTh HOPMbI, BBITEKAIOLINE UCKIIIOUUTENIHHO U3 CMBICIIA U
copepxaHus pemeHuss KoHCTUTYUMOHHOTrO cyda, U JIOJKHBI
paccmarpuBarbes JKoropky Kenemem Keipreizckoit PecryOnuku Bo
BHEOYEPEIHOM ITOPSIIKE.

Takoe mpaBo 3aKOHONATENIO NPEJOCTABIEHO H3-3a TOTO, 4YTO
MIPOEKThI 3aKOHOB, BhITEKaOIMe U3 perieHnit Koncturynnonsoro cyna,
[POLUIM KOHCTUTYLIMOHHBIH KOHTPOJb, HE IOIUIEKAT OOILECTBEHHOMY
obcyxaenunto (dacthb 1 crarem 22 3akona Keipreizckoir Pecryomuku «O
HOPMAaTHBHBIX ITPaBOBBIX akTax KeIprezckoil PecnyOiankmy») 1 nmoanexar
HEYKOCHHUTEIHHOMY UCTIOTHEHHIO HOPMOTBOPUYECKUM OPTaHOM.

Taxke XOTenoCh OBl OTMETHTH, UTO PsA MPOOIEM CBSI3aH C
HUCIIOJIHEHUEM OTHACJIbHBIX peHIeHI/Iﬁ KOHCTI/ITYHPIOHHOFO cyna, U3
KOTOPBIX BBITEKAET HEOOXOJAUMOCTh YCTPaHCHHUs Mpobena B MPaBOBOM
perynupoBaHud. [1oCkoiIbKYy Tpu pa3padoTKe M MPOABMKEHUN 3aKOHO-
MIPOEKTOB, BBITCKAOIINX M3 TAKUX pelieHni KOHCTUTYIIMOHHOTO cyfa, y
HOPMOTBOPYECKHX OPraHOB BO3HHKAET pa3HOE MOHMMAaHHE MPaBOBOM
MO3UIMH, 0003HAYCHHO B TOM HJIK HHOM PEIICHUH.

[TosTOMY JIsI HOPMOTBOPUECKUX OPTaHOB, PEATU3YIOIINX TAKOTO
pona pemieHust KOHCTUTYIIMOHHOTO cyla, KpaiHe Ba)KHO, YTOOBI TpPH
pa3paboTke PE30JIOTUBHOM YaCTH PEIICHUS COONIONATNCH MPUHITUATIEI
MPAaBOBOM SICHOCTU U OMPEACICHHOCTH, MOCKOJIbKY B HHOM Clyyae
VCTIOJTHEHNE TaKWX peIIeHui OyleT 3aBHCETh OT BOJH JPYTHX OPTaHOB
BJIACTH, a HE CaMOT0 Cy/a.
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B 3akiroueHue Xorejnoch Obl OTMETUTD CJICaYIoIIeC.

1. ITo Bonpocy npusHaHus pemeHuii KOHCTUTYLIMOHHOTO Ccyna
Keipreizckoit PecnyOnukn opumuarbHBIMA HCTOYHHKAMHU IIpaBa
OTCYTCTBYET €MHAas M COIVIaCOBAaHHAS IO3ULMSA, IMO3TOMY B 3TOM
HamnpaBJIeHUH HEOOXOIMMO AalbIle MPOAOJKATh padoTy MO HAydYHOMY
000CHOBAaHMIO HEOOXOJMMOCTH M BO3MOXXHOCTH MPAaKTHUECKOTO
BHEIPEHUS JTaHHOW KOHIENMUMU B cucTtemy npaBa KbIprei3ckoi
PecrryOnukn.

2. Bmecrte ¢ tem, Konctutynuonusii cyn KsIpreizckoit
PecniyObnuku ne-gakTo NMpU3HAETCS «HETATHBHBIMY» 3aKOHOAATEIIEeM,
IIOCKOJIBKY €0 pELIEHUs] OTMEHSIOT JEHCTBUE HOPMATUBHBIX IPABOBBIX
AKTOB M OTHEIbHBIX HOpPM, KOTOpble IpoTuBopedar KoHcTUTyunuu
Keipreckoii PecrryOmmkm.

3. IIponecc npaBOTBOpYECTBA CO CTOPOHBI MCIIOIHUTEIBHON U
3aKOHOJIATEJIBHOM BETBEH BJIACTH B paMKaX peaju3alyd U HCIOJHEHUS
pemennii KoHCTUTYIIMOHHOTO Cy/a MOAHUMAET €ro aBTOPHUTET, MPUAAET
BBICOKYIO 3HAYMMOCTH €T0 PEIIEHHUsIM, a TaKKe He MO3BOJSIeT
WTHOPHUPOBATH HX.
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«Securing rights toward a future generation»

Jung Won KIM,
Deputy Secretary General of the Constitutional
Court of the Republic of Korea

I

I would like to send my deepest respect to Mr. Emil Oskonbaeyv,
Chairman of the Constitutional Court of the Kyrgyz Republic and Ms.
Clair Bazy-Malaurie, President of the Venice Commission in cohosting
this prestigious conference. I am honored to be one of the presenters here
on the 30th anniversary of the Constitution of the Kyrgyz Republic on
behalf of the Constitutional Court of Korea. I would also like to thank Mr.
Tanase Alexandru, acting as the moderator during this session.

We would be confronting the similar difficulties dealing with
constitutional matters on the basis of fundamental rights. Previous
presentations gave me lots of inspiration. I will introduce some cases
where the Constitutional Court of Korea played an important role in

Korea's era of democratic change. These cases all concern the freedom of
demonstration and assembly.
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II

When the so-called “third wave” of democratization swept across
the globe, it was also felt in Korea. The result was major constitutional
revision in 1987. Korea's democracy movement demolished authoritarian
rule, established the Sixth Republic of Korea, and created the
Constitutional Court. Despite the success of this movement, some laws
seemingly continued to excessively limit democratic freedom. One
example was the ban on nighttime outdoor assembly and demonstration,
founcF in the Assembly and Demonstration Act. The relevant provision
read, quote, “No one may hold any outdoor assembly or stage any
demonstration either before sunrise or after sunset: ---”’, unquote. So, this
meant that outdoor assemblies and demonstrations were allowed, but only
during daytime, not nighttime. The first decision by the Constitutional
Court regarding this issue was made in 1994. In this early case, the Court
declared the ban on nighttime demonstrations to be constitutional. It
argued that demonstrations after sunset may have a high probability of
disrupting public order. One Justice dissented in this case.

111

Fifteen years later, in 2009, the ban on nighttime outdoor assembly
was challenged at the Constitutional Court. This time, the Court held that
the ban failed the tests of least restrictive means and balance of interests.
But the Court did not immediately nullify the provision. Instead, it held the
ban was nonconforming to the Constitution. This meant that the Court
allowed some room for legislative discretion, by ordering the National
Assembly to amend the relevant provision. The deadline for amendment
was setas 30 June 2010.

The background to this 2009 Court decision was the growing
protest in Korea over US beef imports. These imports became
controversial after the first infections of mad cow disease were discovered
in the USA. Concerns over the safety of US meat triggered heated public
debate in Korea. Large candlelight vigils were held in protest against the
Korean government's import policy. The vigils lasted more than three
months. A wide variety of people joined these protests. They ranged from
students, office workers, unionists, to activists from across the political
dpectrurn The apphcant at the center of the 2009 Constitutional Court

ecision was the Ieader and organizer of these protests. Since the protest
took place after sunset, he was indicted on charges for violating the ban on
nighttime assembly. Similar cases were happening across t%e criminal
justice system. So how were the criminal courts to react to the
Constitutional Court's ruling 0f2009?

Atthe time, [ was a judge at the Seoul Central District Court. Being
one of the most ex}lj)erienced judges, I held urgent meetings with all the
judges dealing with the relevant cases in the Court. We had to reach a
consensus on how to apply the provision prior to amendment by the
National Assembly. We concluded that the defendants had to be ruled as
not guilty, if the cases reached a final stage of the criminal procedure.
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1\Y
Five years later, the National Assembly had still not made the
necessary amendments. So in 2014, the Constitutional Court heard another
case on this matter. This time, the Court held the ban on nighttime outdoor
assembly and demonstration as conditionally unconstitutional. This
provided a way for ordinary courts to deal with the provision without
having to wait for statutory amendment.

In short, the Constitutional Court held the provision to be
unconstitutional and ineffective if it is applied to outdoor assemblies or
demonstrations happening between sunset and midnight (24:00). Some
journalists therefore described this as the “Cinderella Decision”. To
prevent any potential confusion, the Supreme Court also announced that
this Constitutional Court decision has binding effect.

Korea's transition to effective democracy would be incomplete as
long as basic civil and political rights, such as the freedom of assembly and
demonstration, were excessively restricted. Decisions by the
Constitutional Court of Korea have contributed to lifting such restrictions.
The cases I have outlined above show how the Court was gradually able to
play a key role in providing essential normative guidance during
democratic change.

\Y
I'would like to conclude with a view towards the future. In times of
global change, we have to remain vigilant about securing well-established
rights. But we also need to assess how constitutional complaints can help to
solve some of the new challenges humanity faces today.

As Korea looks back on over thirty years of successful transition to

democracy, it is also confronted with new and globally shared challenges.
Two of these are digitalization and climate change. A constitutional
democracy only remains effective if it can confront these challenges while
staying true to its foundational constitutional principles.
For example, over the last five years, the Constitutional Court of Korea has
dealt with a number of cases concerning fundamental rights on the internet.
Cases include those on the use of location tracking data, the interception of
internet lines, and real-name verification of online users. In many of these
cases, the protection of the right to informational self-determination was a
central issue.

The Constitutional Court of Korea has not yet adjudicated climate
change issues. But such experience may come soon: There are currently
pending cases at the Court to do with climate change. The complainants
argue that the government's policy of greenhouse gas emission reduction
targets is not adequate, thereby infringing a number of fundamental rights.
These include the right to a healthy and pleasant environment and the rights
to health, life, and personal safety.
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Recently, a Korean daily newspaper published a series of special
articles on the issue of climate change. The article pointed to the role of the
judiciary and cited examples from the Netherlands, Ireland, Germany,
France, Columbia, and Chile. The explicit declaration that the fundamental
rights of future generations have been violated has great implications. The
rights of future generations in environmental matters are a highly
controversial topic. All nations face difficult tasks of how to apply the
principle of equality in-between generations. Issues such as climate
change couldn't be simply considered as a regional matter.

In the span of my life there have been a lot of political, economic
and above all technological changes. The Constitutional Court is supposed
to relieve the heavy burden that people recognize or sometimes may not
recognize. The judgement of whether it would be a burden that people have
to bear or does not need to be borne any more cannot be made by only
evidence. It requires insight into the era, a deep understanding of human
nature, and determination. We live in a world where we come to know
what's happening in other countries in real time. There have been
suggested various opinions whenever we confronted constitutional
matters.

In the future, I look forward to further sharing the Korean
experience on all of the above-mentioned matters. I pay my deep respect to
you, the people of the Kyrgyz Republic, commemorating the 30th
anniversary of your Constitution. May God's blessings be with the Kyrgyz
Republic and all participants of this conference. Thank you for listening.
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Heoguyuanvnweiii nepesoo
«O0ecneyenne npas Oyayuiero noKoJAeHHUsD

Yon Bon KUM, 3amecTHTE/Ib FreHEPAJIBHOIO CEKpPeTaps
Koncruryunonsnoro cyaa Pecnyosmmku Kopest

I.

S xoten ObI BBIpa3uTh CBOE MTyOoyaiiiiiee yBaKeHHE r-Hy DMUITIO
OcxonbaeBy, npencenarento KoHctutyunonHoro cyaa Keipreizckoit
PecmryOnuku, u r-xe Knep bazu-Manopu, npencenarento Benenmanckoit
KOMUCCHH, 32 OPTaHNU3AIINI0 ATOH MPECTIKHOM KOH(DEePEHITHH.

Jis MeHst 6onbIas 4ecTh OBITh OTHUM U3 JOKJIATYUKOB 3/1eCh, HA
npazgHoBanun 30-netuss Koncrutynuu Keipreisckoit PecnyOnmuku ot
unmenu Koncturynmonnoro Cyna Kopewn.

S Taroke xoten Obl moOmarogapuTh T-Ha ToHace AuekcaHzpy,
KOTOPBIH BBICTYIAJI B KA4€CTBE MOJIepaTOpa ’TOM CECCUU.

MBI CTOJIKHEMCS C aHAIOTHYHBIMU TPYAHOCTAMU IIPHU paCCMOTPEC-
HUH KOHCTUTYHHOHHBIX BOIPOCOB Ha OCHOBC (l)yHI[aMCHTaHLHBIX ImpasB.
Hpe,Z[BI,I[YH.[I/Ie MMPE3CHTalUU JaJIM MHE MHOI'O BAOXHOBCHUS.

51 pacckaxy 0 HEKOTOPBIX CiTy4asix, koraa KoHCTUTYIMOHHBIH cy/1
Kopen chirpan BakHYIO pOIib B JIOXY JEMOKPAaTHYECKHX MEPEMEH B
Kopee. Bece atu cimyyan kacarotcst cBOOObI IEMOHCTPAIMN H COOPaHHIA.

II.

Korna Tak HasplBaeMasl «TpeTbsl BOJIHA» AEMOKpaTHU3aLuu
[IPOKAaTWIACh [0 BCEMY MUpY, 3T0 omymanocsk u B Kopee. Pesynbpratom
CTal cepbe3Hbll mepecMoTp KoHcTHTynuu B 1987 romy. Kopeiickoe
JIEMOKpPaTUUECKOE JABM)KEHHE CBEPITIO aBTOPUTApPHOE MpaBJEHUE,
ocroBaio llectyto Pecnyonmuky Kopest n cozmano KonctutynnoHHBII
Ccya.

Hecmotpst Ha ycmex 3TOro JBMIKEHHs, HEKOTOPHIE 3aKOHBI,
M0X0e, MPOJOJIKAJIN YPEe3MEpPHO OrpaHUYUBATH JEMOKpATHUYECKUE
cB0OOnBl. OTHUM U3 IPUMEPOB SABJISIETCS 3apeT Ha HOYHbIE cOOpaHus U
JEMOHCTpAaLMU Ha OTKPBITOM BO3AYXE, MPEAYCMOTPEHHbIH 3aKOHOM O
coOpaHuax U JeMoHcTpauusx. COOTBETCTBYIOLIEE MTOJIOKEHUE TIIACUJIO!
«HuKTO HEe MOXET MPOBOAWUTH KakWe-IMOO COOpaHusi Ha OTKPHITOM
BO3/yX€ WJIH yCTpanuBaTh JEMOHCTPAIIUU HU JIO BOCXOA COJIHIIA, HU ITOCIIe
3axo/ia COJHIA: ---», LUTHPOBaTh. DTO O3HAYaJo, YTO COOpaHUS H
JNEMOHCTPALUU Ha OTKPBITOM BO3AyXE OBbLIM pa3pelICHbl, HO TOJIBKO B
JTHEBHOE, @ HE HOUHOE BpeMs.



1.

IIataanmate aetr cmycts, B 2009 romy, 3ampeT Ha HOYHBIC
coOpaHus Ha OTKPBITOM BO3/1yXe ObLT ocriopeH B KOHCTHTYIIMOHHOM Cy/Ie.
Ha stoT pa3 cyn mocTaHOBWIJI, YTO 3ampeT He MpOIIeN MPOBEPKY Ha
HaJMYue HauMEHEee OTPaHUYHMTEIBHBIX CPEACTB U OajyiaHca MHTEPECOB.
Omnako Cym He cpa3y OTMEHHJI ITO IOJOXEHHE. BMecTo 3Toro o
MOCTAHOBUIL, YTO 3aMpeT He COOTBEeTCTBYyeT KoHcTHTYyIMM. DTO 03HAUaIo,
yT10o Cyn mpeaocTaBuil HEKOTOPYIO CBOOOY JICHCTBUI 3aKOHOATEIHHBIM
opranam, npennucas HamuoHaabHOMY cOOpaHUIO BHECTH IONPABKH B
COOTBETCTBYIOLIEE MoJokeHne. KpaifHuii CpoK BHECEHHS TONPABOK ObLI
ycranosiieH 30 utonsa 2010 roza.

IIpensicTopueit atoro pemenus cyna 2009 roga cran pacTyuiuit
mporecT B Kopee mo nmoBoxy mmmopra ropaauasl B CIHA. Dtot nMmopt
CTall copHbIM mocie Toro, kak B CHIA Obiim oOHapyXeHbI IepBbIe
cIydad 3apakeHUs KOPOBBUM OemeHCTBOM. OOECIOKOCHHOCTHL 10
noBoAy 0€30MacHOCTH aMEpPHKAaHCKOTO Msica BbI3Baja >KapKue
oOmecTBenHble aebarsl B Kopee. B 3Hak mporecta mpoTUB MMITIOPTHOM
MMOJTUTUKN KOPEWCKOTO TMPaBUTEIHCTBA OBIIM TPOBEACHBI OONBIINE
ITUKETHI IPH cBedax. baenus npogomkamick 6oee Tpex Mecsues. K atum
[poTecTaM MPUCOSIUHUINCh caMmble pasHble Jionu. Cpenu HUX ObLIM
CTYACHTHI, 0pUCHBIE pAOOTHUKH, TPO(COIO3HBIC AKTUBUCTHI M AKTUBUCTHI
BCETO MOJIUTHYECKOTO CIIEKTpa.

3asBuTenb, (PUTypUpOBAaBILIUI B pemieHnH KOoHCTUTYyLHOHHOTO
cyna 2009 roma, ObUT JTUAEPOM M OPTaHMU3ATOPOM ITHUX TPOTECTOB.
[TockonmbKy akiusi poTecTa MpolUIa MOCcie 3aX0/a COJHIIA, eMy ObUIO
MPEAbsBICHO OOBUHEHHUE B HAPYLICHUH 3allpeTa Ha COOPaHUs B HOUHOE
Bpemsi. [lonoOHbIE ciyyan TMPOMCXOIMIN BO BCEH CHCTEME YTOJIOBHOTO
npaBocyaus. Tak Kak ke yroJOBHBIE Cy/Ibl JOJKHBI ObITH OTPearupoBaTh
Ha pemenue KoncruryrmonHoro cyna ot 2009 romna? B To Bpems 51 Obin
cynpeit LlentpanbHoro paiionHoro cyna Ceyna. bBytyun ogHUM U3 caMbIX
ONBITHBIX CYIEH, S MPOBEJ CPOYHBIC BCTPEUYH CO BCEMHU CYIbIMH,
paccMarpHuBarOIIMMHU cooTBETCTBYIomIHE fena B Cyne. Ham Hy»HO OBLTO
JIOCTUYb KOHCEHCYCa O TOM, KaK IPUMEHSTh 3TO MOJIOKEHNE /10 BHECEHUS
nonpaBok HaunoHanbHbIM coOpaHueM. Mbl NPHUIUIM K BBIBOAY, YTO
MMOACYAUMBIC JOJIKHBI OLITH IMPpU3HaHbl HEBUHOBHBLIMU, €CJIN A€j1a ﬂOﬁﬂYT
10 GUHATBHOM CTaIUH YTOJIOBHOTO ITpoIiecca.

IV.

[Iate ner crmycts HammonameHOE coOpaHWe Tak W HE BHECIO
HeoOxomuMple TompaBku. Tak B 2014 romy KoHCTUTYIHMOHHBIN Cyn
paccMOTpen eIie OAHO JENO0 Mo 3ToMy noBony. Ha aTot pas cyn mpusHan
3arpeT Ha HOYHBIE COOpaHWsS M JEMOHCTpPAIllMd Ha OTKPBITOM BO3IyXe
YCJIOBHO HEKOHCTUTYITHOHHBIM. DTO JaJI0 OOBIYHBIM CYyIaM BOBMOKHOCTD
pazolparbcs ¢ ITUM TOJOKEHUEM, HE JTOXKHIAsSCh BHECEHUS MTONPABOK B
3aKOHOJATEILCTBO.



Kopoue roBopsi, KoHCTUTYLIMOHHBIN Cya NOCTAHOBWJI, YTO 3TO
MOJIOKEHHE SIBIISICTCSI HEKOHCTUTYLIMOHHBIM U HEA((EKTUBHBIM, €CIIH OHO
MPUMEHSIETCS] K COOpaHMsIM MU IEMOHCTPAIMSAM Ha OTKPBITOM BO3AYXE,
MPOUCXOIAINM MEXIy 3akaToM W moidyHoubio (24:00). ITosTomy
HEKOTOpPbIE JKYPHAJIUCThl Ha3BaJlM 3TO «pelleHueM 30IylKu». Bo
n30exxaHre BO3MOXKHOH MyTaHUIbI BepXoBHBIH cyn Takxke 00bSIBUI, YTO
9T0 perieHre KoHCTUTYIMOHHOTO cya UMeeT 00513aTeIbHY IO CUITY.
[epexon Kopen x sddexTrBHON neMokpaTnn OyneT HEMOJIHBIM, MOKa
OCHOBHBIC TPa)KIaHCKHE W TOJMTHYECKUE TpaBa, Takue Kak cBoOoza
coOpaHnii M JAeMOHCTpaIii, OynyT Ype3MepHO OrpaHUYEHBI. PemeHus
Koncrurynnonnoro cyna Kopeu cmocoOcTBOBaiM OTMEHE TaKHUX
orpannueHuid. [lena, KOTOpbIC 51 M3JI0KUI BBIIIE, MOKA3bIBAIOT, Kak Cyn
MOCTEIIEHHO CMOT UTPaTh KIIOYEBYIO POJIb B 00eCIIEUeHINH HEOOX0IUMOT0
HOPMAaTHBHOTO PYKOBOJICTBA BO BPEMsI IEMOKPATHIECKUX IEPEMEH.

vV
B 3akmroueHue s xorea Obl CKas3aTh B3I Ha 6y,[[y1].[€6. Bo BpEMCHa
rino0albHBIX NepeMCH Mbl JOJIXKHBI COXPAaHATH 6I[I/IT€J'IBHOCTI> B
OTHOUICHWU 3alllUThbl YCTOABIIMUXCS IIpasB. Ho nam Taxxe HGO6XOILI/IMO
OICHUTH, KaK KOHCTUTYHUMOHHBIC KaIT005I MOT'yT IIOMOYb PCHIUTH
HEKOTOPBIE HOBBIC HpO6JIeMLI, C KOTOPBIMH CE€TOAHA CTAJIKHMBACTCA
YCIO0BCYCCTBO.

OrsapiBasch Ha3aq Ha Oosiee YeM TPUIUATHICTHUN YCIICITHBIN
nepexoj K aeMokpaTtuu, Kopesi cTaakuBaeTcsi ¢ HOBBIMH, OOIIMMHE IS
Bcero mmpa mpodnemamu. [IByMs W3 HUX SIBISFOTCS ITUGPOBHU3ANUS U
n3MeHeHue kKiuMmata. KOHCTUTYyHHOHHAs IeMOKpaTHs OCTaeTcs
3¢ (GEeKTUBHON TONBKO B TOM CIlydae, €CIM OHa MOXET MPOTHBOCTOSTh
5TUM BBI30BaM, OCTaBasiCh BEPHOU CBOUM OCHOBOIIOJArarIUM
KOHCTUTYLMOHHBIM TpuHIUNAM. Hampumep, 3a mociegHue MiITh JIET
Koncturynuonnsiii cyn Kopeu paccmoTpen psa Aesl, Kacaroluxcs
OCHOBHBIX TIpaB B VMHTepHETe. B 4mcno men BXOAAT ciaydyal HCIONB30-
BaHUS JaHHBIX OTCJIEKMBAHUS MECTOIOJIOKEHUs, TiepexBaTa HHTEPHET-
JIMHUHN U TPOBEPKU HACTOSIIMX UMEH OHJIalH-1IoNb30Bareseil. Bo MHOrHMX
W3 OTHX CIy4YaeB 3allluiTa MpaBa Ha HHPOPMAOHHOE CaMOOIPe/ICICHUE
ObLIa IICHTPAIBHBIM BOITPOCOM.

Koncrutyumonnsiii cyn Kopeu eme He BbIHEC pELICHHS IO
BONpOCaM H3MEHEHMs kinmara. Ho Takoil ONBIT MOXET MOSBUTHCS B
Ommxkaiiiee BpeMsi: B HacTosiiee Bpemst B Cyzie paccMaTpuBaroTces Aefa,
CBSI3aHHBIE C U3MEHEHUEM KJINMaTa.



3asBUTENN YTBEPKIAIOT, YTO TMOJUTHUKA MPABUTEIHCTBA IO
COKpAIIICHHUIO BEIOPOCOB MApPHUKOBBIX 'a30B HE SBISIETCS aJCKBATHOM, TEM
caMbIM Hapyuias psj GpyHIaMeHTaIbHBIX IpaB. K HUM OTHOCSITCS TIPaBo
Ha 37I0POBYIO M TIPUATHYIO OKPYXKAIOIIYI0 Cpely, a TaKke MpaBa Ha
3[I0POBBE, KHU3HD U THUHYIO O€30MaCHOCTb.

HenaBHo kopeiickas exeqHEBHAs rasera OImyOIHMKOBaia CEPHIO
CHeIMaNbHBIX CTaTe Mo mpobieMe HM3MEHEHHUs KinuMarta. B crarbe
yKa3bIBaeTCAd Ha pOJIb Cy[AeOHOI BIACTH W MPUBOIATCA TPUMEPH U3
Hunepnannos, Mpmangun, I'epmannu, @pannun, Komymbun n Y.
SIBHOE 3asBiieHHE O TOM, 4YTO (yHIAMEHTAJbHbIC NpaBa OyIyIIHUX
MTOKOJICHNH ObLTN HapyILEHbI, UMeeT 0oJbloe 3HaYeHue. [Ipasa Oyaymunx
IIOKOJICHUI B BOIIPOCAX OKPYKAIOIIEH CPe/bl SIBISIOTCS BECbMa CIIOPHOU
TeMOW. Bce cTpaHBl CTalKHUBAKTCI C TPYAHBIMHU 3aJadaMH IO
NPUMEHEHUIO NPUHLMIIA PABEHCTBA MEXJAY MOKOJeHUuAMHU. Takue
Ipo0IeMBbl, KaK U3MEHEHHE KJIMMaTa, HeJlb3sl PacCMaTpUBaTh MPOCTO Kak
peruoHanbHyo npodiemy.

3a MOK JKU3Hb MPOM30IIO MHOTO MOJUTHYECKUX, DKOHOMHU-
YECKUX M, MPEKJE BCETro, TEXHOJIOTMYECKUX H3MeHeHM. KoHcTHTy-
IUOHHBIA CYJ JIOJDKeH OOJEerduTh TsDKeloe Opemsi, KOTOpoe IIOAH
OCO3HAIOT, 2 HOT/IA ¥ HE OCO3HAIOT. PerieHne o ToM, Oy/IeT i 910 Opemsl,
KOTOpOE JIFOJIM JIOJDKHBI HECTH, WM €ro OOJbIIe HEe HYKHO HECTH, HE
MOXET OBITh BBIHECEHO TOJIbKO Ha OCHOBE (akToB. DTO Tpeldyer
MOHUMAaHUS 3TIOXU, IIYOOKOTO IMOHUMAHHUS YEJIOBEUECKOW MPUPOIBI U
LEICYCTPEMIICHHOCTH. MBI KHBEM B MHpE, TJI¢ B PEKHUME PEaTbHOIO
BPEMEHH y3HAeM, 4TO IPOUCXOJUT B APYyrux cTpanax. Korma mbl
CTaJKHBAIUCh C KOHCTHUTYIIHOHHBIMU BOTPOCAMH, BBICKA3bIBAINCH
pa3IMYHbIC MHCHHSL.

B OymnymeM st paccauThIBalO Ha JATbHEHIINI 0OOMEH KOPEHCKIM
OIIBITOM II0 BCEM BBIIICYHNOMSHYTBHIM BoIpocaMm. Bripaxkaro niryOokoe
yBakeHHe BaM, Hapoxy Kweipreizckoii PecnyOnmuku, otmevaroremy 30-
nerue Bamed Koncrutyumu. [la mpeOyner boxkbe OnmarocnoBenue c
Keipreizckoii Pecriy6iamkoii 1 BceMu yyacTHUKaMU 3TO KOHQEPEHLINH.
Cnacu6o 3a BHuMaHue!



«KOHCTI/ITYI.[I/IOHHLIC HEHHOCTH U YCTOﬁqHBOCTL
AEMOKpPAaTHUH B COBPEMECHHOM I7100aJJbHOM KOHTEKCTE»

Tanace Anexkcanapy Koncrantunosuy, npogeccop,
permoHaIbLHbIN MeHemxep nporpammbl GIZ
B PecnmyOsmmke TagxukucTan, Jkc-npeacenaresib
Koncruryunonnoro cyna Pecnyosmku Mosagosa

Jliist MeHst 0co0ast 4eCTh U yAOBOJIBCTBUE ObITH MPHUITIAILICHHBIM
BBICTYNUTh Ha 3Tol Kondepenunu, mocsaménnoi 30-i romoBiiuHe
KbIprei3ckoil KOHCTUTYIUU. B MoeM kadecTBe OBIBIIETO KOHCTH-
TYLMOHHOTO CYZIBH 5 BCEraa paj, KOraa eCTb BOBMOXXHOCTb HOACIUTHCS
MBICJISIMU IT€PE]] TAKOH BHICOKOIIOCTABICHHOH ayTUTOPUEH.

Xo4y TO31paBUTh OPraHM3aTOPOB JAHHON KOH()EPEHIMH C
OTJIIMYHO BBIOpaHHOU TeMoil «KOHCTHUTYIMS Kak OCHOBAa B MOCTPOCHUHU
MIPaBOBOTO, IEMOKPATHIECKOTO TOCYIapCTBaY.

Jlemoxparus, mpaBoBO€ TOCYAapCTBO M IpaBa YeJOBEKa -
MPECTaBISIOT COOOM HEpa3lAeNuMyl0 U HEpa3pbIBHYIO LEHHOCTHYIO
TPOULLY.
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[Ipa3gHyst 1eHb KOHCTUTYLMH Ha CaMOM JieJie Mbl Ipa3aHyeM
TOPIKECTBO MPABOBOTO TOCYAapCTBa HaJ Mpou3BosoM. S pomuics B 1971
roJy, HO B MOel KOHCTUTYIMOHHOH priiocodun cuntaro ceost tutéM 1989
roga. DTO roj najacHus bepiauHCKOW CTEHbI, KOrga 'penurus mpas
genoBeka" OblIa YCTaHOBJICHA HA pyHHAX OBIBIIETO KOMMYHHUCTHYIECKOTO
Mmupa. B To Bpemsi, s Obl1 cTyneHToM Slcckoro YHHBEpCUTETa, U sl OUYCHb
XOPOIIIO TIOMHIO, KaK B 3TUX anni mirabiles /st eBporiefickoit 1 MUPOBO#
HCTOPUH, CTAIM pyLIATCs OHA 3a JAPYrol, €BPONEHCKUE OCTBOCHHBIC
JUKTaTypsl - cHaYas1a B bepinne, 3areM B bynanemre, Ilpare, Bapiuase,
PymbiHMM W uepe3 1Ba roga — Ha TEPPUTOPUHM OBIBIIEH COBETCKOM
HUMIIEPHH.

Crep>KHEM HBOJIIOLUN YEJIOBEYECKOW LMBMIN3ALNN SIBISETCS
HeTIpepbIBHAs O00pb0a 3a mpasa denoBeka. Pa3 s oOparwiicss K HICTOpHH, S
npuBeay TeKCT 16 crarbu @paniry3ckoil [lexkmapaiun npas uenoBeka U
rpaxaanvHa ot 24 asrycra 1789, koropast iacut 4to «O011ecTBO, TIe He
oOecrieueHa rapaHTHs NpaB M HET pa3leieHHs BJIAcTeil, HE HMeeT
Konctutyumu». 3OTo ompeneneHne KOHCTUTYLUH, CBHUICTEIBCTBYET O
KJII0UE€BOIl Ba)XXHOCTHU IpaB YeJIO0BEKAa U TECHOM B3aUMOCBA3HU C
MIPUHLUIIOM DPa3lesieHus BIAacTeH — Kak OCHOBOM [uid (hOpMHPOBAHUS
KOHCTUTYIIMOHHOM CHCTEMBI JIEMOKPAaTHUECKOTO TOCyAapcTBa. 16 cTaThs
Opanmy3ckoil Jlexnapannu npaB 4eaoBeKa U TPakKAaHUHA, KaK HENb3s
Jy4lle ONHMCHIBAET CyTb CUCTEMbl LIEHHOCTEH, KOTOpasi COCTaBIISET TaK
Ha3bIBaeMYIO ,,pEJIUTHIO TIPaB yesoBeKa'.

KoHcTuTyLIMOHHBIE Cynbl BO3HMKIM Ha KOHTHHEHTe EBpombl B
pe3yibrare IByX MUPOBBIX BOMH, IIpousouieqmux B EBporne B nporuiom
cronetnd. KoHCTUTYIHMOHHBIHN cyn Kbipreizcrana, ObuT co3/1aH BO BpeMst
TpeTbeil BOJIHBI (DOPMHUPOBAHMSI KOHCTUTYLMOHHBIX CyJ0B B EBpome —
[oCJIe Kpaxa KOMMYHHCTHYECKOTO PexuMa U ucue3HoBeHus: COBETCKOM
nmnepun. Co3aHue KOHCTUTYIIMOHHBIX CYJIOB MpEIIecTBOBAIOCH
KECTOKMMHU COLMAIBbHBIMU SKCIIEPUMEHTAMHU, OCHOBAHHBIMHU Ha TpyOOM
HapyILIEHNH [IPaB YeJI0BEKa.

HGJ'H:IG HapoJdbl HCIIBITAJIXM BOCHHYK OKKyNallMkO, OpraHuv-
30BaHHBIN T0JI01, HECIIPABEAJIMBBIC ITPUTOBOPBI, MACCOBBIC NCIIOPTALINH,
NMPOU3BOJIbHBIC HAallMOHAJIMU3AlOUNW W IMOJIHOC OTCYTCTBHUE JJIEMCHTOB
MOJIMTUYCCKOTO IUTIOpaIn3Ma.

33 npomeamue Tpu ACCATUIICTUA, NEMOKPATUYCCKUE CTPaHbI
CTPEMIJIHCH CO3/1aTh HEOOXOMUMBIC YCIOBHUS JJIi PAa3BUTHS CBOOOJIBI,
CIIPaBETMBOCTH M PABHOIIPABUSI ISl BCEX TPaKIaH. B 3aBUCHMOCTH OT
psijia ICTOPUYECKHX, TeorpaguIecKiX U COMUAIBHBIX (PAKTOPOB, B OTHUX
CTpaHax TMPOIECC CTAHOBICHUS KOHCTUTYIMOHHBIX JEMOKPATHIl OBLT
GoJice YCIEIIHbIM, B APYTHX JIeIa MOIUTH MEIICHHEE, B TPEThUX, CTPaHaXx,
BOOOIIIE MPOIIEN MPOIIECC SBHOTO OTKATa K CTAIMHU3MY. [lociie TpEx Jier,
KoTOpbIC s ipopaboTan B Kelpreizcrane, mo3Boio cede KOHCTATHPOBATh
YTO 3Ta CTpaHa BbIOpasia Juist cedsi MyTh JEMOKPATHYECKOTO PA3BUTHS.
3TOT ITyTh HE BCEraa GBUI IIPOCTBIM, HO TEM HE MCHCE KLIpFBI3CKI/II>i Hapo
Bcer/a, MeX 1y CBOOOJIOM M aBTOPUTAPU3MOM BBIOHPAI CBOOOTY.
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[Ipa3nHOBaHMeE 10O0TO F0OMIIES, TPENICTABISIET BO3MOKHOCTh HE
TOJILKO OTMETHUTHh JOCTHXCHHUSI, HO U OOCYIUTH CYIIECTBYIOIIUE
MPOOJIEMBI M BBI3OBEI, CTOSIIUE ITEPE]] HAMHU, B MHPE KOTOPOM MbI JKUBEM.
1o sTo¥i mpuumHe g monpoOyio c(hOKyCcHpOBaTHCS Ha HEKOTOPHIX BHI30BAX,
KOTOPBIE CTOSIT IEPE]] COBPEMEHHBIM KOHCTUTYLIHOHHBIM [TPABOCYAUEM.

CoxpaHeHue KOHCTUTYUHOHHBIX IIEHHOCTEH M TPHUHIIUIIOB
CTAJIKUBAETCA C PSJIOM CYIIECTBEHHBIX BBI30BOB, IIEPBBIM, KOTOPHIH 5T OB
BBIJICJIHII, 3TO UCTOIICHUE IPAKIAHCKUX CBOOO/I.

K coxanenuio, Mbl CTaJIKHMBaeMcs C pPaclpoCTpaHEHUEM
HACTOALICH SMUAEMHUCH PENpPEeCCHBHBIX 3aKOHOB, 4bs CyThb, O0ppOa C
nHakoMbicaueM. Eciu pasbiiie Tosibko B Poccun uin benapych, MOKHO
OBLTO OTIIPAaBUTH KOTO-TO Ha 10 JIET B TIOPEMY 3a PEMOCT B COLUATBHBIX
ceTsX, ceiiuac Takve TeHISHITMH MOXKHO HaOII0O/IaTh M B CTpaHax, KOTOPhIE
TPaJUIIMOHHO OBUIO TMPHHATO CUYHTATh JEMOKpaTruueckumu. [IpaBure-
JIBCTBA CKJIOHBI C JIETKOCTHIO TPEIOKUTH OOIIECTBY HCKaKEHHBIN
COLIMAILHBIH JIOTOBOP, IIle 6€30MacHOCTh MpeJyIaraeTcsi B3aMeH CBOOO/IBI.
Hcropust, HAMISAHO YYUT HAC TOMY, YTO TOT, KTO BEIOUpaeT 0€301acHOCTh
B y1iep6 cBo0oJie, B KOHEYHOM UTOTE PUCKYET MOTEPSITh U TO, U Apyroe. B
9TOM KOHTeKcTe, 3(dexTrBHas M (yHKIMOHAIbHAs CHCTEMa KOHCTH-
TYIIMOHHOTO KOHTPOJIS, SIBISETCS CBOETO PO/ia CTPAXOBKOW OT TaKOTO
yIepOHOTO BEIOODA.

Poct MOIMYJIUCTCKUX HpO;IBJIeHI/Iﬁ ABJIACTCA CICAYIOIIUM I10
B)XHOCTH BBI30BOM, CTOSIILIUM II€pe]] KOHCTUTYIHOHHBIMH LIEHHOCTSIMH B
COBpPEMCHHOM MMHPE. HOHy_III/ICTCKI/Ie JABW)KCHH, CTaBA IIOA COMHCHUC
NPUHIUIBl PAaBEHCTBA, MpaB MEHBIIMHCTB U TOCIOJCTBA 3aKOHA,
MOJPBIBAIOT CaMo JoBepue obuecTBa B (DyHIaMEHTAJIbHbIE KOHCTHU-
TYLIMOHHBIE IIEHHOCTH. [|0BOJIBHO 4acTO, KOHCTUTYIIMOHHBIH KOHTPOJIb,
0CTaéTCsl €AMHCTBEHHBIM IEHCTBEHHBIM CPEICTBOM, B COCTOSHHUH
MPOTUBOCTOATH TMOIYIU3MY M 3JI0YNOTPEOICHUIO MOTUTHYECCKON BOJEH
HE3aBUCHMO OT HICTOYHHUKA - IPE3UACHTOB, IPAaBUTEIbCTB U IAPIaMEHTOB
- Jlaxke eciu B pe3yibrare KoHCTUTYyLMOHHBIE Cylbl CTAHOBSITCS Oojee
YSI3BUMBIMH IIEpe]] TIOJTUTUYECKOM BIACTBIO.

He Mory He KOCHYTBhCS B 3TOM KOHTEKCTE U APYTOMl CTOPOHBI
TTOMYJAUCTCKUX TPOSIBICHUN — cymeOHoro momynmm3ma. OH He MeHee
ryOUTeeH YeM MOIYJIN3M, HCXOMSIINN U3 MOJUTHYCCKOU CpEJIbl.
KoHcTuTyImmoHHBIE CyIbl, 9TOOBI TPOTHBOCTOSITH YTPO3aM, CO CTOPOHBI
MOJIUTUYECKOW BJIACTH MPHUOEraroT K ONAacHOW crpareruu "amanraruu”
CBOMX PELICHUH K CYIIECTBYIOIIUM TEHACHUUSIM U CUMIATUIM
0011ecTBEHHOro MHeHMs. JIornka Takux JeMCTBUI 3aKJIIOYAETCs B TOM,
4TOOBI TMPUBIIEYh CUMIIATUIO MYOIHMKH W CO3/aTh MPOOJIEMBI IS
MOJUTUKOB B PEarupoBaHUU WM MPUHSITHM PENPECCUBHBIX MEpP B
OTHOLICHUU KOHCTUTYLIMOHHBIX CYJIOB.



Jpyrum cOBpeMEHHBIM BBI30BOM IS KOHCTUTYIIMOHHBIX
LICHHOCTEH, SIBJSIETCS TEXHOJIOTMYECKUU mporpecc. Sl KOCHYCh JMIIb
HEKOTOPBIX €T0 ACTIEKTOB.

IIpuBarHOCTh M 3amIUTa NEPCOHAIBHBIX JAHHBIX: C Pa3BUTHEM
TEXHOIIOTUH cOOpa, XpaHEeHUs U 00pabOTKH TaHHBIX BO3HUKAIOT BOIIPOCHI
O TIPUBATHOCTH W 3aluTe JUYHOW mH(popMarmu. KoHCTHTYIMOHHBIE
LICHHOCTH, TaKW€ KaK MPaBO HAa MPHUBATHOCTb U 3aIIUTY MEPCOHAIBHBIX
JMaHHBIX, MOTYT OBITH HApYIIEHBI B PE3yJIbTaTe HEKOHTPOJIUPYEMOTO
HUCIOJIL30BaHUA TEXHOJIOT U,

CBo0osa BBIpaXEHHUS: CONHMAIbHBIC MeJHa MU UHTEPHET
MPEAOCTABISAIOT nnanﬁ)opMy JUTsE CBOOOJTHOTO BBIPQKEHUS MHEHUH, HO
OJTHOBPEMEHHO OHH TaK)K€ MOTYT CIOCOOCTBOBATH PACIPOCTPAHEHHIO
ne3nH(popMaryi, HEHaBUCTH W HAPYUICHWIO MPaB APYTUX JIIOACH. DTO
CO3MIaeT HAMNpPSKECHUE MEXKIY CBOOOMOW BBIPAKCHHUS W 3aIIUTON OT
BPEIOHOCHOTO KOHTEHTa, TpeOysl OajlaHca B paMKaX KOHCTHTYITHOHHBIX
LICHHOCTEH.

LudpoBoe HepaBEeHCTBO, OTHOCHTEIBHO HOBOE IIOHATHE.
Pa3BuTHe TEXHOJMOTHH MOXET yCyryOWTh HEpaBEHCTBO B OOIIECTBe.
Jronu, He uMeromMe NOCTylla K COBPEMEHHBIM TEXHOJIOTUSIM WIN HE
obnanaromme COOTBETCTBYIOIIMMHU HaBBIKAMM, MOTYT OKa3aThCs
HCKJTIOYEHHBIMH U3 IH(POBOTO NPOCTPAHCTBA U JTMILIEHBI BO3MOKHOCTEH,
KOTOpBIE OHO MPENOCTABIIAET. DTO MPOTUBOPEUNT MPUHIIUIIAM PABEHCTBA
1 CIIPaBEAJINBOCTH, 3aJI0KEHHBIM B KOHCTHUTYIIHOHHBIX IEHHOCTSX.

MaccoBblii HAI30p U OTPAaHUYCHUE CBOOOM: TEXHOJIOTHUYECKHUE
BO3MOXXHOCTH MAaCCOBOTO HAOJIOJICHUsI U KOHTPOJS MOTYT IMPOTH-
BOpPEUYUTHh TApaHTUSIM TPUBATHOCTU W CBOOOJbI, 3aKPEILNICHHBIM B
KOHCTUTYLHUSIX.

OTO JUIIF HEKOTOpPbIE MPUMEPHI TOTO, KaKWe BBI3OBBI IS
KOHCTHUTYLMOHHBIX IEHHOCTEH, COMYTCTBYIOT TEXHOJOTHYECKUI
nporpecc. [loaToMy, BaKHO NOCTOSHHO aJanTUPOBaTb W OOHOBISTH
MPaBOBbIE M KOHCTHTYLIMOHHBIC PaMKH, YTOOBI 3(QEKTHBHO pETyIH-
poBath M cOajaHCHPOBATh BO3ICHCTBHE TEXHOJOIMH Ha 0O0ILECTBO,
COXpaHss ¥ 3aLIM1Iast KOHCTUTYLIMOHHbIE LIEHHOCTH.

OcoOblil BBI30B Tepei KOHCTHTYLIIMOHHBIM TPABOCYAHEM, ITO
MOJUTU3AIMH CylAeOHO BiacT. HOBBIM 5TOT BBI30B HE Ha30BEIIb, HO €0
MIPOSIBJICHUS TIOCTOSHHO MYTUPYIOT.

HesaBucumas cyneOHasi cuctemMa HUIpaeT KIIOYEBYIO POJb B
3amuTe KOHCTUTYIIMOHHBIX PaB U CBOOOT Ipak/1aH OT 3JI0yOTPeOIeHU I
NOMUTHYECKNX BiacTeil. [loauTHdeckoe BMENaTeNbCTBO IMOAPBIBACT
JoBepHre OOIECTBA HE TOJNBKO K CyAeOHOW cHCTeME, HO U K CaMOMy
MOHSATHIO NPABOCYIHsS B ILeJOM. Ecin cydasl BOCIPUHHUMAIOTCS Kak
MTOAKOHTPOJIbHBIE OIUTHKAM, 3TO HEMUHYEMO ITPOBOAUT K IIOTEPE BEPHI B
CIPaBEIUINBOCTb.
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Korga monuTuveckue CHIIbl OKa3bIBAIOT BIUSHHE HA PELICHUS
CyadOB WJIM HAa HAa3HA4YCHUC Cy,[leﬁ, 9TO NOAPBLIBACT HE TOJILKO HE3aBU-
CHUMOCTb CyJIcOHON CHCTEMBI — HO CaMH OCHOBBI IIPABOBOTO FOCY/IAPCTBA.
B pesynbrare, cy/ibl OpPUCHTUPYIOTCS HE Ha 3aKOH, a Ha MOJUTHYCCKYHO
MOBECTKY, TePsisi CIOCOOHOCTh MPUHUMATh PEIICHUS HA OCHOBE 3aKOHA U
CIPaBEUIMBOCTH. DTO CBOAUT K HYIIO (YyHIAMEHTAIbHBIE KOHCTHUTY-
[UOHHBIC I[EHHOCTH MPABOBOTO TOCYIapCTBA, pa3pylliaeT MPHHIIMIT
paszeneHus BIacTei, a cucreMa cJepKeK M MPOTHBOBECOB MEPeCTa&T
(hYHKITMOHUPOBATH.

[IpaBOoBOE TOCYIApCTBO OCHOBBIBACTCS HAa IMPHUHIUIE BEPXO-
BEHCTBA IIpaBa, COOJIIOICHUH 3aKOHOB U 3aIllUTE IIPaB U CBOOO IPaX1aH.
OHo obecrieunBaeT CTaOMIBHOCTD, MPEICKa3yeMOCTh U CIIPaBEIJINBOCTb
B 00ILIECTBE.

CoOnrofieHre TpaB TpaxkJaH ¥ TPUHIHUIIOB JIEMOKPATHU -
obecrieynBaeT COATAHCUPOBAHHOE pPa3BUTHE 00IIecTBa. Pojb KOHCTH-
TYIHOHHBIX CYIOB HE OTPAHUYUBACTCS pPa3pellieHUEM MPaBOBBIX
KOH(JIMKTOB KOHCTHTYIIMOHHOTO XapakTepa, a TJIaBHBIM 00pa3zom
3aKJIF0YaeTcsl B MOOIIPEHWM W 3allUTe TpaB dYelloBeKa Kak (yH[a-
MEHTAaJIbHBIX IICHHOCTEH, 00eCIeueHIH JeMOKPATHICCKUX MTPHHITUIIOB 1
LIEHHOCTEH, 00€CIIEYeHUH 1 OCYIIICCTBICHUM BEPXOBEHCTBA ITPaBa.

[Momutukm JAOJDKHBI IPUHATHL TOT (I)aKT, qTOo KOHCTI/ITYLII/IOHHblﬁ
KOHTPOJIb 3aKOHOB B YCJIOBHAX HE3aBUCHUMOCTH U a0CcoMOTHOMI
6CCHpHCTpaCTHOCTI/I ABJIACTCA HGO6XOZII/IMBIM N HC3aMCHHUMBIM MCXa-
HU3MOM B ICMOKPATUYCCKOM PCIKUME.

OTMeHa 3akoHa, HE COOTBETCTByIero KoHcTHTynuu, He
JIOJDKHA BOCIPHUHHUMATHCS TOJIMTHUYECKON cepoil Kak MOmbITKa MO0~
pBaThb €€ MOHOIIOJIMIO Ha MNPUHATUEC 3aKOHOB. 3aKkoH He SBISETCS
a0COTIOTHOM MCTHHOMN TOJIBKO ITOTOMY, UTO OH 3akoH. Hampumep, pabcTBo
Bceria ObUIO HECTIPABEJTUBBIM, TAXKE €CIIU B HEKOTOPBIX UCTOPUUECKUX
Mepruoaax OoHO ObLIO MPEAyCMOTPEHO 3aKOHOM. PUMCKoe mpaBo Jernalio
paszmuane Mexay TepmuHamu " Lex" u " Jus". Oro BaxkHas merams. Lex
03Ha4yaeT 3aKOH, CO3JaHHBIH 3aKOHOJATEISIMH, KOTOPBIH MOXET OBITh
4acTO TPOM3BOJILHBIM, B TO BpeMsl Kak Jus O3HadaeT MPaBO B CBOEM
€CTECTBEHHOM TIOPSIJIKE, KOTOPBIA HE MOXET OBbITh U3MEHECH aKTaMH
3aKOHOIATEIIS.
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Ucxonst u3 sToi noruku, B coBpemMeHHOM Mmupe Koncrury-
LIMOHHBIE CYJbI SBISIOTCS (PyHIaMEHTAIBHBIMA UHCTUTYTaMU JIEMOKpPa-
THUYECKOM CHCTEMBI, KOTOpPBIE IOJDKHBI pELIaTh, CPaBHUBAs IPAaBOBOU
HOPMaTHB C (PyHJaMEHTaJbHOW (KOHCTHTYIIMOHHOW) HOPMOM, cripa-
BEJUJIMB JIM WIM HECHPABEMJIUB 3aKOH, U KOHCTUTYLIMOHHBIM KOHTPOJIb
3aKOHOB SIBJISICTCS HEOOXOAMMO# rapaHTHEH WHIMBH/YaIbHON CBOOO/IBI.

3aBepiry s cBOE BBICTYIUICHHE ITUTATON, KOTOpas Aatupyercs 4
BCKOM HaIlIed Jpbl, W MpUHAMICKUT ABpenuio ABryctuny: "llpu
OTCYTCTBHHU CIIPABEIIMBOCTH, YTO TaKO€ TOCYAapCTBa, KaK HEOOIbIINE
pa30oitHNYbY maikn?"

KoncTuTymoHHsle cy/ibl — UMEHHO T€ HHCTUTYTHI TOCY1apCTBa,
3aja4a KOTOPBIX COCTOMUT B TOM, YTOOBI HE JAOIMYCTHTH CYIIECTBOBAHHS
«rocynapcTB 0e3 CHpaBeIJUBOCTHY» W NPEBPAILICHUS TOCYIapCTB B
«paz0OMHNYBY HIANKI.

DT0 HaéT IIaHC HA BEHKUBAHUE HAIIEH [IMBUIIN3AIIAH.

141



Cynabst KOHCTUTYIIHOHHOTO Cyna
Koipreizckoii Pecnydiuku booykeesoii M.P.

«IIpoaBuKeHHe KOHCTUTYIIMOHHBIX IEHHOCTEH U pa3sBUTHE
npaBoBoi KyabTypbl. OneiT Keipreizcrana.»

VYBaxkaeMble TOCTH MEXTyHApOIHON KOH(epeHITHH,

yBa)kaeMple KoJuieru!

KoHCTUTYIIMOHHBIE LIEHHOCTH HMEIOT 0c000€ 3HaueHHue st
A3BUTHSI IPABOBOH KYJIBTYPbI U MOBBILICHUS TPaBOCO3HAHMS OOILECTBA.
HU BBICTYIAIOT IIIABHBIMU OPUEHTUPAMHK AJIsT (YOPMHUPOBAHHS UIEOIIO-

THYECKUX TE3UCOB NEMOKPATHYECKOTO, MPaBOBOTO, COLMAIBHOTO H
CBETCKOro rocyznapctBa. KOHCTUTyHMs caMa Kak LIEHHOCTb SIBISETCS
Ba)KHEUIIINM MOJIMTHKOIIPABOBBIM JJOKYMEHTOM, YTBEP K JAFOIIIMM HE3aBH-
CHMOCTh M CyBEPEHUTET CTPAHBI, a, CJIC0BATENIFHO, YCTAaHABINBAIOIIHM
COOCTBEHHYIO HAI[HOHAJIBHYIO IEHHOCTh. Hy)XHO CKa3arh, 4TO KOHCTH-
TYLHOHHBIC IIEHHOCTH HE BCEINa BOIUIOMICHBI B JKW3Hb, BEAb JIF0Oas
KOHCTHTYIIUSI COJICPKUT B ce0E TEKCTHL peallbHble U TEKCThI, KOTOPHIC
OPHEHTHPOBaHBI Ha 6\67ayu1ee. Ho 0co00 3HauMMBIM SIBISIETCS BOIPOC
HNPUHLIUINAAILHOTO BBIOOPA LIEHHOCTEH CTPaHbl, KOTOPbIE ONPEAENIAIOTCS
C Yy4€TOM YHHKaJIbHBIX €€ OCOOCHHOCTEW, TO €CTh HalMOHAIbHOW
HUACHTHYHOCTH.

Tak, nmpeam0Oyna Konctutyunu Keipreizckoii Pecry6muku mpoBo-
3raias TaKue UAen Kak: odecredeHre BEpXOBEHCTBA IIpaBa, CIpaBeIn-
BOCTHU ¥ paBHOIIPABUS; YTBEPIKICHUE OCHOB ITOJUIMHHOTO HAPOJOBJIACTHS;
XpaHEHHE BEPHOCTH TPAAMLIMSAM IPEIKOB, CIeI0BaHKUE 3aBeTaM MaHaca

CJINKOAYIIHOTO KUTh B €IMHCTBE, MUPE M COINIACHU, B TapMOHHUH C
[PUPOAOH; BBIpaKEHHE HEIOKOICOMMON BOJIO K COXPAHEHUIO U
YKPETJIEHUIO TOCYIapCTBEHHOCTH; MOATBEPIKICHHE TPUBEPKEHHOCTh K
3aluTe, YBaKEHIIO NpaB M CBOOON 4eJIOBEKA M IPAXKIAHMHA H T.JI.,
3aKJaJIbIBaeT TeM CaMbIM OCHOBHBIC, HanOoliee BaXXHBIE M CHCTEMHO
OpraHusylollue I[PUHLUNBI U LieHHOcTd, B uacTHOCTH, Hanpumep, B
Beanmaumo ykazaHHbIX uaeil crarbst 23 Konctutyumun KeIpreizckoi

eCIyONMKN YCTaHABIMBACT, YTO MpaBa U CBOOOBI UEIOBEKA HEOTUYXK-
JlaeMbl M IPUHAAJICIKAT KKIOMY OT POXKICHHUSI.
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OHU TIpU3HAIOTCS B KauecTBe aOCONFOTHBIX, HEOTUY)KIaEMBIX H
3aIUIIAaEMbIX 3aKOHOM H CYIOM OT IIOCSATaTeIbCTB CO CTOPOHBI KOI'O ObI TO
HU ObL10. [TpaBa v CBOOO/IBI YETOBEKA OTHOCATCS K BBICIITHM IICHHOCTSIM.
OHU NIEHCTBYIOT HETOCPEJCTBEHHO, OTPEACIISIOT CMBICI U COJIEPIKaHUE
JESATETLHOCTH BCEX TOCYJapCTBEHHBIX OpPraHOB, OPraHOB MECTHOTO
CaMOYTIPaBJICHUS ¥ UX JIOJDKHOCTHBIX JiUIl. Takum o0pa3zom, KoHcTuTyus
YCTaHaBJ'II/IBaCT, YTO ACATCIIBHOCTH BCGI>'I CUCTCMBbI OpFaHOB FOC}’I[apCTBe-
HHOMW BJIACTH M MECTHOT'O CaMOYIIPaBJCHHMs HalleJIeHa MPEX/IC BCEro Ha
YeJI0BeKa, Ha 00ECIICUCHUE ero ITPaB U CBOOO/I KaK BBICIIICH [ICHHOCTH.

Xouy 00paTuTh BHUMaHUE Y4aCTHUKOB KOH(EPEHIINH, Ha TO, UTO
pu BbIpaOOTKE OCHOBHBIX HampaBiieHuil HanmonanbHOH cTpareruu
ycroitunBoro pa3sutusi Keipreizckoit Pecryonuku va nepuon 2018-2040
rozsl (B penakunu Ykasa [Ipesuaenta ctpanbl ot 12 okts16ps 2021 rona) u
onpeneneaun «Kaptunsl Oyaymero. llenu pazButus», Oblnu
YCTAHOBJIEHBI I CTPaHBl INI0OATbHBIE, CTPATETHYECKUE IIEJIEBhHIE
OPHEHTHUPBI, HEOOXOIUMBIE IJISl JOCTM)KEHHS TeX LEHHOCTEH, KOTOpPbIE
ycranoBieHnsl Koncturynmenr Keiprecrana. Tak, «Kapruna Oymymiero»
JexyiapupoBaHHas HanumoHanbHOW cTpaTerueid cTpaHbl BUIUTCS
cienyromuM o0pazoM. KeIpreizctan craHer KOM(GOPTHOM CTpaHOM IUIs
MIPO’KUBAHUS JIIOZIEH, CTpaHOW CBOOOIHBIX M OOECIICUEHHBIX TPa)KAaH,
00nagaronuUx OONBIIMMU BO3MOXHOCTSIMU U TPaBOM BBIOOpa CBOEH
JKU3HU, CTPAHON CIPaBEUIMBOM M OTBETCTBEHHON BIIACTH, CTPAHOU
CaMOOBITHOW M YHUKATBHOH KYIIBTYPBI.

K 6yl<a3aHH0My TO/Iy KaXKIIbIii YeNOBEK OyJeT JKUTh B CIIpaBe-
JUIUBOM OOIIECTBE, TJI€ AYXOBHbIC IIEHHOCTH OCHOBAaHbI Ha HCTOPHH,
KYJBTYpe, TPAOUIUSIX KbIPTHI3CKOTO HApOJa U ’THOCOB, MPOKUBAIOIINX B
ctpane. YenoBek OyneT OTBETCTBEHEH Iiepell OOLIECTBOM 3a CBOHM
MOCTYIKH, H OOLIECTBO OyJeT OTBEpraTh HaApYIICHUE IPUHSTHIX MTPABHII,
MPOSIBJICHUE HACWIUSA U TUCKPUMHUHAIWU. [71e KaKIbIH TpakIaHUH
JIOJIKEH OCO3HABAaTh, YTO €r0 )KU3HEHHBIE HHTEPECHI 3aBUCST HE TOJIBKO OT
CYIIECTBOBAaHUS M ONaromoiy4usl rocyqapcTBa, HO M OT HEr0 Camoro.
Pounb TpagMIIMOHHBIX rpa’kIaHCKHUX, CEMEUHBIX, JYXOBHBIX U KYJIbTYPHBIX
LEHHOCTEH, MOANEPKUBAIOUIUX MPEEMCTBEHHOCTb MOKOJECHUIA,
MO3BOJISIET COXPAHUTh HALIMOHANBHYIO UACHTUYHOCTh KbIpreI3cTana He B
yiepd AMHAMHMKE SKOHOMHYECKOTO M TEXHOJOTHYECKOTO Pa3BUTHS,
orepexaroliei ooeMupoBbie TeMIibl. HanmoHnanbHas cucrema mpaBo-
cynus 00eCIeYHT CIPaBeIJIMBOCTh W BEPXOBEHCTBO 3aKOHA U OyIeT
cBoOOHA OT Koppynuuu. KeIprei3cTan MpoaeMOHCTPUPYET MOUTMHHYTO
HE3aBUCUMOCTb CYIOB, C BBICOKUM YPOBHEM JOBEpPHS, MOAAECPKKU
CpakKJaH U IPU3HAHUEM Ha MEXXIYHAPOAHOM YPOBHE.

B cBoro ouepenp mnepexoi CyaeOHOM CHCTEMbl Ha Ka4eCTBECHHO
JIPYTOi YPOBEHB, OTIIMYAIOIIUICS CIIPABEIIMBOCTHIO, TPO3PAYHOCTHIO U
3G PEKTUBHOCTHIO, ACT TOYOK JIJIs BCeX cep YeIOBEUeCKOrO Pa3BUTHS,
KOHKYPEHTO-CIIOCOOHOCTH 3KOHOMHMKH W YKpeIuieHus (yHIaMeHTa
roCcylapCTBEHHOCTHU. be3yCI0BHO, JOCTHUKECHUE BCEX BBIIICYC-
TaHOBIICHHBIX IJIOOAIBHBIX IIeJICH CTpaHbl HANPSAMYIO OyJeT 3aBHCETh B
TOM YHCIIC OT MOKa3aTesel MPaBOBOW KYJIbTYpPbI KaXJOT0, M, €CIH JTH
TTOKa3aresu OyIyT BBICOKHMHE — 3TO OyzeT 6J1arom Jj1st o0IecTna.
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OnHako Takas «KapTwHa OymyIIero» MOKeT OBITh CMa3aHa
pa3nuYHBIMU (PAKTOpPAaMHU, TaKMMH KakK: HECHPABEJINBHIC PEIICHHS
OpraHOB TOCYIAapCTBEHHOI BIIACTH, HEHCIIOMHEHUE 3aKOHOB M PELICHHUH
CY[IOB, HaJH4YHe HECOBEPIICHHBIX HOPMATHBHBIX IPAaBOBBIX AKTOM C
MHOKECTBOM IIPOOEIIOB 1 KOJUIM3UH M KaK CIEICTBUE - HECTaOMIBHOCTD
HOJIMTHIECKOH KMU3HHU M ITPABON HUTWIIN3M. A TTOCIIEICTBUSIMHU IIPABOBOTO
HUTHIIN3Ma MOXET OBITH TypOYyJIEHTHOCTB (XaocC) B OOIIECTBE, KOTOPHIi
OyneT TOPMO3HUTH pa3BHTHE CTPAaHBl M NPHUBENET K Pa3IHMYHBIM
HEeOIaronpUsATHBIM TOCJIEICTBUSAM. Takue HeONaronpusTHBIC MOCIEACT-
Bus KpIpreizcran yxe UCHIBITHIBAI Ha ceOe, U HE CAMHOXK/AbL. YKa3aHHbIC
(haKTOpPBI MOTYT IPOHUCTEKATH TAKIKE M3-32 OTCYTCTBHSI KOHCTUTYLIMOHHON
KYJIBTYpbl YYaCTHHKOB KOHCTHUTYUHOHHBIX NPABOOTHOLIGHUNW M HX
HEeoOpPOCOBECTHOTO OTHOMICHUS K CBOMM OOsi3aHHOCTSIM. OOImiecTBo
JKAET OT JIML, MPUHUMAIOLIMX PELICHHUS, TaKOTO IMOBEICHUS, KOTOpOe
COIIPOBOKIAIOCH OBl IPUHATHEM TaKUX PELICHUI TPUMEHUTEIBHO K TEM
WA UHBIM 00OCTOSITENILCTBAM MPABOOTHOLICHUH, KOTOPhIE B BO3HUKIINX
cuTyanusix OynyT Hambojee crnpaBeIJUBBIMH, 3E)q)eKTHBHLIMH u
MPaBUIIbHBIMU.

VYBaxkaeMble y4aCTHUKH KOH(pepeHInu!

W3 mpupoasr KoncTuTy1nu, kak 0co00ro poja akTa, BEITEKAeT U
0COOEHHOCTB J1eATeNbHOCTH KOHCTUTYIMOHHOTO Cy/1a, KOTOPBI SIBISETCS
Ha CCI‘O,Z[HﬂIHHI/Iﬁ JCHb )KU3HCHHO BA)XHBIM MHCTUTYTOM CTAHOBJICHHUA U
Pa3BUTUA OTCYHECTBCHHOI'O KOHCTUTYIIMOHAJIM3Ma, OCHOBHBLIM 3JIEMEHTOM
KOTOPOTO SIBJISIETCS YTBEPIKACHUE M 3aIMTa TPaB YeJIoBeKa U OCHOBOTIO-
nararorux ero ceo6om. Bee crpemienns KC, ero 1eiicTBYS 1 HAUMHAHIS C
MOMeHTa co3faHus 3((EeKTUBHO AEHCTBYIOMIETO OpraHa KOHCTHTY-
LHUOHHOTO KOHTPOJS, HANpPaBJICHbl HA peaju3alMl0 MHCCHUM, UACH,
1eHHocTel 1 MpuHIMITOB KoHCTHTYIIHH. 3anuTa mpas 1 cBOOO/T YeToBeKa
Y TpaKAaHWHA, BEPXOBEHCTBO KOHCTUTYIMH, OOBEKTUBHOCTH M CIIpaBe-
JIIIMBOCTh, OECHPUCTPACTHOCTh M TIACHOCTH SIBIISIIOTCS TJIABHBIMHU
LIEHHOCTSIMU B I€ITeNIbHOCTH KOHCTUTYLIMOHHOTO cy/a.

[Tepen KoHCTUTYIIMOHHBIM CyIOM CTPAHBI CTOSAT BaXKHBIC 3a/1a4H
oOecriedeHus ¥ 3alUThi KOHCTUTYIIHOHHBIX MPaB W CBOOOJ YeJI0BeKa U
TpaxJaHWHA, W B II€JIOM KOHCTHTYIIHOHAIIM3AIMU TpaBa 4depe3 pean-
3aLMI0 OPUHIUIOB M HOPM_KOHCTHTYyHMM B OTpaciieBOM 3aKOHOJA-
TEeTHCTBE HA OCHOBE pereHnii KoHCTUTYIIMOHHOTO cyna. 3a MOCIeaHIe
rofbl OpraH KOHCTUTYLUOHHOI'O KOHTPOILA IIPHUHSAT MHOXKECTBO BayKHBIX
peLIeHUI, KOTOpPbIE NOBIMSJIM Ha )HU3Hb HE TOJIKO OTACIBHOTO YEJIOBEKa,
HO U Bcell cTpaHbl. Yepes3 HOPMOKOHTPOIIb, PELIas CHOPbI O KOMIIETCHLIUH
MEXIy BETBSIMH TOCYIapCTBEHHOU BiacTH KOHCTUTYHHMOHHBIN Cyn
KOppeKTHpYeT MpaBUiIa MOBEIEHUs ATUX CYObEKTOB KOHCTUTYLMOHHBIX
npaBooTHOmeHui. CrtapaeTca 00ecneulTh TOPKECTBO KOHCTHUTY-
[IMOHHBIX TPUHIIMIIOB W HOPM, WX HETIOCPEICTBEHHOE TIPSIMOC NIEHCTBIE,
paccMaTrpuBasi ¢ TOYKH 3PCHUS MTpaBa CJAOKHBIC KOH(INKTBI, KOTOPbIC HE
TI0JIy4aT CBOETO Pa3PEIICHHUS B IPYTUX HHCTUTYTAX BIACTH.

Xody OTMETUTBH, YTO YPOBEHb peanu3anuu pereHnii Konetury-
IIMOHHOTO CyJIa 3aBUCUT TAKXKE OT OOILEH KYJIBTYPbI 00IIECTBA, COCTAaBHOM
4acTbI0 KOTOPOH sBJIs€TCs IpaBoBas KynbTypa. Ilogmepxka obmecTse-
HHOCTBIO, JPYTMMHM OPTraHaMHU TOCyAapCTBEHHOU BIacTU PabOThI
KoHCcTUTYLIMOHHOTO Cyaa KpaiiHe He00X01Ma, ITOCKOJIbKY ero padora 1o
3aIUTe KOHCTUTYIIMOHHBIX IPaB U CBOOO/I YeI0BeKa HalpaBJIeHa MPExIe
BCEro Ha o0ecriedeHrue MUpa U CTaOUIIbOCTH B OOIICCTRBE.
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YBaxxaeMbIe YIaCTHUKH KOH(pepeHIHH !

KOHCTUTYIIMOHHBIM CYJIOM B paMKax MPO3pavyHOCTH U OTKPBI-
TOCTH CBOEGU JEATEIbHOCTU W WH(DOPMHUPOBaHHUS OOILIECTBEHHOCTH,
n3narorca Becrauk KC u ntorossie exerogusie nokiansl. Becrauk KC
SIBIISIETCS (%?)I/ILII/I&UILHLIM TICYATHBIM U3JIaHUEM. TJIe TTYOIUKYFOTCS BCE €T0
pemienus. YTo KacaeTcs TOMOBBIX TOKIAI0B, CHUTAIO, YTO HOPMOTBOPIIAM
HeoOxoamMo oOpamarh 0coboe BHUMaHME Ha HHX, MOCKOIBKY B HHX
HA3JI0)KEHA HH(bopMauHﬂ O COCTOSHMU KOHCTUTYLMOHHON 3aKOHHOCTH B
ctpane. ['omoBoit moknax KC sBiseTcs OIIEHKOH HOPMATHBHO-TIPABOBOM
0a3pl Ha MpeaMeT ero aHajn3a Ha KOHCTHTYIIMOHHOCTh B HMCTEKIIEM
(mpenpiaymiem) romy. O3HAKOMIIEHHE C HUM BaXKHO C TOYKU 3PCHUS
OIIEHKH TOTO, Ha YTO HE0OX0onnMo oOpariaT BHUMaHHE HOPMAaTBOPIIAaM B
CBOCH JIEATEIILHOCTH JIJISl KOHCTUTYIHATU3AIUH HOPMAaTHBHBIX TIPABOBBIX
AKTOB M CaMOT'0 HOPMOTBOPUYECKOTO MPoIiecca.

OdeBHIHO, YTO B COBPEMEHHOM OOIIECTBE HYKHO CO3/1aBaTh
COOTBETCTBYIOIIME YCIOBHUS [JsI COBEPUICHCTBOBAHUS MPaBOBOM
KYJIBTYPBI, TSl IpUOOPETEeHNS JTFOAbMH IPABOBBIX 3HAHUH, HEOOXOTUMBIX
JUTs pELICHUS] CBOMX KU3HEHHOBAXKHBIX BOIPOCOB. Tak, B paMKax IIpaBoro
NPOCBENIeHUsI 00IIeCTBEeHHOCTH 0 KOHCTUTYIMH, NESTEIbHOCTH

OHCTUTYLUHMOHHOTO CyJIa M KOHCTUTYLIMOHHOIO CYIOIPOU3BOACTBE
CTpaHbl OPraH KOHCTUTYIIHOHHOTO KOHTPOJIS YIACISIET BaXKHOE 3HAUCHUE
Pa3BUTHI0O KOMMYHHKAIIUA C TPEACTABUTCISIMU PA3IUIHBIX TPYIIT
CIIeIIMANINCTOB M OOIIECTBEHHOCTH W OpraHuiyeT JleTHHWe NIKOIbI
KOHCTUTYLHOHAJIU3MA.

Kpome Toro, exeronHo cyapsiMu KOHCTUTYLIMOHHOIO cyna
Koipre3ckoit PeciyOmmku mpoBoAsTCsS TOCTEBbIE JIEKLUHU JJIS CTYJICHTOB
BBICIINX Y4YeOHBIX 3aBEJCHMIA, a Takke J[eHb OTKpBITBIX JBEpeH, Kak
npaBuio, B npenasepun Jus Konctutynun Keipreizckoit PecryOmukm.
ITo naunmarnee KOHCTUTYLIMOHHOTO Cy/la HAa4yaT MPOLECC MO CO3/IaHUI0
LleHTpOB KOHCTUTYLHOHAIN3Ma B BBICIIUX YYEOHBIX 3aBEACHUSAX. DTH
Mepbl M HHUITUATHBEI CITOCOOCTBYIOT YITyUIIIEHUIO 00pa30BaHUs B 00IaCTH
TpaBa U CONEUCTBYIOT (hOPMHUPOBAHUIO CHIILHOM FOPHINYECKOMN Tipodec-
CHH, CITIOCOOHOM pemarh CIOKHBIC MPaBOBBIC BOIPOCHI U 00eCTIeYnBaTh
BEPXOBEHCTBO TIpaBa B cTpaHe. B 1enom, momarato, 4To BCE BBIIIEY-
Ka3aHHbIE JCWCTBUS OTpaxkaroT cTpemieHne Kwipreizckon PecmyOmmku
pa3BHBaTh M YKPEIUIATh KOHCTUTYIUOHHBIC LIEHHOCTH W TIOBBIIIATH
[IPaBOBYIO KYJILTYpY OOIIECTRA.

biaropapro 3a BHUMaHHUE.
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«Experience of constitutional control bodies of foreign
countries in promoting constitutional values in society....
Bosnia and Herzegovina»

Zlatko Knezevic, Vice-president of the Constitutional
Court of the Bosnia and Herzegovina, Member of the
Venice Commission on behalf of Bosnia and Herzegovina

In terms of history and issue of transition from a socialist system,
Bosnia and Herzegovina provides a rare example of a country in transition
from a socialist system which nevertheless has a history of having a
constitutional court, since the former Yugoslavia was the only country
which had a system of the constitutional courts even in the socialist regime.
The first constitutional court in former Yugoslavia was created as early as
1963 and this date coincided with the starting point of the history of a
constitutional court in Bosnia and Herzegovina.

The Constitution of Bosnia and Herzeéovina (as Annex 4 of the
General Framework Agreement for Peace in Bosnia and Herze]govina),
which was signed in Paris and entered into force on 14 December 1995 is a
basic legal framework for the organization and functioning of the
Constitutional Court of Bosnia and Herzegovina. In addition to the
Constitution, it is also provided that the European Convention for the
Protection of Human Rights and Fundamental (hereinafter: “the European
Convention”) shall be directly applicable in Bosnia and Herzegovina and
shall have priority over all other laws.

Therefore, in Bosnia and Herzegovina, any appeal for a decision
before the constitutional court at this level has not only a political or
national sign, but also a conflict of theoretical models of state organization,
including the conflict of autonomy and centralization ot the state
apparatus. Or we can say it openly, the constitutional court is asked to
resolve a social conflict, of a larger or smaller scale.
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OVERVIEW OF PARTS OF THE CONSTITUTIONAL
C%URT'S JURISDICTION RELEVANT TO THE TOPIC OF THE
WORK

For the topic of the pa}laer, we will point out one part of the
competences of the constitutional court that directly relate to deciding on
social conflicts and which are contained in Article VI of the Constitution of
Bosnia and Herzegovina. The Constitutional Court has the authority to
decide whether any provision of the constitution or law of an entity is in
accordance with the provisions of the Constitution of Bosnia and
Herzegovina. Although the Constitution explicitly speaks only of
"provisions of entity laws", interpreting the general task of the Court to
support the Constitution of Bosnia and Herzegovina, this does not exclude
the laws of Bosnia and Herzegovina from the evaluation of
constitutionality. As a special case of upholding the Constitution, the Court
is also authorized to examine whether the entity's decision to establish a
s}li»ecial parallel relationship with a neighboring state is in accordance with
this Constitution, including the dprovisions related to the sovereignty and
territorial integrity of Bosnia and Herzegovina.

Initiation of Disputes

In both cases presented, according to the Constitution, disputes
can be initiated only by a certain circle of competent initiators: amember of
the Presidency of Bosnia and Herzegovina, the president of the Council of
Ministers, the president or vice president of any house of the Parliamentary
Assembly, one quarter of the members/delegates of any house of the
Parliamentary Assembly, or one quarter members of any house of the
legislative body of one entity.

EXAMPLES OF DECISIONS OF THE CONSTITUTIONAL
COURT ON SOCIAL CONFLICTS

The basic way in which we can point to the crucial role of the
constitutional court in the resolution of social conflicts is the model of
success or failure. We will cite two examples, with reserved indication of
the number of cases due to the likelihood of repeated requests on the same
or very similar grounds.

The first example refers to the following:

One entity, in a legal legislative procedure and with undisputed
Jlurlsdlc'qlon, enacted a law on the day of that entity. The provision of that
aw, which refers to a certain date - for example - January 9; by the also
legal holders, it was challenged before the Constitutional Court with the
basic argument that members of a nation (minority in that entity) believe
that the date (January 9th) leads to discrimination against that nation
because for them that date has a negative connotation, it is tied to the
beginning of the inter-ethnic war in BiH and essentially puts them in a
discriminatory position.

Before the Constitutional Court, both sides defend their claims,
one contests any discrimination claiming that the date is disputed because
it contests the creation of that entity betore the Peace Treaty of 1995, the
other repeats the claims of discrimination.
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The Constitutional Court, by its decision, declares that date -
January 9th - unconstitutional, accepting the claims of the applicant and
giving six months to the legislative body of the entity to amend the law. The
Parliament rejects this and, on the contrary, calls a referendum in which it
asks for an answer to the question of whether the decision of the
Constitutional Court is accepted.

At the request of the authorized applicants, the Constitutional
Court passed a temporary measure, prohibiting the holding of the
referendum, which was nevertheless held. After that, the Entities'
Parliament changes the law, informs the Constitutional Court that it has
fulfilled its obligation, but the same applicants turn to the Constitutional
Court again with the claim that the Constitutional Court's decision has been
formally executed because January 9 is still prescribed as Entities' Day.

In the meantime, on January 9, a celebration is being held with the
participation of the entire, not only political, leadership of the entity from
the ranks of'a nation with the indisputable public support, almost unique, of
all members of that nation that they will continue to celebrate that date
whatever the new decision of the Constitutional court. Social conflict
continues; if necessary, political actors use it (most often in the pre-election
process) and there is no solution in sight because the positions are
irreconcilable.

Another example refers to the following:

Political representatives of a nation in an entity submit a request to
the Constitutional Court for an evaluation of the constitutionality of the
provisions of the election law at the state level because it is in contradiction
with the norm in the Constitution of that entity. It is a norm in the
Constitution that foresees the method of electing delegates to the House of
Peoples under conditions, while the same norm is written in the electoral
law, but without conditions. They claim that the constitution of the entity
and the constitution of the state have been violated, and that their people, as
a minority, suffer from the illegitimate election of delegates because the
reprelsentatives of their people are elected by another, far more numerous
people.

As a special rarity, I state that both one and the other norm were
brought by a third High Representative. The other side disputes the claims,
but does not dispute that there is a difference in the norms of the electoral
law and the constitution of the entity. The Constitutional Court makes a
decision by which it approves the request, declares the challenged norm of
the electoral law unconstitutional, deletes it, orders the parliament to
implement the decision of the Constitutional Court and amend the electoral
law, which the parliament does not do, and after the general elections, with
the decision of the Central Election Commission, the implementation of
the election results begins in accordance with the decision of the
Constitutional Court.
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And in this case, the social conflict continues but on a much
smaller scale. The elections have been conducted, the election results are
final, the formation of the government is nearing its end. The conclusion
could also be the following, in the first case, the Constitutional Court not
only did not resolve the social conflict, but it could be said that it
strengthened the irreconcilable positions of the two parties; while in
another case the conclusion could be that the Constitutional Court partially
resolved the social conflict, directed the decision-making process of other
institutions in the electoral process, and regardless of the fact that the
electoral law was not formally amended in accordance with the decision of
the Constitutional Court, it was factually accepted and applied in the
formation of government.

But what does that tell us?

Constitutional courts, which are decisive and final interpreters not
only of the Constitution but also of the entire constitutional and legal order,
may, as in these two examples, be faced with resolution, now no longer by
interpreting the norm but by a final decision on a social conflict.

Decisions of the Constitutional Court can be formally accepted
and not applied in essence, or formally not accepted and applied in the
factual situation. Conflicts remain, social tensions do not decrease, but are
just waiting for a new opportunity to express themselves. In that case,
should the Constitutional Court stop at the classic model of a negative
legislator or should it cross that Rubicon and take positive activism into its
own hands with a terrible question - are we then entering the zone, perhaps
too roughly, but probably essentially correctly, of the dictatorship of
constitutionalism in in which one institution replaces the legislative power,
elected in general elections.

Dear colleagues, due to the allotted time, [ have only given you an

overview of the topic, which is explained in detail in the written paper that
will be submitted to the organizer.
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Heoguyuanvnweiii nepesoo

«OnbIT OPraHoB KOHCTUTYIHOHHOTO KOHTPOJIS
3apy0e:KHbIX CTPAH B NPOABHKEHNH KOHCTUTYIIMOHHBIX
LEHHOCTEH B 00IIeCTBe»

3m1aTko KHe'il\‘eBH‘l, 3aMECTUTEJIb Ipeaceaaresis
KOHCTHT}'IIHOHHOFO cyaa BocHuu n Fepuerommm

C TOYKH 3peHHs HCTOPHHM W NpoOIEeMBl mepexonaa OT
coLMaJINCTUYECKOM cucTteMbl bocHuss m I'epueroBuHa npeacTtabiser
co00¥ peiKuil mpuUMep CTpaHbl, HAXOASAIICHCS HA JTale Mepexona OT
COLIMAJIMCTUYECKON CHUCTEMBI, KOTOpas, TeM HEe MEHee, UMEET HCTOPHIO
%HICCTBOBaHI/Iﬂ KOHCTHTYIMOHHOIO Cy[a, MOCKOJIbKY ObIBLIAS

rocinaBusi Oblla €IMHCTBEHHOW CTpaHOW, B KOTOPOM CHCTEMa
KOHCTUTYLIMOHHBIX CYJOB CYyIECTBOBAJIa €Il NpPU COLUATHCTUUECKOM
pexxume. [lepBblil KOHCTUTYMOHHBIN cyq B ObiBmiel FOrocimaBun ObLi
co3maH eie B 1963 rony, v 3Ta faTa coBnajia ¢ TOYKOM OTCUETa UCTOPUU
KOHCTUTYLIMOHHOTO cyzia B bocunn u ['eprierosune.

Koncrutymus bocann u I'epueroBunsl (kak [Ipmmoxenne 4 k
O06meMy paMOYHOMY COTJAIIeHNI0 O Mupe B bocuum u ['epreropune),
KoTOpast OblIa moanucana B [laprke n BcTynuia B cuty 14 nexadps 1995
rojga, sIBISIETCS OCHOBHOW IMpPaBOBOW 0a30il IJIsi OpraHW3aIlUuu U
¢dyukronnposanust KoncturynmnonHoro cyna bocanu u ['epuerosunst. B
norosiHeHre K KOHCTUTYIUHU Takke MpenycMoTpeHo, 4to EBpormeiickas
KOHBEHIIMSI O 3alllTe MpaB YeJloBeKa M OCHOBHBIX cBOOOA (manee -
"EBpomeiickas koHBeHIHUs'") MMeeT MpsAMoe AciicTBue B bocHum u
I'eprierosune u npuOpPUTET NEPET BCEMHU APYTUMHU 3aKOHAMH.

[Tostomy B bocHum u I'epueroBune moboe oOpaieHue 3a
pelIeHHEM B KOHCTUTYLHMOHHBIH CYJl Takoro ypoBHS HMMEET HE TOJIBKO
MOJIUTUYECKUHN WM HAIMOHAJIBHBINA 3HAK, HO M KOH(JIMKT TEOPETHUECKUX
MoJeliel TOCYIapCTBEHHOIO YCTPOWCTBA, B TOM 4YHCJE KOH(MIUKT
ABTOHOMMH M IIEHTPAJIM3aLUH FOCYJapCTBEHHOr0 anmapara. Minu, MoxHO
CKa3arb NPSIMO, KOHCTUTYLMOHHOMY CyIy IpelularaeTrcs pa3pelluThb
COLMATLHBIN KOH(IIHKT, 0OJIBIIETO HITH MEHBIIIETO MacIITada.

0030p uacteii komnereHuuun KOHCTUTYLHOHHOI'O CYyJa,
HMMEIOIIMX OTHOIIICHHUE K TEME Pa0OThI.

B paMKax TEMbl CTATbU MBI BBIACIMM OAHY YaCTb TOJTHOMOYHIM
KOHCTI/ITyI_II/IOHHOI‘O cyda, KOTOpas HCINOCPCACTBCHHO CBsA3aHa C
E)(CHICHI/ICM COIMMaJIbHBIX KOH(i)J'II/IKTOB U COACPIKHUTCA B CTAThC VI

OHCTUTYI MU bocaunun Fep].[eFOBI/IHBI.

KoHCTUTYLIMOHHBIH Cy/1 yTIOTHOMOYEH pellaTh, COOTBETCTBYET JIU

KaKoe-JT100 MOJOKeHNEe KOHCTUTYIINH WJIH 3aKOHA CYOBEKTa TIOJI0KEHUSIM
Koncrurynuu bocuuu u I'epiieroBuHbI.
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Xots KoHcTuTynus mpsiMO TOBOPUT TOJBKO O '"TOJIOKEHUSAX
3aKOHOB oOpa3zoBaHus", mHTepnpeTupys obmyto 3agauy Cyna
noaaepxkuBath Koncrurynnro bocHun u [ eprieroBuHbI, 3TO HE HCKITIOYAET
3axkoHbl bocHnY 1 ['epLieroBUHbI M3 OLEHKH KOHCTUTYLIHOHHOCTH.

B xauectBe ocoboro ciyuas mommepxkn Konctutymmm Cyn
TaK)Ke YIOJHOMOYEH pPacCMaTpuBaTh BOIPOC O TOM, COOTBETCTBYET JIH
pemeHne cydbbekTa 00 YCTAHOBJICGHHH OCOOBIX MapalIeIbHBIX
OTHOIIIEHWH C COCEIHHM rocyaapcTBoM KoHCTHTynwH, B TOM dHCIE
MOJIOXKEHMSAM, KACcarlIllUMCsl CYBEpPEHUTETAa U TEPPUTOPHUAIBLHOU
1enocTHocT bocHuu U I'eplieroBUHBI.

MHuumuupoBaHue CIopos.

B o00oux mpencraBieHHBIX Cilydasx, coriacHo KoHcTurynwmw,
CIOPBI MOTYT OBITh WHUIMUPOBAHBI TOJIBKO OINPEACICHHBIM KPYroM
KOMIETCHTHBIX MHHULHUATOPOB: ujeHoM IIpesuauyma bocHum u
I'epuerosunsl, npeacenarenem CoBeTa MUHUCTPOB, MPEAcenaTeIeM WK
BHIIE-TIpe/iceareseM Jito0oii manarsl [lapaameHTckoli accaMOmen, OHOM
YeTBEPTHIO UYIEHOB/jeNleraToB i0bOoW manatsl [laprmamMmeHTCKOM
accamOJien WM OJHOW YETBEPTHIO UJICHOB JIFOOOW IMajarhl 3aKOHOJA-
TETHLHOTO OpraHa OJHOTO CYObEKTa.

ITpumepsl pemiennii KOHCTUTYIIMOHHOTO Cy/a MO COLMAIBHBIM
KOH(JIMKTaM.

OCHOBHOI1 €1T0C00, € MOMOIIBIO KOTOPOTO MBI MOXKEM yKa3aTh Ha
pemarontyro posib KoHCTUTYLIMOHHOTO CyJia B pa3peleH|H COIUaIbHbIX
KOH(JIMKTOB, - 3TO MOJIENb yCIieXa W Hey/Iauu.

[IpuBenem nBa mpumepa, ¢ OrOBOPKOM O KOJMYECTBE Aed H3-3a
BEPOSITHOCTU TOBTOPHBIX 3allPOCOB IO TEM € HIM OYEHb IMOXOKHM
OCHOBaHHUSIM.

[IepBblil npuMep KacaeTcs CIEIYIOIIETO.

OnuH cyOBeKT, B paMKax 3aKOHHOW 3aKOHO/IaTeILHOM MTPOIIETyPhI
Y C HEOCTIOPUMOU IOPUCIUKIINEH, TPUHSAJ 3aKOH O JTHE ATOTO CyOBheKTa.
[TonoskeHne 3TOTO 3aKOHA, B KOTOPOM TOBOPHUTCS 00 OMpeAeIICHHOH aarte -
Harpumep, 9 SHBaps; Takke MpaBoOOIaaTeIIIMA OHO OBLIIO OCITIOPEHO B
KoHCTUTYIIMOHHOM Cy/Ie ¢ TEM OCHOBHBIM apTyMEHTOM, YTO MPEICTABH-
TEJIU OJJHOU Ha1nK (MEHBIITMHCTBA B 9TOM CYOBEKTE) CUUTAIOT, uTO ata (9
STHBapsI) BEJET K NUCKPUMHMHAIIMKA dTOW HAIIUU, TIOCKOJIBKY JUISI HUX 2Ta
JlaTa UMECT HETaTUBHBIM OTTEHOK, OHA CBS3aHA C HA4YajoM MEXKITHH-
yecKoW BOWMHBI B bul’ u, Mo cyTu, CTaBUT UX B JUCKPUMHUHALHUOHHOE
MOJIO)KEHHE.

B KonctutyunonHom cyge o0e CTOPOHBI 3alIUINAIOT CBOU
MIPETEH3UU: OJHA OCMIApUBACT JIIOOYIO TUCKPUMHHALIMIO, YTBEPXKIas, YTO
JaTta SIBISETCS CHOPHOH, MOCKOJIBKY OCHapuBaeT CO3JaHUE 3TOTO
o0pa3oBaHus /10 3aKIIOYEHHs] MHPHOTO moroBopa 1995 roma, mpyras
MOBTOPSIET MPETEH3UH 110 NOBOAY AUCKpUMHUHALUHN. KOHCTUTYIMOHHBIH
CyI CBOMM pEIIEHHEM OOBSBIAET 3Ty HaTy - 9 sHBaps - HEKOHCTH-
TYIIMOHHOH, COTJIAIIaeTCs ¢ MPETeH3MSIMH 3asBUTENS U JaeT 3aKOHO/AA-
TEIBHOMY OpraHy 00pa3oBaHUsI IIECTh MECSIIEB Ha BHECEHNE U3MEHEHU I
B 3aKOH.
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[TapnaMeHT oTBepraeT 5TO PEIICHHE W, HANPOTHUB, HA3HAYACT
pedepeHayM, Ha KOTOPOM MPOCHUT OTBETUTH Ha BOMIPOC, TPHHUMAETCS JTH
pemenue Konctutynunonuoro cyna. [lo xomaTtaiicTBy ymoJTHOMOYEHHBIX
3asiBuTeNed KOHCTUTYUMOHHBIA Cyl NPHUHSI BPEMEHHYIO MEpY,
3ampeianyo npoBeaeHne pedepenayma, KoTopblii, TeM He MeHee, ObLT
npoBezeH. llocne sToro mapmaMeHT cyObeKTa MEHSIET 3aKOH, COOOIIAeT
KoHCTHTYIMOHHOMY Cyay, 4TO BBIIIOJHWI CBOIO 00S3aHHOCTB, HO TE JKe
3asiBUTEIIN CHOBA oOpamaroTcsi B KOHCTUTYIIMOHHBIN CyJI C 3asBICHUEM O
TOM, 4YTO penieHne KOHCTUTYHHOHHOrO cyna (OpMalbHO HCIIOJIIHEHO,
MTOCKOJIBKY 9 STHBaps MO-TIPeKHEMY IIPOTIHCAHO Kak J[eHb cyObekTa.

Tem BpemeHeM 9 sHBaps MPOXOIUT MPA3AHHUK C YIACTHEM BCETO,
HE TOJIBKO MOJUTHYECKOTO, PYKOBOJICTBA CyObEKTa M3 YHCIIa TPEICTaBU-
Teleld HallMKM TPH HEOCIIOPUMOMN OOMIECTBEHHOW MOIAEpPIKKE, MMOYTH
CJIMHCTBEHHOM, BCEX MPEACTaBUTEICH 3TOH HAIMU, YTO OHU OyIyT
MPOIOIDKATh TPa3AHOBATh 3Ty JaTy HE3aBHCHMO OT HOBOTO PEIIeHUS
Koncturyumonnoro cyaa. ConuanbHbli KOHQIMKT TPOAOIDKACTCS, TPH
HEOOXOAMMOCTH K HEMY IPUOETaI0T OJIUTHIECKUE aKTOPHI (Yallle BCEro B
MPEIBLIOOPHOM IPOILIECcCe), U PELICHHS HE BUIHO, TIOTOMY YTO IMO3ULIUU
HENPUMHUPHUMBI.

Hpyroii npumep kacaercs ey ouero.

[MonuTuyeckue mpeACTABUTEIM HAIMU B CYOBEKTE MOJIAIOT
3arpoc B KOHCTHUTYIMOHHBIA Cyn 00 OIEHKE KOHCTHTYIHOHHOCTH
MOJIOKEHHUH 3aKOHA O BBIOOPAX Ha rOCYIapCTBEHHOM YPOBHE, TOCKOJIBKY
OH mpoTuBOpednT HOpMe KoHcturynmmm storo cyowekra. Pedub mumer o
HopMe KoHCTHTynmm, koTopas mperycMaTpuBaeT crnocod u30paHus
neneraroB B [lamary HapooB Ha yCIIOBHSAX, B TO BpeMs Kak Ta jke HOpMa
MpOIKCcaHa B 3aKOHE 0 BBIOOpax, HO 0e3 ycinoBuil. OHU YTBEPKIAIOT, YTO
KOHCTUTYLIUSI CYOBbEKTa M KOHCTHTYIHS TOCYapCcTBa ObLIN HApYIICHBI, H
YTO HUX HaApod, KaK MCHBHIMHCTBO, CTPAAacT OT HE3aKOHHBLIX BI)IGOpOB
JIeTIETaToB, MOCKOIBKY MPEICTABUTEIN €ro Hapoa H30MparoTCs IPYTHM,
ropaszio 0ojee MHOTOYHCIICHHBIM HAPOJIOM.

B kaduecTBe 0c000M peaKocTH 5 3asBISIO, UTO U OJIHA, U ApyTast
HOpMa OBLTH BBIIBUHYTHI TPeThUM Bbicokum mpeacraBurenem. Jpyras
CTOpPOHA OCTapHBaeT TPeOOBaHMUs, HO HE OCMAPUBAET, YTO CYLICCTBYET
pasHuIla B HOPMax HM30MPATENbHOTO 3aKOHA M KOHCTUTYIIMH CyObeKTa.
KoncTuTyimoHHBIi Cy/1 NpUHUMAET pelIeHre, B KOTOPOM Y/IOBJIETBOPSIET
3ampoc, MPHU3HAET OCIapUBaeMYI0 HOPMY H30HMpPATEeNhbHOTO 3aKOHA
HGKOHCTHTyHI/IOHHOﬁ, HCKJIIOYACT €€, NPCANUCBIBACT NapJIaMCHTY
BBITIOTHUATH perieHrne KOHCTHTYIIMOHHOTO Cy/ia W BHECTH W3MEHEHHsS B
M30MpaTeNbHBIA 3aKOH, Yero MmapjaMeHT He JIeJaeT, a Mocie BCeoOInx
BBIOOpOB T0 pemieHuto lleHTpanpHOW HW30MpaTeNbHONW KOMHCCHHU
HAaYMHACTCSl peaju3alus pe3yIbTaTOB BBHIOOPOB B COOTBETCTBUHU C
pemrennemM KoHCTUTYIIMOHHOTO Cy/ia.
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" B aTOM ciydac COHI/IaJ'ILHI)II\/'I KOH(I)J'H/IKT Ipoao0JIKAacTCsA, HO B
ropa3ao MCHbBHINX Maciradax. BI;I60pLI MMpOBCACHBI, PE3YyJIbTAThI
BLI60pOB IIOABCACHDI, (bOpMHpOBaHHG MMPaBUTCIILCTBA NOAXOAUT K KOHILY.

BriBox MoxkeT OBITH clieayromuM: B iepBoM ciaydae Koncrury-
LUOHHBIH Cy/ HE TOJILKO HE Pa3peLini COUUANbHbINA KOHPIUKT, HO, MOXKHO
CKa3aTh, YKPENWJI HENPUMHUPUMBIC MO3MLUU IBYX HapTUH; B APYroM
cllyyae BBIBOJI MOXKET OBITh TaKUM: KOHCTHUTYLHOHHBIA CyH 4acTHYHO
paspeimimyl COuMalbHBIH KOH(MIUKT, HaIpaBUJ IPOLECC MPUHATHS
peLIeHUH APYTMMHM MHCTHUTYTaMH B M30UpaTelbHOM Ipolecce, H,
HECMOTPSI Ha TO, YTO U30MpaTeNIbHBII 3aKOH HE ObUT (OPMaJIbHO U3MEHEH
B COOTBETCTBUHM C pemieHneM KOHCTHUTYLMOHHOTO cyaa, OH ObLI
(axTHUYECKH IPUHAT U IPUMEHEH IPU (OPMUPOBAHUH ITPABUTEILCTBA.

Ho o gem 3T0 roBoput?

KoHCTHTYIMOHHBIE CyIbl, SABIAIOMINECS PEIIAIONUMU U
OKOHYATEeJIbHBIMU TOJKOBATEISIMU HE TOJIbKO KOHCTHUTYIMH, HO U BCETo
KOHCTHTYIIMOHHO-TIPABOBOTO OPSIJIKA, MOTYT, KaK B 3THX JBYX IIPUMEpax,
OKa3aTbCsl Mepes HeOOXOAMMOCTBIO pPa3pelleHHs, Telmeph yxKe He
TOJKOBAHHS HOPMBI, a OKOHYATEIbHOTO PEHICHHS COIHUAaIbHOTO
KOH(JIHKTA.

Pemiennss KoHCTHTYIHMOHHOTO cya MOTYT OBITH (OpPMaibHO
MIPUHSATHI U HE IPUMEHEHBI IO CYIIECTBY, TH00 (hopMaibHO HE IPUHSITHL 1
npuMeHeHbl 1o Qakty. KoHQIUKTBI ocTaroTcs, couuaibHas Hampske-
HHOCTh HE CHW)KAETCsl, a JIMLIb >KAET HOBOM BO3MOKHOCTHU IJISl CBOECTO
BbIpakeHUsl. B Takom ciydae, momkeH Jin KOHCTUTYUHMOHHBIN Cya
OCTaHOBHUTHCSI Ha KJIACCHYECKON MOJICTTN HETaTUBHOTO 3aKOHOATENIs MITH
OH JIOJKEH MEPEHTH 3TOT PYOMKOH U B3SITh MO3UTUBHBIN aKTHBHU3M B CBOH
PYKH CO CTPAIIHBIM BOIIPOCOM - BXOJIUM JIM MBI TOT/Ia B 30HY, MOXKET OBITH,
cIumKoM rpy0o, HO, HaBEPHOE, MO CYIIECTBY MPABUIBHO, AUKTATYPHI
KOHCTHTYLIMOHAIM3MA, B KOTOPOH OJMH MHCTHTYT 3aMEHSET 3aKOHO/a-
TEJIbHYIO BIIACTb, M30PaHHYI0 Ha BCEOOINX BBIOOPAX.

VBakacMble KOJIJIETH, B CBSI3U C OTBEJCHHBIM BPEMEHEM 51 1aJl BAM
aampe oO0mui 0030p TeMbl, KOTOpas MOAPOOHO pacKpbIBAcTCS B
MTUCbMEHHOM JIOKJIaJle, KOTOPbIH Oy/eT IpeicTaBIeH OPraHu3aTopy.



«The role of the constitutional court in the protection
of fundamental rights and national constitutional values»

Mariana Canotilho, Judge of the Portuguese
Constitutional Court

First of all, let me express my heartfelt gratitude to the Chairman
and organizers. Thank you so much for creating an enriching and inspiring
experience for all of us, both in the scientific and cultural plan.

I'wantto tell you a little bit about my country — Portugal.

Our democracy is 49 years old — the dictatorship lasted for 48
years, so we've only recently achieved more time in democracy than in
dictatorship, for the last century. We know how hard it is to build
democratic institutions and what it takes to maintain a democratic society,
but we also know how rewarding it is.

The Portuguese Constitution is 47 years old — it was approved 2
years after the revolution —and the Constitutional Court is only 40, as it was
only created in 1983, after the 1st constitutional amendment.

What I want to tell you is a story of success — the success of a
democratic constitution and success of its constitutional court — but also to
let you know what our worries are, so that you may learn from our doubts.

The first aspect that [ would like to underline is the following: the

CRP has been an amazing success, both political and constitutional,
according to any reasonable standard of evaluation.
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With it, the basic institutional pillars of a solid democratic political
regime were established, as well as a broad catalogue of fundamental rights
and institutional guarantees that have proved themselves to be essential
elements of the new country, which its citizens rose from the ground after
1974.

3 reasons for success:

1. I'believe that one of the main reasons for the CRP's success is the
fact that it was born of conflict, and not of fake consensus. In fact, both the
post-revolutionary and pre-constitutional period and the first decade of
democratic constitutionalism were marked by the public expression of
very different ideologies and worldviews, as well 2 as social, economic and
political projects for the country that were deeply distinct, sometimes
radically opposite. Actually, the CRP is often classified, by academics, as a
constitution of compromise, which shows that it embodies the result of a
long process of negotiation and mutual agreements that had to start with an
acknowledgement of dissent.

2. Furthermore, the 1976 CRP is a fortunate (although late)
example of the twentieth century constitutionalism, which emerged after
the Second World War: the so-called constitutionalism of the Social State.
In the framework of a common political project — what are we, as a
country? What do we want to become? -, the Constitution appears as a
normative instrument that regulates social life, with its functions being to
control and limit the exercise of power and to guaranty a set of rights and
liberties. The effective fulfilment of such rights is regarded as a
fundamental task of the State, independently of the concrete ideology of
each parliamentary majority.

3. Stability and flexibility: same Constitution for half a century:
deeply popular among the citizens. Capacity of adaptation to BIG changes
(European integration! Euro!

Open, plural society!. Ordinary amendment procedure by 2/3 majority of
the parliament, every 5 years. 7 amendments so far, another one going on.

The Constitutional Court 13 justices, 10 elected by the parliament, 3 by the
other 10; 9 year mandate, non renewable.

The Portuguese model of constitutional review is mixed,
incorporating elements of both the Kelsen-style concentrated review
model and the American-style diffuse review or judicial review model.
Thus, the Constitutional Court, on the one hand, and each and every other
court, on the other, are competent to control the constitutionality of the
rules of the Portuguese legal system — ONLY NORMS may be reviewed.
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Therefore, ordinary courts have direct access to the Constitution,
and are fully competent to decide on constitutionality issues raised in each
case under judgement. However, their decisions can always be appealed to
the Constitutional Court. — this is what we call concrete constitutional
review.

3 We also have a priori and ex post facto abstract review of
constitutionality; National and local referendum (a priori review). Powers
concerning the President of the Republic, namely in the processes
concerning his death, permanent physical disability, temporary
impediment, loss of office and removal from office.

Electoral appeals.

Competences concerning political parties: approval, review of
statutes, apﬁ)eal of certain internal decision (penaltys to party members and
serious violations of the democratic principle) Political parties' accounts
(money they receive, how they spend t, etc).

Problems/doubts/questions
1. Regarding the Court:

a. AUTONOMY: financial autonomy as a pilar of independence.
b. Digitalization

c. The cooptation: it creates internal conflict, it is difficult to reach
an agreement

d. Representation: gender quotas
e. Nomination: what kind of public hearings?

f. Political pluralism: in a fragmented political landscape, should
we have farright judges?

2.Regarding competences:

a, Too much competences? The adding of competences can drown
the Constitutional Court with a workload for which it does not have enough
means.

b. The Court is made responsible for many. political problems;
example: criticism of legalization of far right political party (although
there are no problems with its statutes).

sbe-schwerde: 1s

c. The constitutional complaint/verfassun%
's actions beyond

normative control enough? Do we need to control State
legislation?
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3.Regarding jurisprudence:

a. Review of public policies — crisis jurisprudence 2010-2015:
internal and external criticism, but HUGELY popular; review of State's
Budget rules (our dear colleague Chinara mentioned yesterday)

b. Divisive etic questions: euthanasia — 2 rullings of
unconstitutionality although it was approved by a huge majority;

better law. 3rd rulling to come. Changing society values
(colleague from Azerbaijan): prostitution, protection of animals.

c. New global issues: data protection; Covid 19 (confinements)

d. International integration — (Pierre Nihoul) interpretation
according to the ECHR and ECJ jurisprudence (in the latter case, not
always easy). Express provisions on international law and need to limit
their scope: decisions about not reviewing EU regulations, nor the
compatibility of national law with EU treaties.
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Heoguyuanvnweiii nepesoo

«Poab KOHCTI/ITyHHOHHOFO Cyaa B 3allUTE OCHOBHBIX IIPaB
U HAMUOHAJBHBIX KOHCTUTYIIHOHHBIX eHHOoCTei»

Mapuana Kanoruiso,
cynbsi Koncruryumonnoro cyna Ilopryranuun

[Ipexne Bcero, Mo3BOJILTE MHE BBIPA3UTh CEPICUHYIO Onaro-
JIAPHOCTH MPEJICEAATEINI0 U oprann3aropam. OrpoMHoe criacuoo 3a 1o, 4To
BBI CO3/IaJTH JUIS BCEX HAC 0OOTAIIAIONTUI 1 BIIOXHOBIISIOIIHIA OITBIT KaK B
HAy4YHOM, TaK ¥ B KyJIbTYPHOM IUTaHE.

S xouy pacckazars BaM HEMHOTO O cBOeH cTpaHe - [lopryranuu.
Hameii nemoxpatuu 49 ner - aukrarypa jimiach 48 JIET, TaK YTO MbI
TOJBKO HEAABHO JIOCTUINIM OOJBIIEIO BPEMEHU B JAEMOKpATHUH, YEM B
IUKTaType, 3a MocieAHee crojierue. Mbl 3HaeM, Kak TPYZHO CTPOUTH
JIE€MOKPAaTUYeCKUEe HHCTUTYThl U 4TO TpeOyeTcs Al IOoAAepKaHUs
JIEMOKPATHUECKOI0 00111€CTBA, HO Mbl TAKXKE 3HAEM, KaK 3TO [10JIE3HO.

[Topryransckoit Koncturyuuu 47 net - ona Obl1a IPUHATA Yepes
2 ropma mocie pepomouuu - a KoHcturyuuonHomy cyay Bcero 40,
TTOCKOJIbKY OH OBLT co37aH ToIbKO B 1983 Tomy, mociie BHECEHUS TIEPBOU
nornpaBku B Konctutynuto.

Sl xouy pacckazaTh BaM HCTOPHUIO yCIleXa - yCIeXa JEeMOKpa-
THUYECKON KOHCTUTYLIMH U YCII€Xa €€ KOHCTUTYLIMOHHOTO CY/a, - HO TAKXKE
COOOIIHTH BaM O HAIIMX OIACCHHX, YTOOBI BBl MOTJIN M3BJICYb YPOKH 3
HaIIIUX COMHEHUH.

[lepBBIli acmekT, KOTOPBIH sI XoTejda OBl MOAYEPKHYTH,
3akmmovaercs B cienyromeM: Korcrutynus [lopryrammm (manee — KI1P)
OBplTa MOTPSACAOMINM YCII€XOM, KaK MOJTUTHYECKHM, TaK H
KOHCTUTYIIMOHHBIM, B COOTBETCTBHU C JIFOOBIM Pa3yMHBIM CTaHIAaPTOM
oreHKU. C ee TOMOIIBIO OBLITN CO3/1aHBI OCHOBHBIC MHCTUTYIIHOHAILHBIC
CTOJIIIBI TIPOYHOTO JIEMOKPATHUYECKOTO MOJUTHUECKOTO PEKHUMA, a TAKKE
IIUPOKHUIA KaTalnor (hyHJIaMEHTAJBHBIX IPaB W WHCTUTYIHOHAIBHBIX
rapaHTUi, KOTOPbIE OKa3aJMCh BAXKHEHIITUMU AJIEMEHTaMU HOBOM CTPaHBbl,
MIOJHSATOH ee TpakiaHamMH ¢ 3emutn ociie 1974 rona.
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3 IpUYUHBI yCIIexa.

1. S cumraro, 4To OnHON M3 MIaBHBIX NpuuuH ycrexa KIIP
SBJISIETCS TOT (aKT, UTO OHA POAMIIACH U3 KOHCEHCYCa, a HE U3 (PaJIbIIMBOro
KOHCEHcyca. Benp M mocCiiepeBONIONMOHHBINA, W JOKOHCTUTYLIMOHHBIN
NepuoJsi, U MepBoe JAecATUIIeTHE JEeMOKPAaTUYECKOr0 KOHCTHUTY-
LUOHAJIN3MA OBUIM OTMEYEHBI IIyOJMYHBIM BBIPAXKEHUEM OYEHb Pa3HbIX
HACOJIOTHIH U MUPOBO33PEHHI, @ TAKXKE COLMANbHBIX, SKOHOMUYECKUX U
MOJUTUYECKUX MPOEKTOB JJISI CTPaHbl, KOTOPbIE OBLIM TIYyOOKO
OTAWYHBIMH, @ MHOTJA W paguKajJbHO MPOTHUBOIOJOXHBIMH. B
neiicteutenbHOocTH KIIP wacto kmaccudumupyeTcss ydeHBIMH Kak
KOHCTUTYLIMSI KOMIIpOMHCCA, YTO CBHUJAETENIBCTBYET O TOM, YTO OHa
BOILIOIIAET Pe3y/IbTaT AJIUTEIBHOIO IIPOLECcCa IIEPErOBOPOB U B3AUMHBIX
COIIaIl€HUH, KOTOPBIH MNOJXKEH OBl HadaTbCs ¢ HNPHU3HAHUS
MHAKOMBICITHSL.

2. Kpome toro, KIIP 1976 rona - ynadHsiif (XOTs ¥ 3a11030aJTbIH)
npuMep KOHCTUTyUuoHanu3ma XX BeKa, BO3HMKIIEro mnocie Bropoii
MHPOBOM BOMHBI: TaK HA3bIBAEMOTO KOHCTUTYIIMOHATIU3MA COIUATBLHOTO
rocymapcTBa. B paMkax o0mIero moJIuTHIECKOTO MPOEKTA - UTO MBI TAKOE,
kak crtpaHa? Kem Mbl xoTuMm cTarh? KoHCTUTYyLUs Npencrtaer Kak
HOPMATUBHBIA MHCTPYMEHT, PEryJIMPYIONIHi OOIICCTBEHHYIO KU3Hb, €€
(DYHKIIMH - KOHTPOJMPOBATH M OTPAHMYUBATH OCYIIECTBJICHHE BJIACTH,
rapaHTHpOBaTh Habop mpaB U cBoOON. Dh(heKTHBHOE OCYIIECTBICHUE
ATHUX TPaB pacCMaTPUBACTCS KaK PyHIaMEHTaIbHAS 3aj]a4a TOCy1apcTBa,
HE3aBUCHMO OT KOHKPETHOW HIACOJOTUH KaXKIOTO MapiaMEHTCKOTO
OONBITUHCTBA.

3. CTaOuiabHOCTh M TUOKOCTh: OflHA U Ta ke KoHcTurynus Ha
MPOTSKEHUHW TOJyBeKa: rIy0OKO MOMydspHA Cpeau TpaxIaH.
CriocoOHOCTh aJIanTHPOBATHCS K OONBIIMM M3MEHEHUsM (eBporieiickas
unrerpanusa! EBpo! OTkpeiTOE, miropaiucTudeckoe obmecTso!).
OO0bIuHast mpolleypa BHECEHUS MTONPAaBOK OOJIBITUHCTBOM B 2/3 TOI0OCOB
rnapjaMeHTa, Kaxjable 5 jieT. Ha JaHHbI MOMEHT IIPUHATO 7 MOIPaBOK,
e11le 0JTHa HAaXOJUTCSI B ITPOLIECCE.

KoHctutyunoHHbI# cy/.

13 cyneii, 10 u3buparoTcs mapiaameHToM, 3 - octanbHbMU 10);
MaHaaT 9 JIetT, He BO30OHOBIISIEMBIH.

[Topryranbckas MOeIh KOHCTUTYIIMOHHOTO KOHTPOJIS SBIISIETCS
CMELIAHHOW M BKJIOYAeT B ceOsl 3JIEMEHTHl KaK MOJEIN KOHLEHTPH-
pOBaHHOTO KOHTpouis B cTuie Kenb3eHa, Tak M aMEpUKAHCKOH MOJENn
JCIIO3UTUBHOIO KOHTPOJIS WK CyeOHOro KOoHTpons. Takum oOpaszom,
KoHCTUTYLIMOHHBIN CyA, C OAHONW CTOPOHBI, U BCE OCTalbHBIEC CYIBI, C
JIpyro¥i, KOMIETEHTHbl KOHTPOJHPOBATH KOHCTUTYLHOHHOCTH HOPM
MOPTYTaJIbCKOM IPaBOBOM CHCTEMBI - MEPECMOTPY IMOMAJEKAT TOJIBKO
HOPMBI.
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Takum oOpa3oM, Cyabl OOIICH FOPHCIUKIIUKA UMEIOT MPSIMOI
T0CTyM K KOHCTUTYITUH ¥ TOJTHO CTHIO KOMIIETCHTHBI IPUHUMATD PEIICHUS
10 BOMPOCaM KOHCTUTYITMOHHOCTH, BO3HHUKAIOIIUM B KaKJIOM paccMmar-
puBaeMoM nerne. OmHAKO WX PEMICHUS BCETIa MOXKHO OOKaloBaTh B
KonctuTymmonHoM cyjie. - DT0 ¥ €CTh TO, YTO MBI Ha3bIBA€M KOHKPETHBIM
KOHCTUTYLHOHHBIM KOHTPOJIEM.

MBpI Takke IMeeM arpHOpHBIN 1 MOCT(HaKTYMHBIH a0CTPaKTHBIH
[EPeCcMOTpP KOHCTUTYLMOHHOCTH; HAallMOHAJIbHBIM 1 MECTHbIN pedepeH-
TTyM (@ITpHOPHEIHI TEPEeCMOTP).

[Tonromouus B otHoweHnu Ilpesnaenta PecnyOnuku, a UMEHHO
B TpoOIleccax, CBSA3aHHBIX C €r0 CMEPThbIO, MOCTOSIHHOW (hU3HYECKOM
He/IeecrocoOHOCThI0, BDEMEHHBIM MPEMATCTBUEM, YTPATOH TOIKHOCTH U
OTCTPAHEHUEM OT JOJDKHOCTH.

ATIeJUTSAINY 110 BBIOOpaM.

Komrmerennuu, kacaromiyecs: HOMUTUYECKUX MapTHH: yTBEpXKae-
HUE, TEePEeCMOTp YCTaBOB, OOXKAJIOBaHWE OMPEAENECHHBIX BHYTPEHHUX
pemenuii (mTpadsl IS YIEHOB MAapTUU W CEpPhe3HbIE HAPYIICHUS
JIEMOKPATHYECKUX TPUHIIAIIOB).

Cyera MOMUTHUYECKUX NapTUHl (I€HBIU, KOTOPbIE OHU MOJIYYaloT,
KaK OHH UX TPaTAT U T.1I.)

[TpoGnembl/cOMHEHUS/BOTIPOCHI

1. Yo kacaeTcs cyna:

a. ABTOHOMUSA: ¢unancoBasi aBTOHOMHSI KaK 3JIEMEHT
HE3aBHCUMOCTH.

b. LHudposm3arus

c. Koonmramus: co3gaer BHYTpeHHHH KOH(JIUKT, TOCTHYD
COIVIALICHUS OUEHb CIIOKHO.

d. [IpencTaBUTENbCTBO: TEHIEPHBIC KBOTHI

¢. BeiBrokenue: kakue 001eCTBCHHBIE CITYIITaHS ?

f. IlonuTHYeCKUN TIOPAIU3M: B YCIOBHUAX (parMeHTH-
POBaHHOTO TOJHUTHYECKOro JaHAmadTa JOJDKHBI JIM Y HAac OBITh
yABTpanpaBbie CyIbu?
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2. Yro KacaeTcsi KOMIETECHIIUH:

a. CrnumkoM MHOTO monHomouuit? JloOaBineHHE KOMIIETCHIIUN
MOKET TPUBECTH K TOMY, YTO KOHCTHUTYIIMOHHBINA cyn OyneT 3arpy:keH
paboTOM, TSI KOTOPOH y HETO HE XBAaTUT CPEICTB.

b. Cyn craHOBUTCS OTBETCTBEHHBIM 332 MHOTHE MOJUTHYECKHE
MPOOJIEMBIL; TPUMEP: KPUTHKA JICTAIN3AIINH YIIBTPAIPABOH MOIUTHYECKOI
MapTuu (XOTs IPOOJIEM C €€ YCTaBOM HET).

c. Koncruryunonnas xanoba/verfassungsbeschwerde:
JOCTATOYHO JI1 HOPMATUBHOTO KOHTpouyisA? HyXHO 7TM KOHTPOIMPOBATH
NEHCTBHSA TOCYIapCTBa TOMUMO 3aKOHO/IaTEeNTLCTBA?

3. Yto KacaeTcst FOpUCTIPYACHIIUU:

a. IlepecmoTp rocynapcTBEHHON MOJUTHUKH - KPHU3UCHAS
topucnpyaenims 2010-2015 romoB: BHYTpEeHHSS U BHEITHSAS KPUTHKA, HO
OTPOMHAsl MOMYJISAPHOCTh; MEPECMOTP HPaBHJI I'OCYJAapCTBEHHOI'O
OromkeTa (Hara joporas koyiera UnHapa yHnoMsiHy1a Buepa)

b. CnopHble 3THYECKHE BOIMPOCHI: 3BTaHa3us - 2 PEHICHUs O
HEKOHCTUTYUMOHHOCTH, XOTs OHa Oblia 0J00peHa OTrpOMHBIM
OONBPIIMHCTBOM; Nydmnii 3akoH. IlpencTtout tperbe peuieHwue.
HN3menenne 1meHHOCTEW obOmiecTBa (Koiurtera w3 A3sepOaiimkana):
MPOCTUTYLIUS, 3aLIUTA )KUBOTHBIX.

c. HoBble moGanbHble mpobiemsl: 3amuTa ganHeix; Covid 19
(confinements).

d. Mexnynapoanas uarerpanus - (IIbep Huxyn) uarepnperarus
B cootBeTcTBHH ¢ EKITY 1 cyne6Hoit mpaktukoit EC (B mocneaaem cirydae
HE BCETAA JIETKO).

BrIpakeHHBIE TIOJIOKEHUS O MEXTyHAPOTHOM TIPaBe U HEOOXO/IH-
MOCTh OTpaHW4HTh cepy WX ACHCTBHS: pEIICHHS O TOM, YTOOBI He
repecMaTpuBaTh HopMaTtuBHBIE akThl EC, a Takke O COBMECTHMOCTH
HaIIMOHAJILHOTO 3aKOHOIaTeIbcTBA ¢ JoroBopamu EC.
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Mpip3aaumoB P.M. — 1.10.H. npogeccop kadeapnbl
«l'ocynapcTBeHHOe ynpaBJieHHE U PaBO»
AKaJeMUH TOCyIapPCTBEHHOI0 YIIPABJICHUS
npu Ilpesunente Kniproizckoii Pecnydanku

«PoJIb U BIIMSIHHE OpraHoB KOHCTUTYHHOHHOI'O
KOHTPOJIA B 3alIMTEC U NPOABUKCHUMN KOHCTUTYIITMOHHBIX
HEHHOCTECH B COBPEMECHHOM OﬁlU,CCTBC»

YBakaeMble KOJIJIETH U YYaCTHUKH KOH(pepeHInu!

Ceronnst 51 xores Obl 00paTUTH Ballle BHUMaHHUE HA BXKHYIO TEMY,
KOTOpasi KacaeTcst POJIH U BIMSHHS OPraHOB KOHCTUTYIIMOHHOTO KOHTPOJIS
B 3aIL[UTE U IPOABMKEHNH KOHCTUTYLIMOHHBIX IEHHOCTEH B COBPEMEHHOM
oOmectBe. Opranbl KOHCTUTYLIHOHHOT'O KOHTPOJISL SIBJISIFOTCS KIIFOUEBBIMU
WHCTUTYTaMHu, 00eclneynBalOIUMU COONOIeHne NPUHIUIIOB,
3aKPEIVICHHBIX B KOHCTUTYLIMU, U TAPAHTUPYIOLIMMHU IpaBa U CBOOOJBI
rpaXk/iaH.

1. Onpenenenue posu OpraHOB KOHCTUTYITHOHHOTO KOHTPOJIS.

Oprasbl KOHCTHUTYIIMOHHOTO KOHTPOJIS BBIMTOJTHSIOT TaKHe
BakHbIe (DyHKIMHA. KOHTpOIH 32 cOOMIOIeHNeM KOHCTHTYIIMH ¥ 3aKOHOB
OpraHaMU BJIACTU U TOCYIaPCTBEHHBIMU OPTraHU3aIHsIMU.

PaccmoTpenmne KOHCTUTYITMOHHOCTH 3aKOHOB M aKTOB, TPHHSITHIX
BJIACTHBIMH CTPYKTYpaMHU.3al1UTa OCHOBHBIX TIPaB U CBOOOJ TPakJiaH OT
HENPaBOMEPHBIX OTPaHINYEHUH 1 HAPYTIICHHH.

Pasperienrne KOHCTUTYIIMOHHBIX CITOPOB W KOH(DIMKTOB MEXTY

opranamu BnacTH. llommepkanue cTaOMIBPHOCTH TPABOBOH CHCTEMBI U
KOHCTUTYITHOHHOTO CTPOSL.

162



2. BaxHOCTh OpraHoOB KOHCTHUTYIHMOHHOTO KOHTPOJS IS
COBpPEMEHHOT0 00IIeCTBa.

Opranbl KOHCTUTYIIHOHHOTO KOHTPOJISI UTPAIOT OMPEACIISIONIYIO

EOHB B 00ECHeYeHNH 3aKOHHOCTH W MPaBOIOpPsAKa B 0OMECTBE.

Jarojaps CBOEW HE3aBUCHMOCTH W aBTOPHUTETY, OHH CIOCOOHBI

3¢ (eKTUBHO TPOTUBOCTOSATH BMEMIATENIHCTRY MOJNTHIECKIX HHTEPECOB

1 3aMIUIIATh HHTEPECHl BceX Tpaxaad. OCHOBHBIC aCIICKThI UX BAKHOCTH
BKJTIOYAIOT:

l'apanTus KOHCTUTYUHMOHHOCTHU: OpPraHbl KOHCTUTYLHOHHOTO
KOHTPOIIS 00ECTIEUMBAIOT COONMONECHNE NPHHLIUIIOB KOHCTHTYLUH, 4TO
ABJSIETCS OCHOBOW MPaBOBOrO IOCYAApCTBA U JAEMOKPATHUYECKOTO
MpaBOTMOpPSAKA. 3aUTa MpaB U CBOOOM: OJHOW M3 KITIOUEBBIX MUCCHH
OpraHoB KOHTPOJIA ABJIACTCA 3alllUTa OCHOBHI)IUX npaB U CBO6OI[ TpaxaaH,
MPEJOTBPALIEHUE U YCTPAHEHUE UX HAPYLLIEHU .

[IpenorBpamienre aOCOIIOTH3MA BIACTH: OPTraHbl KOHCTUTY-
LIUOHHOIO KOHTPOJISI OIPAaHUYMBAIOT BO3MOXHOCTb 3JIOYHOTPEOICHUS
BJIACThI0, YTO CHOCOOCTBYET MPENOTBPAIIEHHMIO TOTAJUTAPHBIX
TeHICHLIMHI 1 HapyILIeHUH ITpaB rpaXaaH.

3. BausiHue OpraHoB KOHCTUTYI[HOHHOTO KOHTPOJIS HA pPa3BUTHE
oO1ecTna.

Ponb OpraHoB KOHCTUTYUHOHHOI'O KOHTPOJIA B HNPOABUIKCHUUN
KOHCTUTYLHUOHHBIX HEHHOCTCHU OKa3bIBACT 3HAYUTCJILHOC BJIMAHWUC Ha
pa3BuTHE 00IIECTRA:

[ToBblmieHHEe TPaBOBON KyJbTYpbl: FapaHTHUS KOHCTHUTY-
UMOHHOCTH M 3allMTa IPaB Ipak[JaH CIIOCOOCTBYIOT IIOBBIILEHHIO
MPaBOBOH KYJIETYPBI M OOIIETO YPOBHS TPABOCO3HAHMS B OOIIIECTBE.

[IponBmxenue npaB u cBoOOA: Oiaronaps aKTHBHOW padoOTe Mo
3alIUTe HpaB U CBOOOJA, OpraHbl KOHCTUTYIMOHHOT'O KOHTPOJIA
CIOCOOCTBYIOT PAa3BUTHUIO I'PA’KAAHCKOIO OOLIECTBA U IEMOKPATHUECKUX
HUHCTUTYTOB.

VYkperieHue JeMOKPAaTUU: OPraHbl KOHCTUTYLIUOHHOIO KOHTPOJIS
MOJJCPKUBAIOT OallaHC MEXIy pa3IUYHBIMH BETBSIMH BJIACTH, 4YTO
SBJISIETCS BAKHBIM YCIOBHUEM IS PA3BUTHUS JAEMOKPATUU U IPABOBOTO
rocyaapcraa.

4. 3HadyeHWe OPraHOB KOHCTUTYIIMOHHOTO KOHTPOJS IS
oOecrieueHus MPaBOBOM CTA0MIILHOCTH.

OnHOM M3 OCHOBHBIX (PYHKIUH OPraHOB KOHCTHTYI[HOHHOTO
KOHTPOJISI ABTISIETCST 00ECIICUeHNE MMPAaBOBOM CTAOMIBHOCTH B OOIIECTBE.
KoncTuTynus, Kak 0CHOBHOM 3aKOH FOCY1apCTBa, ABIAETCA QyHIaMEHTOM
IMpaBOBOU CHUCTEMBEIL. OpFaHBI KOHCTUTYLIMOHHOI'O KOHTPOJISI KOHTPO-
JUPYIOT COONFOICHUE IPUHITUTIOB U HOPM, 3aKPEIUICHHBIX B KOHCTHTYIIHH,
U 00ecrnevynBalOT €€ HENPHKOCHOBEHHOCTh. DTO olecrnedyuBaeT
IPEJCKa3yeMOCTh IIPaBOBOM CHCTEMBI, CIOCOOCTBYET SKOHOMHYECKOMY
Pa3BUTHIO, TIPUBJICYCHUIO UHBECTULMH M 0OecrednBaeT CTaOMIbHOCTh
TTOJIMTUYCCKOUN CPEABI.
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5.3amuTa MEHBIITUHCTB ¥ 00CCIICUeHUE TUTIOPATU3Ma.

OnHOI U3 TIaBHBIX 337a4 OPraHOB KOHCTUTYIIMOHHOTO KOHTPOJIS
SIBIISICTCS 3allUTa TPaB MEHBIIUHCTB M OOECIICUYCHHUE ILTIOpalu3Ma B
obmecTtBe. KoHCTUTYIMS MpenoCTaBlsseT TapaHTHH W 3aIlUTY IpaB U
cBOOOJ KQXKJIOTO TpaXkJIaHWHA, BHE 3aBUCUMOCTH OT WX IOJIMTHYECKHX,
COIMAJIbHBIX, HAIMOHAJBHBIX WU PEIUTHO3HBIX yOexaeHni. OpraHbl
KOHCTUTYLIMOHHOI'O KOHTPOJISl MIPAarOT KJIKUYEBYH pPOJIb B IPEIOTBPA-
MICHUH TUCKPUMHIHAIINY W HAPYIICHUN TTPaB MEHBIITUHCTB, CIIOCOOCTBYS
CO3/IaHUIO CIIPABEIIMBOTO M PaBHOIIPABHOTO OOIIIECTRA.

6. Bausuue OpraHoB KOHCTUTYLHMOHHOI'O KOHTPOJA Ha
pa3pCuIiCeHUEC COUHUAIIBHBIX U TIOJIMTUYCCKUX KOH(l)J'H/IKTOB.

OpraHbl KOHCTHUTYIIHOHHOTO KOHTPOJISI BBITIOJHSIOT MHUPO-
TBOpUYECKyI0 (pyHKIIMIO B OoOmIecTBe, pa3pemias COIHAIbHBIE H
ITOJIUTUYCCKUEC KOH(i)HI/IKTBI, CBsA3aHHBIC C HHTCpHpeTaHHeﬁ KOHCTUTYLNN
u }16171CTBI/I$[MPI roCya1apCTBECHHBIX OPraHOB. Ounn BBICTYIIAIOT B KQYCCTBC
HEUTPaNBbHBIX MOCPEAHUKOB, CIIOCOOCTBYS YPETYIUPOBAHUIO CIIOPOB U
CO3JIAaHUIO YCJIOBUM JJIsI COTPYJAHHYECTBA MEKJY Pa3IUMuHBIMU
MOJUTHYECKUMU CHJIAMH U 00IIIECTBEHHBIMH I'PYTIIIAMHU.

7. llpumeHeHHE MEXIYHAapOJHOTO OINBbITa W BIWSHHUE HaA
MIPaBOOXPAaHUTENbHBIC IPAKTHUKH.

Opraspl KOHCTUTYIITHOHHOTO KOHTPOJISI aKTHBHO TMPUMEHSIOT
MEXKlyHapOJHBIN ONBIT M CTAHAAPTHI B CBOei padore. OHU YUUTHIBAIOT
MPAKTUKY MEXIYHApOIHBIX OPraHM3aLUN U IPYTUX CTPaH MO PELIeHUI0
KOHCTUTYIIHOHHBIX BOINPOCOB, YTO CHOCOOCTBYET Pa3BUTHIO COBpe-
MEHHBIX M COIIACOBAHHBIX MPABOBBIX pelIEHHH. BaXkHO OTMETHUTH, YTO
pEIIeHUs] OpPraHOB KOHCTHTYLIMOHHOTO KOHTPOJS MMEIOT BIHMSHHE Ha
MIPaBOOXPAHUTEIIbHBIC MPAKTUKU U PAOOTHI IPYTUX CyIEOHBIX OpraHoOB,
YTO CIOCOOCTBYET €JMHOOOPa3sHi0 M COINIACOBAHHOCTH IPHUMEHECHHUS
npasa.

8. KoHkpeTHbIe KeHChI U TPe1e/IeHTHI.
[lo3BONbTE NMPUBECTH HECKOJBKO KOHKPETHBIX KEHCOB U
NPELEeICHTOB, KOTOPbIE AEMOHCTPUPYIOT BaXKHOCTh M BIMSHUE OPraHOB

KOHCTUTYITHOHHOTO KOHTPOJISI Ha 3allUTy W TMPOABIKEHHE KOHCTHUTY-
[IHOHHBIX [ICHHOCTEH B COBPEMEHHOM OOIIIECTBE:
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Bboprba 3a cBobomy cioBa u Mmeaua. OQuH U3 SIPKUX MPUMEPOB -
peuienre KOHCTUTYIIMOHHOTO CyJa, KOTOPOE MPU3HAIO0 HEKOHCTH-
TYIHOHHBIM 3aKOH, OIPaHUYMBAIONIANA CBOOOMY CJIOBA U JOCTYI K
WHPOPMAIIMH B CETH MHTEPHET. DTO PElICHUE TOMYEPKHYIIO BaXKHOCTb
3alIuThI CBOGOI[I)I CJIOBa U M€ia, KOTOPBIC SABJISIFOTCA OAHUMU U3 OCHOBO-
MOJIararoIuX MpaB B IEMOKPAaTHYECKOM OOIIECTBE.

lapantun npaB MeHbIIMHCTB. OpraHbl KOHCTUTYLIMOHHOTO
KOHTPOJISI 4acTO paccMaTpUBAIOT KEHCHI, CBSI3aHHBIC C MpaBaMu
MEHBITUHCTB. B ogHOM U3 cityyaeB, KOHCTUTYIIMOHHBIM Cyj TPU3HAI
HEKOHCTUTYLMOHHBIM 3aKOH, OIPaHUYMBAIOIINN TMpaBa OMpeneiIeHHON
STHUYECKOW MEHBIINHCTBA. JTO pemICHUE MOATBCPANIIO BaAXHOCTDH
3alIUTHl TIPaB BCEX TPaXKJIaH HE3aBHUCHMO OT HMX HAIMOHAIBHOCTH M
MIPOUCXOKICHHUS.

3amura npas )xeHUMH. B aqpyrom kelice, KOHCTUTYLIMOHHBIH cyx
paccMoTpen 3aKOH, KOTOPBIA BHOCHII OTPAHUYCHHS B JIOCTYI K a0OpTaM.
Cyn mpu3Hal 3TOT 3aKOH HEKOHCTHUTYIIMOHHBIM, MOAYEPKHYB, UTO
YKSHIIUHBI UMEIOT IIPaBO Ha CBOW BBIOOP M PEMPOTYKTHBHOE 310POBBE.
DTOo pelieHue MOANEpIKallo MpaBa KEHIIUH U 3al[UTHIO MX MPaBO Ha
MIPUHSATHE BAKHBIX PEIICHUH OTHOCUTEIEHO CBOETO 37OPOBBS U JKU3HU.

I'apanTuu npas rpaxaaH B yCJIOBUSAX YPE3BbIYAWHBIX CUTyalUi.
B HekoTOpBIX cay4asx, OpraHbl KOHCTUTYLIMOHHOTO KOHTPOJI paccMmar-
pHUBAIOT KEHCHI, CBA3aHHBIE C OTPAHMYEHUEM IPAB I'PaXkJIaH B yCIOBHSX
Yype3BbIYalHBIX CUTyalui. KOHCTUTYIIMOHHBINH Cyq NpPUHHMAaeT BO
BHUMaHUe OanaHc Mexy 0e30I1aCHOCTHIO FOCYIapCTBa U 3aIIUTOH Mpas
rpaxiad. Takue pelieHns: MOATBEPKIAIOT HEOOXOAMMOCTb COXPAHEHHS
KOHCTUTYLIMOHHBIX LICHHOCTEH J]a’Ke B yCIOBUSAX KPU3HUCA.

KonkpeTHbIe KelChl U MpeneeHThl MOATBEPKAAl0T BaKHOCTD U
BIMSIHHE OPraHOB KOHCTUTYLIMOHHOTO KOHTpPOJIA B 3alllUTE W MPOJBH-
KEHUU KOHCTHUTYLHOHHBIX IEHHOCTEH B COBPEMEHHOM OOMIECTBE.
Pemenns, npuHATbIE OpraHaMM KOHCTHTYLIHOHHOTO KOHTPOJIA, UMEIOT
JIOJITOCPOYHOE BO3/IEHCTBUE Ha MPABOBYIO CHUCTEMY, IIpaBa IpaxaaH U
pa3BUTHE JAEMOKpPAaTUYECKUX HMHCTUTYTOB. llomoOHBIE KeWchl W mpele-
JEHTBHl CTaHOBATCA OPUEHTUPOM Ui JIPYyTHX CTpaH U OOILECTB,
CTpEeMSIIHUXCS K COONIOAEHHIO KOHCTUTYLHOHHBIX MPUHLIHUIIOB H
YKPETJIEHHUIO ITPaBOBOT'O FOCY1apCTBA.
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Koncturyunonnsiii cyn Keipreizckoii PecniyOnuku 3aHuMaetcs
HUCKJIIOYUTENbHO BaXHOW (QyHKIMEH - oOecrmedeHWe MPaBOBOM
crabunbHOCTH B oOmecTBe. Cyn paccMaTpuUBaeT KEHCBHI, CBSI3aHHBIE C
MPOTUBOPEUYMSIMUA B 3aKOHOJATENILCTBE, U BBIHOCUT PEILICHHUS, KOTOPbIE
yCTaHaBJIMBAIOT €TUHOOOPA3Me B IPUMEHEHUH [TPaBa v €r0 TOJIKOBAHHH.

3akiroueHmne

Opranbl KOHCTHTYLMOHHOTO KOHTPOJIS HMIPAIOT IEHTPAIBHYIO
pOJb B 3aIIMTE M MPOABMKCHUU KOHCTHUTYIMOHHBIX I[CHHOCTEH B
COBpeMEHHOM o01mecTBe. X HE3aBUCHMOCTH, OTBETCTBCHHOCTh H
aBTOPUTET CIIOCOOCTBYIOT OOECIIEYEHHUIO0 MPaBOBON CTaOMIILHOCTH,
3alMTe TpaB M CBOOOJ Tpa)KaaH, YKPEIJICHUIO JAEMOKPAaTHYECKUX
WHCTUTYTOB M Pa3peliCHUI0 COITMATBHBIX U MOJTUTHYCCKIX KOH(IHUKTOB.
PaboTra OpraHoB KOHCTUTYILIMOHHOTO KOHTPOJIS SIBISETCS KIIOYEBBIM
(daxTopoM st oOecrieueHus CIpaBeIIMBOCTH, PaBEHCTBA M Pa3BUTHS
COBpPEMEHHOT0 00TIIeCTBa.

Cnacu0o 3a BHUMaHUE.
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