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OdunnanbHoe OTKPBITHE MEPOIPUSATUS HAYaJIOCh C BHJAEO OOpalleHus
[Ipesunenta Keipreisckoir Pecnyomuku Cansipa Hyproskoesuua JXamapoBa, B
KOTOPDOM OH TMOJYEPKHYJI KIIOUEBYIO PpPOJb HE3aBUCHUMOTO KOHCTUTYLIHOHHOIO
MPaBOCY/IUs B 00ECIICYUEHUH YCTOMUYHUBOTO IEMOKPATUUECKOTO PA3BUTHS.

C npuBercTBeHHbIM ciioBOoM BbicTynui Ilpencenarens KoHcTutynumoHHOTro
cyna Keiprenckoit PecnyOmukn Owmunbs  KommomeBuu OckoHOaeB, BbIpa3uB
0J1aroIapHOCTh MEXKyHapOJHBIM MapTHEPAM 3a y4acTHE M OTMETHJI 3HAYUMOCTH
COBMECTHOTO MOUCKA PEIIEHUH B YCIOBUSIX COBPEMEHHBIX BBHI30BOB.

B xome oTkpeITHS KOHGEPEHITUN C OOPAIICHUSIMHU K y9aCTHUKAM BBICTYITHIIH:

. M.A. CarbieB, mnpeacenarens BepxoBHoro cyna KeIpreizckoi
Pecny6nukuy;

. K.C. Kopobaes, 3amectutenb AkbiiikaTdbl Knlproizckoit Pecriybnuku;

. D.A. AsumoBa, npencenatenb KoHcTuTynuoHHoro cyaa PecnyOnuku
Kazaxcran;

. M.-V.D. Ao6nycanomoB, mpencenarenb KOHCTUTYIIMOHHOTO —cyzAa
PecryOnmku Y30ekucran;

. A.A. [ponos, npexncenarens Cyna EBpasuiickoro 3KOHOMHYECKOIO
COI033;

0 A.Il'. T'ecmyHzi0, rnaBHBIA cyabsi BepxoBHoro cyna @unmunnud (BUIEO

BBICTYILJICHUE).



[Tocne nepeMOHUM OTKPBITHS HAYAIKUCh IUICHAPHBIE CECCHUM, HA KOTOPBIX C
JOKJIaJaMyd  BBICTYMIJIM TPEACTABUTEIN KOHCTUTYIIMOHHBIX CYJIOB XOpBaTHH,
IOxnoi Kopeu, Pymbinuu, Poccuiickoit @enepaiuu u Ipyrux rocyaapcTs.

B xone nuckyccuit ObLIH 3aTPOHYTHI BOITPOCH! CTAHOBIIEHUS U TPaHCHOPMALIUH
WHCTUTYTOB KOHCTUTYIIMOHHOT'O KOHTPOJISL, 3AIUTHI IPAB M CBOOO/] YEIOBEKA, a TAKIKE
WHTETpallid COBPEMEHHBIX TEXHOJIOTUN B CYJICOHYIO MPAKTHUKY.

Taxxe coctosuiocs 3acenanue Komurera wieHoB EBpasuiickoi accouuanyu
OpraHOB KOHCTUTYLHOHHOTO KOHTPOJS, Ha KOTOPOM OOCYXIQJINCh BOIPOCHI
paclIMpeHns COTPYAHUYECTBA U YKPEIUICHHS IPAaBOBOM MHTETPALUU.

VYyactue npencraButenei u3 0osnee yem 15 3apyOexHBIX CTpaH MOAUYEPKUBACT
Bo3pacraroniee 3HaueHue KbIprbizckoil PecnyOnumku  Kak — MEXIyHApOAHOU
m1aTGOpMBbl AJig MPABOBOI'0O AUANIOra.

18 wmrons 2025 roma MexayHapoaHas KoHpepeHius «CTaHOBJICHHE
KOHCTUTYLIMIOHHOTO MPABOCY/IUSI B CTPaHAX HOBOW JEMOKPATHUM», OpraHU30BaHHAS 110
cinydaro 35-nerust Koncturynmonnoro cyna Keipreizckoit PecriyOnmku, 3aBepiiniiach.

D10 MacmTabHOE COOBITHE CTajJ0 HACTOSIICH TUIOMIAJKOW JUIsl OTKPHITOTO H
COJIEPKATEIIbHOTO JUajora MeXAy NpeJCTaBUTEISIMH OPTraHOB KOHCTUTYLHOHHOIO
KOHTPOJISl, MEKIYHAPOAHBIX OpraHU3allvid, TOCYJapCTBEHHBIX OPraHOB U HAYYHOIO
coobmiectBa. B TedeHWe ABYX HACBHIIICHHBIX JHEW YYaCTHUKA OOMEHUBAIUCH
MHEHMSMU, AENWINCh NPAKTUKOM, MOJHUMAIHN AKTyaJbHbIE BOIPOCHL, C KOTOPBIMU
CTaJIKMBAETCA COBPEMEHHOE MTPaBOCYIUE.

OcoObIli WHTEpEC BBI3BAIM TEMbI, CBA3aHHBIE C YKPEIUICHUEM POJIH
KOHCTUTYITMOHHOTO TIPABOCYJUsI B 00ECIIEUEHUN YCTOMYMBOCTU JEMOKPATUYECKHUX
WHCTUTYTOB, PACCMOTPEHHUEM KaJI00 Ipak/iaH, ITudpoBU3aLIUEH CyAeOHBIX MPOIIECCOB
U PacCHIMPEHUEM MEKTYHAPOAHOTO COTPYIHUYECTBA.

OTtaenbHBIM OJIOKOM OOCYXICHUI CTalld COBPEMEHHBIE BBHI3OBBI, B TOM YHUCIIE
CTPEMHTEIIbHOE Pa3BUTHE TEXHOJIOTHM, HEOOXOJIMMOCTH 3alUThl TEPCOHATBHBIX
JAHHBIX, IU(PPOBBIX MPaB U MPABOBOI'O PEarupoBaHUs HA HOBBIE yTpo3bl. IMEHHO B
TAKMX BOIMPOCAX BaXXHO HE TOJBKO COXpaHATh AyX M OykBy KoHctutynuu, HO U
HAXOJIUTh OTBETHBIE THOKKE U JCHCTBEHHBIC MPABOBbIC MEXaHU3MBI.

[To utoram auckKyccuit Obliia JOCTUTHYTA BaXKHAsl IOTOBOPEHHOCTD — YKPEIUISTh
B3aUMOJICUCTBUE MEXKAy OpraHaMu KOHCTHTYIIMOHHOTO KOHTpOJisi B ¢opMmare
NOCTOSIHHOTO OOMeHa TpPaBOBBIMU JOKTPUHAMU U TOJIXOJaMH, OCOOEHHO B
YyBCTBUTEIBHBIX C(Pepax, CBSI3aHHBIX C MU(POBBIMHU MpaBaMU M JTUYHON CBOOOION
YeJIOBeKa. YYACTHUKH BBIPA3UJIM TOTOBHOCTH MPOBOJUTH COBMECTHBIE OOydUaromue
MEPONPUATHS, BRIPaOaTHIBATh COTJIACOBAHHBIC MTO3UIIUU 10 aKTyaJIbHBIM BOIPOCaM U
JEIUTHCA YCIEIIHBIMY MPAKTUKAMHU.



B pamkax koHdepeHIMM Takke cocTosioch 3acenanue Komwurera wieHOB
EBpasuiickoil acconuanuu opraHoB KOHCTUTYLHMOHHOTO KOoHTpojis (EAOKK), rame
ObUIM OIIpENeNeHbl IPUOPUTETHBIE HANpPABICHUS JAJbHEHIIET0 COTPYIHUYECTBA U
COIJIaCOBaHbI IJIAHBI 10 PEATU3ALMH HOBBIX HHUIIUATHB.

B pabore wmexmyHaponHoi KOH(MEpEHIIMH TPUHSAIN aKTHBHOE Y4YacThe
neneranuu w3 14 crpaH, BKJIIOYas KOHCTUTYLHMOHHbIE Cynbl ABcTpuu, bemapycu,
['py3un, Unnonesnn, Kazaxcrana, Pecty6muku Kopesi, Monaossl, Monronuu, Poccun,
Pymbiaun, Tannannaa, Typuunu, Y30eknucrana u XopBatuu, a Takxke Cya EBpasuiickoro
SKOHOMHMYECKOTO COI03a, a TakKe MPEACTABUTENIM AaKaJIeMUYECKUX KPYroB U3
Benukobputanuu u Unauu.

[Iupokass MeXayHapoJHAs MPEACTaBIECHHOCTh YYaCTHUKOB KOH(EpPEHIUU
SBJISIETCS TPOSIBJICHUEM TIPU3HAHUS aBTOPUTETAa HWHCTUTYTAa KOHCTUTYIIMOHHOTO
KOHTPOJISI Hallleil CTpaHbl, KaK MOJHOMPABHOTO yYaCTHUKA II100abHOTO MPAaBOBOTO
Jianora.



BerynureabsHoe ciioBo OckondaeBa J.7K. — npexncenaresis
KoHCTUTYIIHOHHOTO CYy/1a IPH OTKPBLITHH MEKIYHAPOIHOI KOH(pepeHIuH,
NMOCBSIIIIEHHO 35-71eTHeMY 100MJ1e10 €O THs 00pa3oBaHust KOHCTUTYIIHOHHOTO
cyaa Keiproizckoii Pecnyosmku

((FJIY6OKOYBa)KaeMI>Ie npeaceaareJim 1 Cyibu KOHCTUTYIMOHHBIX Cy10B,
AOCTOMOYITCHHDBIC KOJIJIETH, YYCHBIC, IKCIIEPTHI U I'OCTH,

[To3BonbTe or mMenu Koucturymumonnoro cyna Keipreisckoii Pecry6muku,
MPUBETCTBOBATh BAaC HA MEKIYyHAPOAHOU KOH(PEPEHINH, TOCBAIIEHHONW 35-J1eTHIO CO
nust ocHoBaHust Koncrutyunonnoro cyaa Keipreizckoit Pecry6mnuku.

BeIpaxar0o HCKPEHHIOIO IPU3HATEIBHOCTH MOUM KOJUIEraM M BCEM, KTO
paszesnsieT ¢ HaMH 3TO 3HaMeHaTeJIbHOe coObITHE — Mpeacenarento BepxosHoro cyna
Koipreizckoit PecnyOnukm  CateieBy M.A., pYKOBOJIUTENSIM TIOCYJIapCTBEHHBIX
OpraHoOB, YYEHBIM-IOPUCTaM, MEXKIAYHApOJHBIM JKCIEpTaM, IMPEICTABUTEISAM
aKaIeMUYEeCKMX Kpyros. Bame ydacthe CBUIETENBCTBYET O BBICOKOM JIOBEPUM H
MpU3HAHUK 3HAUCHUS HalIel paboThl B o0IIeM Jene ciayxeHuto Koncturymm.



[Ipexxne Bcero, MO3BOJIBTE MHE MPEIOCTABUTH CIOBO [JlaBe Hallero
rocynapctBa — IIpe3unenty Keipreickoit PecnyOnuku KamapoBy Caawipy
HyproxoeBudy, u4b€ BHIe0OOpallleHHE O3HAMEHYET OTKpbITHE KOH(EepeHLIUu u
MPUAACT €l 0COOYI0 3HAUUMOCTh U HAIIPABJICHHOCTb. ).
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Buneoodpamenue
IIpe3sunenta Kpiproizckoii Pecmyoimku ZKanaposa C.H.

«Ypmartyy KOHCTHTYHHSIVIBIK COTTOPAYH TOParajapsl xKaHa CyAbsJiapbl,
IOPUCT - OKYMYLITYYJIAp KaHA IKCIEePTTep,
Kanpipayy KOHOKTOp, AHBIMAAP KaHa MbIp3aJiap!

Cuznepnu, Koeipreiz  PecnyOnukaceiHbiH ~ KOHCTUTYLHSANBIK — COTYHYH
TY3YJTOHIAYTYHYH 35 KbUIIBIK MaapaKeCUHE apHAJIraH 3J1 apajblKk KOH(PEPEHIUSHBIH
KaTbIIIyyuyJapblH, Ou3nuH enkeHYH Oepmeru — blcbik-KenayH »x3srunae 4blH
KYPOKTOH TOCYH allyyra MyMKYHUYJIYK OOJTOHAYTY MEH YUYH YOH CHIMMBIK.

35 kbu1  MypHa, eakeOy3QYH TapbIXbIHAArkl Oypysyll  MeE3THIJIE,
KoHcTuTynusinbslk coT bamr Mblif3aMIbIH CAaK4bIChl KaTapsl TY3YJreH. byn kamam
OJIKOOY3IyH JAEMOKpaTHsUIBIK OaanyyiykTapra OEpWIreHIUTHHUH »aHa YKYKTY
KOOMJIYK KaIllOOHYH Iaii1y0aisl KaTapbl ypMaTTOOHYH CUMBOITY OOJI Y.

byn kanenmapnmarel karapmarel gara 3Mmec. byl — areMeHnyy KbIprbi3
MaMJICKETHH/IC YKYKTYH JKaHa COT aJWICTTUTMHUH KaJbIITaHYyCYHYH CUMBOIY. by
OKYsl — YJIIyTTYK KOHCTUTYLIUSUIBIK KO36MOJI OpPraHbIHbIH MaapaKecH raHa sMec, OU31uH
KaJIbl YKYKTYK CUCTEMAHbIH TaphIXbIHJATbl MaaHWIYY yuyp. Omonaykran Oyi gara
KOHCTUTYLUSJIBIK COT aJUJICTUTHHHUH KEJICYETH Tyypallyy, alpblK4a JEMOKPATHSIIBIK
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OHYTYYHYH OJIyHa aKbIHJa dJI€ TYIIKOH OJKeJepAe TepeH oW KYTIypTYy »KaHa
KCHHUPH TaJIKYy YIYH TATBIKTYY KYHO JEI HUIICHEM.

MaMJIeKeTTHH >KaHa J>KeKe ©3YMAYH aTbIMIaH KOH(epeHIHsra KaThIIIKaH
OapabIK Jeneranusiiapra KeHyJyHy3aepay Oenyrl, ypMaT KepcoTyIl, TUICKTEIITUKTH
OWIITMPUI KeJITEHACPUHU3AEP YIYH TEPEH bIpaas3bIublIbIK OmiinupeM. MbIHaai TaTaan
’KaHa TypOyJeHTTYYy Me3ruijge Ou3 MeHeH Oupre Oodyyra MYMKYHYYJIYK
TarKaHbIHI3ApAbl TEPEH OaanaiObI3.

KeIpreizcranibid KOHCTUTYIHSUTBIK COTYHYH KaJIbIIITaHYy JKOJIYy OHOM-OJITOH
00MroH KOK. 1991-KbUIBI ©IKOOY3 JTeMEHIUKKE 33 OOJroHI0H Oepu Jai
KOHCTUTYIIUSIIBIK COT JIEMOKPATUSHBIH YKYKTYK HYTYH KapMman Typyydy HETH3TH
WHCTUTYTTApAbIH Oupu Ooimmy. COoT 63 WIIWH aBTOPHUTAPABIK YKYK TapTUOWHEH
JIEMOKpaTHsira, OopOOpJIOIITYpyIraH SKOHOMHKA/aH pPBIHOKTYK 3KOHOMHUKAra,
OylpyK OepyYydy TY3YMAOPIAOH UK OKYITIYIYK HHCTUTYTTAphIHA OTYY ME3THIINH/IE
anpIn OapraH. bu3z kamn JeMOKpaTHsUIBIK MaMJICKeT YIYH KOHCTHTYIUSIIBIK COTTYH
UIIMEPIYYIYTY ©3reue MaaHWre 33 SKEHJUTMH >KaKIbl TYIIYHOOYy3, aHTKEHH ajl
YKYKTYK MaMJICKETTH HHCTHTYITHOHAIIBIK OEKeMI00HYH Mal1y0asl 00Ty caHajarT.

VYuiyHy scke ainyy MEHEeH MeH, MamiiekeT Oalllybl KaTapbl, OUIOHIION 3Jie
OwiiukTiH  Oamka OyTtakTtapel KOHCTUTYIHMSUIBIK  COTTYH MBIHIAH  apKbl
MHCTUTYIHMOHAJBIK OHYTYYCYHO ap TapamnTyy KoJJ00 KepceTyn Keayyae0ys.

byryn Koipreiz PecniyOnukachiHblH KOHCTUTYHHSUIIBIK COTY ©3YHYH KOTOPKY
MUCCUSCHIH — KOHCTUTYIHUSHBIH YCTOMIYTYH KaMChI3 KbUTYY, KOHCTUTYIIHSITBIK
TY3YJYIITYH HETHU3IEPUH CaKTOO, ajaM J>KaHa JKapaHJapIblH YKYKTapbl MCHEH
SPKUHIUKTEPUH KOPrOO MHUCCHSCHIH TaTBIKTYY aTKaphIN KeleT. AJl YKYKTYK JKOHTO
calyy MaceselIepuH KaHa TaTaasl OPHUIUKAIBIK Talall-TapTHIIITAPLl Y€9yYy MEHEH
raHa dYeKTeNOeCTeH, CHUCTEeMalyy HEeTH3[e JKOTOpy YKYKTYK MaJaHUSTTHI
KaJBINITAHABIPYY, KOOMIYH MaMJICKETTHUK WHCTUTYyTTapra OOJITOH WIICHUMUH
OeKxeM106 UIITEPUH J1a )KYPry3YI KeneT. Kelprei3cTanaarsl a3pIpKbl KOHCTHTYIHASITBIK
Ke3eMeI1 — Oy abcTpakTyy popManayyyk SMec, IEMOKPATUSHBI KaHa SPKUHIUKTH
KOPTOOHYH YaHIyy MEXaHU3MH.

b3 TEXHOJOTHANBIK, TE€OCasCUN JKaHa COIHANJIBIK ©3repyyJepayH Oomym
KOpOOreH 161 TEe3IUTY TOOPYHA *Kaliam xkaTabb3. MamMIIeKeTTEpIUH XKaHa YKYKTYK
CUCTEMaNapJbIH aNJblHAa Oyra 4YeWWH 3JIeCTeTYY /Ja MYMKYH OOJ0OOTOH >KaHBI
YaKBIPBIKTAp Maiaa Oodyyaa: jkacaiMa HWHTEIIEKT, KHOEPKOOICY3IyK, TpaHCUYEK
apaJibIKk MaajbIMaTTap, MUTPAIMSIIBIK arbiMAap, KIUMATTBIK JKOOMKEPUUIIUK —
OynapabiH OapAbITbl KOHCTUTYIUSIIBIK YEHEMJIEPAN TYIIYHYY/I® KaHa KOJJIOHYYHa
’KaHbI BIKMAJIAp/Ibl TAJIAI KbIJIaT.

Bupok nyliHe kaHYaNbIK TUHAMHUKAIYY ©3TepO0ecYH, 9H OallIKbIChI ©3repyycy3
OolimoH kama Oeper: Oyn — ap Oup agam, aHBIH YKYKTapbl MEHEH 3PKHHJIUKTEPH,
OIIOHOW 3JI€ >KaJIIbl aJaM3aTThIK OaamyyJayKTap ap JaibiM ap Oup MaMJIEKeTTUH
OHYTYYCYHYH YOPJIOHYH 14 OOJTyTITy KepeK.
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byrynky umi-uapa — Oy apTka Kapail KbpUT4ary raHa SMeC,0IIOHJI0N dJie
aNJpira Ke3 4YanThlpyy MYMKYHUYJIyry. bu3auH angpiObi3ga MaaHWIyy MHJIJIET —
kenedekre KOHCTUTYHMSUIBIK COT KaHAall OoJylly KEpeKTUTHMH aHJan-TYIIYHYY
MUJIAETH TypaT. AJl 4aKbIpbIKTapra yapa Kepyyuyy raHa 3Mec, ajap/ibl aJIJIbIH ajla Ce3¢
OwireH coT OoJylly KepeK. ANl YKYKTYH THUJIMHIE CYHJIOreH, KOOMJIYyH YHYH yra
OowireH cotr Oosyury Kkepek. Jluamorro ayeplk OOJTOH COT, ©3YHYH K63
KAapaHbICHI3/IBIbIH AKOTOTIIOUT.

bu3 KoHCTUTYLHSITBIK COTTOPIYH OPTOCYHAArbI 311 apaJIbIK KbI3MATTAIITHIKTHI
OexeM1e6 — NYIHO16 aanaMIbIK YKYKTYK TYPYKTYYJIYKTY YbIHIOOHYH 3H MaaHUIYY
KOJJIODYHYH OUpH DKEHAUTHHE WIlleHeOu3. AJapJplH o3 apa Oaapiaimryycy,
TaXpbIOa anMarryycy, OupresiemkeH KoH(epeHIusIapapl eTKkepyy Owusre Oupwu-
OMpUOU3IN TEPEHUPIIK TYLIYHYYr®, TaTaal KeWreilslepayH dedyuMIepuH Talyyra
KaHa aJWJIETTYYJAYKTYH YHUBEpCaJAyy HPUHLMITEPUH KOProoro >KaHa KajIlbl
aJaM3aTThIK OaanyylyKTapJbl KO3TOTOH YKYKTYK Maceseiaep OOrOHYa >KaIlbl
BIKMaJIAP/IbI UIITEN YbITyyra 60eJre 00JO0T.

Ypmarryy gocrop, KondepeHunsinbiH 0apAbIK KATHIIIYYYYJIapPbIHA
Y3YPJ1YY HIUTH, MA3MYHAYY AUAJOIAY KaHA 0eKeM 63 apa TYIIYHYIIYYHY
kaajgaim. Kelpreiscranra kom KeJuHu3aep!

KenyJ OypranbIHbI31ap YYYH paxmar.».

BupeooOpamenue
IIpe3uaenta Kpiproizckoit Pecnyoauku Kanaposa C.H.

«YBaxkaemble NpeJaceaaTe/] M U CylbM KOHCTUTYHMOHHBIX CyJ10B, Y4eHble-

pucThl U 3Kcnepthl! Jloporue rocru!

Sl MCKpEeHHO paJ NPHUBETCTBOBATH BAaC Ha MEXIyHApOAHOW KOH(pepeHUuH,
MPUYPOUYCHHOW K  3HAMEHaTelapbHOM  jgate —  35-meTuto  oOpa3oBaHUs
Koncturynumonnoro cyaa Keiproizckoii PecryOnvku Ha 6epery “xemMuy KHHbBI Halllen
ctpanbl — o3epa blceik-Kyb.

[Ipexxne Bcero xoren Obl BbIpa3uTh TIIYOOKYHO OJarogapHOCTb BCEM
IIPUEXABIINM JEJleTralnsM, KOTOpbIE B CTOJb HECIIOKOWHOE BPEMs HAILIM BpPEMs,
YTOOBl MOJENUTHCA CBOMMHU MBICISIMH, TPOSBUTH YBa)KEHHWE U  BBIPA3UTH
COJIMJAPHOCTb.

[Tonarato, 4yTo rOOUIIEHHOE COOBITHE MOCITYXKUT JOCTOMHBIM U CEPHE3HBIM
MOBOJOM JJIA TJIyOOKMX pa3MbIIUICHHWM W IIMPOKOM JMCKyCCMM O OyayiieMm
KOHCTUTYLIMOHHOT'O MpaBOCYAMs, OCOOCHHO B CTpaHaX, KOTOpbIE CPAaBHUTEIBHO
HEJJABHO CTAJIA HA ITyTh AEMOKPATHYECKOIO Pa3BUTHSI.

Konctutymmonnsiii cyn Keipreizcrana ObLl co3gaH poBHO 35 JeT Hazan, B
MEPEJIOMHBIN NEPUO]I B UCTOPUU HalIEH CTpaHbl, Kak XpaHUTeslb OCHOBHOrO 3aKOHa.
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OTOT mIar cTajJl CHMBOJIOM INPHUBEPKEHHOCTH HAIIEW CTpaHbl JEMOKPATHYECKUM
LIEHHOCTSIM W YyBaX€HHUS K MpaBy, KaK (PYHIaMEHTY OOILECTBEHHOW XU3HU. IDTO
COOBITHE CTaJO0 BaXXHbIM MOMEHTOM B HCTOPUM HAIEH MPaBOBOW CHUCTEMBI,
CUMBOJIU3UPYS CTAHOBJIEHUE MPABOCYINsl B HE3ABUCUMOM KBIPTBI3CKOM I'OCYIapCTBE.

MBI XOpOI1IO IIOHUMAEM, YTO IEATEIBHOCTh KOHCTUTYLIMOHHOIO CyJla UMEET
0coboe 3Ha4YeHHE M1 MOJIOJOTO JIEMOKpaTHYecKoro rocynapcrsa. lloromy dyro
KoHctutynmonHsiii ¢y siBisercs pyHIaMEHTOM MHCTUTYLIMOHAJIBLHOTO YKPETICHUS
IIPAaBOBOTO r'OCY1apCTBa.

YuuteiBasg 510, Kak I'ylaBa rocynapcrBa, s INMOAACPKHMBAI0 BCECTOPOHHEE
pa3Butre KOHCTUTYIMOHHOTO CyAa.

YBaxkaemble YYACTHUKH MEKIYHAPOAHOH KOHepeHunu!

Ceronns Kouctutynumonssii  cyn  Kelpreisckoit PecnyOnuku — 10CTOMHO
BBITIOJTHSIET CBOIO BBICHITYIO MUCCHIO — oOecrieueHre BepXxoBeHCTBa KoHCTUTY MU U
OTCTauBaHUE OCHOB KOHCTUTYIHOHHOTO CTpos. CeroiHsIIHUNA KOHCTUTYIIMOHHBIN
KOHTPOJIb B KbIprei3cTaHne — 3T0 )KMBOM MEXaHU3M 3aIlUTHI TIPaB U CBOOO rpaxaaH.

B nacrosimiee Bpemsi, B 3MOXYy CTPEMUTENIBHBIX TEXHOJIOTUYECKUX,
TCOMOTMTHYCCKUX M COIHMAIBHBIX W3MEHCHHH, MBI CTAJKHBAEMCS C HOBBIMHU
BbI30BAMHU, KOTOpbIE paHee ObUIM HEMBICIUMBI. VICKyCCTBEHHBI WHTEIUIEKT,
KnOepOe30MacHOCTh,  TPAHCTPAHUYHBIE  JIaHHBbIE,  MUTPAIMOHHBIE  IOTOKH,
OTBETCTBEHHOCTh 3a M3MEHEHHE KJIMMaTa — BCE 3TO TPeOyeT HOBBIX MOIXOJIOB K
MMOHUMAHUIO U MPUMEHECHUIO KOHCTUTYIIHOHHBIX HOPM.

Hanerock, uTo cerogusiinee MeporipusaTre OyJeT BKII0UYaTh B ce0st MoApoOHOe
00CyXI€HHE BaXKHOTO BOTIPOCA: KAKUM JIOJDKEH ObITh KOHCTUTYITMOHHBIN CY/T B OTBET
Ha BBI30BBI BPEMEHHU.

Mgl yOeXIeHBI, YTO YKPEIUJICHUE MEXKIYHApOJAHOTO COTPYIHUYECTBA MEXKITY
KOHCTUTYIIMOHHBIMU CYJaMHU SIBJSICTCS OJTHUM M3 BaXXHEHIMX MyTEH YKpEIUICHUS
rJI00AJIbHOW TMPaBOBOM cTabmwibHOCTH B Mupe. Mx B3ammHOe oOmieHwe, oOMeH
MpaKTUKaMH, TIPOBEJACHUE COBMECTHBIX KOH(MEpPEHIN CcrnocoOCTByeT Ooliee
rIyOOKOMY TOHUMAHUIO JPYT JIpyra, HaXOAUTh PEIICHUS CIIOXKHBIX MPOOJIEM U
3alUIATh YHUBEPCAIbHBIC MPUHIUIBI CIPABEJIUBOCTH W BBIpaOaTHIBATh 00IIHE
MOXO/IbI IO MPABOBBIM BOIIPOCAM, 3aTPAaruBarOLIMM YEJI0BEYECKHUE IIEHHOCTH.

YBaxkaemble YYACTHUKH MEPONPHUATHSA, NOCBALIEHHOI0 35-/1eTHIO

Koncruryuuonnoro cyaa KP, nycrs padora kondepeHunu 0yaer
1010TBOPHOI! 7Kes1aro BaMm coepxaTeJIbHOT0 AUaIoraly.
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Joxnan OckonbaeBa K. -
npeaceaarejis KoHCTUTYUMOHHOrO cyaa Ha
MEKAYHAPOAHON KOH(epeHU U, MOCBIAIEHHON
35-71eTHeMy 100MJIEl0 €O [JHS O0pa3oBaHUs
KoHcTUTYLIHOHHOTO cyaa Kbipreizckon
Pecny0siuku

IbIH

TY

«YBaxkaeMble, yY4aCTHUKHM KOH(pepeHunn!

Keipreickas Pecnybnuka kak rocymaapcTBo, Ockonbags SIS HESi TRl
MPOIIEIIEee CIOXKHBIM TyTh TpaHCPOpMalUU U y e
CaMOOIIpe/IeNIeHHs], Bcerja MpuaaBajio o0coboe
3HAQYEHUE POJIM KOHCTUTYLIMOHHOTO MPABOCYJUsl B CTAHOBJICHUHU HAIIETO MOJOJIOTO
rocyaapcTBa.

B 1990 roay, emé no oduimaabHOro MPOBO3TJANICHUS HE3aBUCHMOCTH, B
Koipreizcrane Obu1 co3gaH KoHCTUTYUMOHHBIA cyl. DTO ObUI aKT CMEJIOCTH —
IIOJIMTUYECKON U FOPUANYECKOM.

Mp1 Ob11H TIEpBO# pecmyOukoii B LleHTpanbHOM A3uu, KOTOpas co3aaiia OpraH
KOHCTUTYIITMOHHOT'O KOHTpOJIsl. Toraa 9To Ob110, 10 CyTH, MPEIIYBCTBUEM T'PSIAYIITIX
Tpanchopmariuii. CBOero pojia mpaBoBasi «JIeKJIapalys He3aBUCUMOCTI.

C camoro Havana cBoeil paboThl Haml KOHCTUTYIIMOHHBINA CYJl pacCMaTPUBAT
nena, KOTOpble TMPAKTUYECKHM HE MMENIU IMPELENEHTOB B  OTECYECTBEHHOU
IOpUCTIPYJAECHINH. MBI JEHUCTBOBAIIM B YCJIOBUAX IIOYTH IIOJHOTO OTCYTCTBUSA
HAIIMOHAJIbHOW  MPAaBOBOM  JOKTPUHBI  KOHCTUTYLIMOHHOIO  KOHTpoyisi. Ham
OPUXOAWIOCH OyKBaJbHO (HOPMHUPOBATH S3bIK, HAa KOTOPOM CETOJHS TOBOPUT
KOHCTUTYIIMOHHOE TIpaBocyaue B Koipreizckoii PecyOmuke.

D10 OBUIO BpeMs CMEJbIX PEIICHHM, BBICOKOTO YYBCTBA OTBETCTBEHHOCTH H
HUCTOPUYECKON MUCCUU. IMEHHO 3a MPOIIe e ro1bl ObUTH 3aJI0KEHBI OCHOBBI — HE
TOJBKO IOPUJIMYECKHUE, HO U HPABCTBEHHBIE — HA KOTOPBIX CTPOUTCA JIETUTUMHOCTD
MHCTUTYTa KOHCTUTYILIMOHHOTO KOHTPOJIS.

CeromHss MBI OTMEYaeM Ba)kHeHWIIee COObITUE B HOBEUIIEH HCTOPUH
Ksipreizckoit Pecry6nuku — 35-netue co nusa oOpazoBanust KoHcTutymmoHHoro cyza.

N mb1 nmpusHaéM: TyTh OBLT HEMPOCTHIM. bbutn Kpusuchl. beinu rio0aabHbIE
MOJIMTUYECKHUE U COLMAIIbHBIE NTOTPsACEHUA. KOHCTUTYLIHSI MHOKECTBO pa3 MEHSIIACK.
CynebHas cuctemMa HEOJHOKpPATHO TMojJBeprajgachk pedopMupoBanuio. beuin u
MOMEHTBI, KOrJa HWHCTUTYT KOHCTUTYLUHOHHOTO KOHTPOJISI BPEMEHHO HE
(GyHKIIMOHUPOBAJ B €r0 KJIIACCUYECKOM BH/IC.
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Ho cyts He B aTux mepepsiBax. CyThb — B CIOCOOHOCTU K BO3BPAIIECHUIO U
0OHOBJICHUIO. B TOM, 4TO M€ KOHCTUTYLIMOHHOTO MPABOCY/IUs OCTaNIach KMBOM —
B IOPUIMYECKOM CO3HAHUH, B OXKUIAHUSAX OOIIECTBA, B JJOTUKE TOCTPOCHUS ITPABOBOTO
roCcyJ1apCcTBa.

35 et — 3T0 3penocTh. ITO ONBIT. ITO HOHUMAHUE CBOEI MUCCHH.

Koncturymuonnsii  cyn  Keipreizckoit  PecriyOnuku  mpomén  myTh  OT
AKCIEPUMEHTA JI0 UHCTUTYTa, UMEIOIIEr0 BIUSHUE, JISTUTUMHOCTh U OOIIIECTBEHHOE
JOBEPHE.

Ho pa6ora npogomkaercsa. KOHCTUTYLIMOHHOE MpaBOCyAUe HUKOTa HE ObIBAeT
3aBEpPUIEHHBIM. DTO KUBOW MPOLECC MPABOBOU 3BOJIIOIUU.

Ceronns Koncturyunonnsiit cyn Keipreizckoit PecriyOnuky BHOBB BBITIOJIHSET
CBOIO BBICIIYIO MUCCHIO — oOecrieueHne BepXxoBeHcTBa KOHCTUTYIMM, 0XpaHa OCHOB
KOHCTUTYIIMOHHOTO CTPOs, 3aIll1Ta IIpaB U CBOOO/ YeJIOBEKA U IpaK/IaHUHA.

YBakaemble KOJIJIEIrH,

CraHOBJIeHHE KOHCTUTYLIMOHHOTO TPaBOCYIWs B CTpaHax MOJIOAOH
JNEMOKPATHHM — ATO HE JIMHEMHBIN MpoLecc. ITO MyTh, HAIIOJHEHHBIA HAIIPSYKEHUEM
MEX]Iy CTapblM M HOBBIM, MEXIY TPAJULUAMU aJMUHUCTPATUBHOTO MOJYUHEHUS U
ujeel He3aBUCHUMOCTH CyJIeOHOM BiacTh. KOHCTUTYLMOHHBIE CYyIbl B TaKHX
rocy/apcTBax YacTO CTAJKHUBAIOTCS HE TOJBKO C MPOPEeCCHOHATBHBIMU, HO U C
CUCTEMHBIMHU BBI30BAMU: OTCYTCTBHUEM IMPABOBOM KyJIbTYPbl, MHCTUTYIIMOHAIbHON
CJ1a00CThIO U PA3IMYHOrO POJia BHEITHUMHU BO3/ICHCTBUSMU.

KoHcTuTyImoHHOE CyA0MpPOU3BOJCTBO B TOCYIapCTBaX MOJIOJION JEMOKpaTUn
W3HAYaJIbHO TPEACTABIsI0O coOOM  (eHOMEH, He UMEIOUIMN  YCTOMYMBBIX
HCTOPUKOMIPABOBBIX TPAJAULINMN, & TIOTOMY €ro CTAaHOBJIEHHE /IO HACTOSIIETO BPEMEHU
OCTa€TCsl HE3aBEpUIEHHBIM MPOLIECCOM. IJTOT HMHCTUTYT BO3HHUK B YCJIOBHSX
TpaHchopMaMu TMOJUTHYECKONM CHUCTEMBI, KaK OTBET Ha HE0OXOJUMOCTb
rapaHTHUPOBaTh BEpXOBeHCTBO KoHcTuTynmM, cOasaHCUpOBATh CUCTEMY CAEPKEK U
IPOTHUBOBECOB U 00ECTICUNTD 3aIUTY (HyHAAMEHTAIBHBIX MPAaB U CBOOO/I YEIOBEKA.

He MeHee BaXHBIM OCTa&TCS U MHCTUTYIIMOHAIbHOE NMPU3HAHUE CO CTOPOHBI
APYyTUX BETBEH BJIAcTH, OCOOCHHO B YCJIOBUAX, KOTJa MOJUTHUYECKAs KyJbTypa e
TOJIBKO (opMuUpyeTcsi. DTO MPU3HAHKE BBIpAXKAECTCA B O€3yCIOBHOM HCIOTHEHHH
pemieHnit KOHCTUTYIIMOHHOTO Cy/1a, B YBaKEHUH K €r0 TOJIKOBAHUSIM U B TOTOBHOCTH
YUUTBHIBaTh UX MpU (GOPMUPOBAHUU U PEATU3ALUU I'OCYJAPCTBEHHOMN MOJTUTUKH.

Takum 00pa3oMm, CTaHOBIIEHHE KOHCTUTYIIMOHHOTO MPaBOCYIHS B MOJIOIBIX
JIEMOKpATUSIX — 3TO HE TOJBKO IOPUIMYECKHM, HO U COLUAIbHO-TIOJUTHYECKUN
Ipolecc, MpeAnoiarawluil nociaeaoBarenbHoe HopMUpOBaHUE 0COO0H KyJIbTYpPbl
KOHCTUTYITMOHAJIM3MA B OOIIIECTRBE.

KoHncTutynmonHoe npaBocyue B cTpaHax MOJIOJ0M IeMOKpaTHH — 3TO BCerna
BbI30B. He TobKO 10puanyeckuit, HO u guocodekuii. Ito 6oprda He ¢ KeM-To, a 3a
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4TO-TO: 32 IoBepHe oluiecTBa K npaBy, Koncturynuu u KoHcTUTYIITHOHHOMY CY Ty, 32
MHCTUTYIMOHAJIBHYIO HE3aBUCUMOCTb, 32 TO, YTOOBI pEIICHUs Cya BOCIPUHUMAIIUCH
HE KaK OJIMTUYECKHE aKThl, a KaK aKThl IIyOOKOr0 IIPaBOBOT0 CMBICIIA U TII00aIBHOTO
3HAYEHHUS.

CeromHs Mbl KaK HMKOIZAa OCO3HAEM B3aUMOCBS3b MEXKIY HAalMOHAJIbHBIMU
MPaBOBBIMU CUCTEMaMU U TIOOAIbHBIMU MPOIECCAMHU, O KOTOPBIX T'OBOPWJI HAI
[Ipe3uneHT B cBoeM Buaeo0OpalieHnd. Bonpockl, ¢ KOTOPhIMH CTaJIKMBAIOTCS HAILIU
CyJIbl, YK€ JaBHO HE OIPaHUYMBAIOTCS PAMKAaMH OJHOW CTPaHBbI.

Mpbl TOBOpMM O HU(PPOBBIX MpaBax JIUYHOCTH, TPAHCTPAHUYHOM 3allNUTe
JAHHBIX, KJIMMAaTHYE€CKOW OTBETCTBEHHOCTH, HOBBIX (opMax JAUCKPUMHUHALIUU,
B3aMMOJICWCTBUH MPaBa U UCKYCCTBEHHOTO MHTEJIJIEKTA.

O10 TpeOyeT OT KOHCTUTYUMOHHBIX CYJIOB HOBOIO YpPOBHSI MBILUJICHUS —
OTKpBITOIO,  TEXHOJIOTMYECKH  IOJAKOBAHHOIO, HO TMpU  ITOM  IJIyOOKO
MPUHIUITNAIBHOTO.

Mpbl yOexaeHbl, YTO KOHCTUTYIIMOHHOE IPaBOCYAME JODKHO OCTaBaThCs
SIKOpPEM TIPaBOBOM CTaOUIILHOCTU B MUPE, OCOOEHHO B OOIIIECTBAX, MTPOXOALIUX My Th
tpaHchopmanuu. MMeHHO modTOMYy MBI npuaaéM  OOJIbIIOE  3HAUYEHUE
MEXIYHAPOJAHOMY COTPYIHHMUYECTBY MexAy KOHCTUTYIIMOHHBIMU CyJjlaMH BCEX CTPaH
MUpa. DTO TO3BOJSET CO3JaTh MPOCTPAHCTBO ISl OOMEHA OIBITOM, MPAaBOBBIMU
[OIXOJIaMH, CTPATETUSAMU HE3aBUCHUMOCTH.

[Tonb3ysAch ciayuyaem, XOTel Obl BBIpa3uTh OCOOYI0 OJarogapHOCTb HAIUM
MEXTyHapOJAHBIM NapTHEPAM — KOJJIEraM U3 3apyOeKHbIX KOHCTUTYLIMOHHBIX CY/IOB,
aKaJIEMUYECKUX COOOIIECTB, MEXIYHAPOIHBIX OpraHU3ALMI — 32 Ballly MOJIIEPKKY,
JUAJIOT U 3KCIEPTHYIO COJIUJIAPHOCTh. BBl Ha MPOTAKEHUU MHOTUX JIET TOMOTaIN HaM
B CJIOXHBIE IMEPHOJbl POCTAa HALIETO WHCTUTYTa, U Mbl T'OTOBBI OBITH CTOJIb K€
HaJEKHBIMU NTAPTHEPAMU.

CeronssiHss KoH(pEepeHIus, T0 MOEMY MHEHHIO, IPEIOCTABUT HaM XOPOIILLYIO
BO3MOXHOCTh OCMBICJICHUSI YHHMBEPCAJIbHBIX M HAIIMOHAJIBHBIX MOAXOAOB K
OCYLIECTBJICHUIO KOHCTUTYLIMOHHOI'O CYJIONPOU3BOJCTBA, a TaKXE OIpeaesCHUs
BEKTOPOB JAJIbHEUILIET0 Pa3BUTHSI KOHCTUTYLIMOHHOTO ITPaBOCY IUS.

S xenmaro ycnemHoW paOOThl Hameld KOH(EpEeHUUH, COAEpPKATEIbHBIX
JUCKYCCUM, U — CAaMOT0 IJIaBHOTO — B3aMMOIIOHMMAaHHUSI MEX]ly BCEMHU, KTO BEPUT B
IPaBo, KaK BHICIIYIO ()OpMY OOIIECTBEHHOT'O COTJIacHsl.

baaroaapro 3a BHUMaHue.».

IIpuBeTcTBeHHbIE CJI0BAa OTAECJBHBLIX YYAaCTHHKOB MEKIYHAPOAHOM
KOH(pepeHunH.
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CatpieB MenepOex AcaHOCKOBHUY —
npeaceaarenb BepxoBHoro cyna
Koipreizckoii Pecry0inmku

«Ypmarryy Keiproi3 Pecny0imkacbIHbIH
KoncTurynusibik corynyH Teparacel,
YpMarTyy KOropKy COT sKaHa
KOHCTHUTYIHAJIBIK OPTraHAAPAbIH
TOparajapbl MEHEH CyIbs/1apbl,
YpMmarTtyy ailbIMAAap ’KaHa Mbip3ajap!

3 Keipre3 PecniyOmnukaceiabia JKoropky
BerOBHC%?\ym COTYHYH aThlHaH OJH JKbUIYYy J>KaHa YbIH
MUINOU3IEH YBIKKAH CajJIaMbIOBI3AbI KaOBLI

aJbIHbBI3AAD !

byryn 6u3 6yn xepre Koipreiz PecriyonukachinbiH KOHCTUTYIUSIIBIK COTYHYH
35 XKbUIABIK MaapakeCcuH OeNruiiee YYYH 4Oryidyn xaTtaObl3. byn — enkeOy3ayH
YKYKTYK TapbIXbIHJIAarbl MAaaHWJIYy OKys TaHa 3MEC, ap TYPAYY MaMJIEKETTEpACH
KEJTeH KOHCTUTYUMSUIBIK aIWICTTYYIYK OKYJIJIOepYH OUPUKTHPIeH 311 apaliblK
KECUITHK JTMAJIOT YUYH JAa 40oH ceben Ooyyaa.

bus Keipreicransiobizapin 0epmetn Oonron k003 blebik-Kennyn xasrunme
TypaObIi3 — OyJl KeJl Ta3ajbIKThIH XaHa TEPEHAUKTUH CUMBOIY OOJyNn caHajart.
OmonayKTaH OM3AMH JUANIOT Ja YIIYHAAN 3Jie aublK, TEPEeH >KaHa KOHCTUTYIHUSUIBIK
FOCTHLIMSIHBIH YBIHBITHI 0aayyTyKTapblH YarbUlaslprad 0oicyH!

YmyHaan upy KaHa MaaHWIYY HII-4apaHbl )KOTOPKY ACHIIJIAE YIOWITYpPYIL,
eTKepyN >KaTKaHAbITbl YUYH Kbiprei3 PecnyOnukacbiHbiH KOHCTUTYLHSIIBIK COTYHA,
aHbIH  JKCTEKYWIMIMHE JKaHa  jkKamMaaTblHA TEPEH  YpPMaTTOOMJIy  JKaHa
BIPaa3blybUIBITBIM/BI OMIIAMPYYT® YPYKCAT STUHU3IED.

Nmr-yapaHplH  KOTOPKY YIOIITYPYYYYJIYK JEHIDJIM, alAbIH-AJIa THIKBIP
OIJIOHYJITaH nporpamma, Asusinad, EBponagan, Adpukanan xaHa JyHHOHYH Oarika
alilMaKTapbhlHaH KEJITEH 3J1 apAJIbIK COTTYK TY3YMAOPAYH OKYIAOPYHYH KaThILIYyCy —
MyHYH ©0aapbl YIOIITYpyydyJapAblH KECHIKOWIYTyH, oOmoHA0NH »31e Kreipre3
PecniyOnukachiHblH KOHCTUTYHHSJIBIK COTYHYH 3J1 apajiblK apeHajarbl >KOrOpKY
aOpOIOH alKbIH JaJIWIJIET TyparT.

byryHky ¢opymra 31 apajiblk JIE€HID3J€ KEHUPU OKYIUYIYKTYH KaThIIIyycCy,
Oup ’KarblHaH, ap TYPAYY TapbIXblil *aHa YKYKTYK TaXpbliOachl MamiIeKeTTEepAUH
KOHCTUTYLUSJIBIK FOCTULIMSI MHCTUTYTYH OHYKTYPYYre XaHa Oekemjeere OOJTrOH
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YMTYJIYYCYHYH JaJIUIU. DKUHYH JKarblHaH anranja, oyn — ou3aua KoHCTUTYIUSIIBIK
COTTYH YeT OJIKOJYK KECHITEHITep apachlHAa TATHIKTYy TYPAOTY TaaHyYyIyTyHYH
’KaHa ypMaT-ChIMbIHBIH aUbIK KOPCOTMOCY OOy CaHasarT.

buz, Oy MaaHuyy KyHy OM3 MEHEH Oupre OeJyIyy YUYH aJbIC KOy OachIr
KEJIWII, WII-4yapara KaTbIIIbI KaTKaH OaplbIK ypMaTTyy MeWMaHaapbhlObI3ra TepeH
bIpaa3bIYbLIbIK Omaupeou3. CusnepauH Oy xepjie OoayIIyHy3aap — OU3 YUYH YOH
CBIMMBIK TaHa YMEC, MBIH/IaH apKbl KbI3MATTAIITHIK MEHEH TIOCTYKTYH O€KeM HETH3H.

Keipre3 Pecnyonukaceiabia JKoropky coTy KOHCTHTYIUSIIBIK COT MEHEH 03
apa KbI3MATTAlITBIKTBI COT CHUCTEMACHIHBIH Kbl 3()(PEKTUBIYY HIITCIIUMHUH
KeMWJINTH KaTapel Kapait. bu3 Herusru OarbiTTap OONrOH — agMIETTYYIYKKO,
MBI3aMIyyJTyKKa JKaHa ajJaM yKyKTapblH KOPTOOAOTY OepWITreHINKTE Oupredus.
KOHCTUTYIUSIIBIK  COT  KOHCTUTYUMSIJIBIK TY3YJAYIUTYH TYPYKTYYJIYTYH KaMChI3
KBUIBIT, OJIKOHYH Oallka MaMJIEKeTTHK OpraHiapbl Y4yH Ja MaaHmiyy OarbiT
KOPCOTYYYY HHCTHTYT OOy dCETTENeT.

Men Oyn KOH(epeHLMs NUKUP ajaMallyy, HTPaKTUKAIBIK TaxpbliOanap/ibl
CYHYILITOO, OW3JIMH 6JIKeJep Tyl OOJyn >KaTKaH YKYKTYK MacelieJiep MEHEH
YaKbIPBIKTAPbl TAJKYYJOO apKbUIyy *6H raHa OOWICWIMK uui-yapa 00100CTOH,
OM3IMH COT CUCTEMaNaphIObI3ABIH OPTOCYH IAThl OAaHTaHBIIITAPAbI YbIHATAH OTYTTYY
MHTEJUIEKTYaJAbIK J)KaHa KECUNITUK asHTYara aijlaHaT Jien TepeH uiieHem!

KeritpiaTbikTan kateii, Keipreiz PecrmyOnukachiHblH KOHCTUTYIHSIIBIK COTY
YKYKTYK MaMJIEKETTH YbIHJI00 KOJYH/Ia MIIEHUMAYY KaJlaMIapbIH YIaHTHIM, yIyTTYK
raHa 3Mec, 31 apabIK YKYKTYK KbI3MATTAIITHIKTHl O©HYKTYPYYTO Jarbl OyTTYY CajbiM
KOO OepepHuHEe UILIEHUM apTaMm.

Keiprez PecmyOnukachiibiH  KOHCTUTYIMSIIBIK COTYH YBIH KYPOKTOH 35
KBUIJBIK Maapakecu MeHeH KyTTykTaiim! CoT jkamaaTblHa YbIH JIEH COOJIYK, >KaHbI
WUTUIUKTEPAN JKaHAa aIWICTTYYIYK YYYH, OJKeOy3AYH TYIIen-eHYryly Y4YH
MBIHJIaH apKbl KECUTITUK KETHIIKCHIUKTEPAN Kaanaiim!

KenyJs OypranbiHbI31ap YUYH YOH paxmar!».

CarbieB Menep0ek AcaHO0ekoBUY — IIpejceaTelib BEpXoBHOTO cyia
Ksipreickoi Pecriyonnku

«YBaxkaembiil [Ipeacenaress Koncruryuuonnoro cyaa Kelpreizckou
Pecny0sinku, yBaskaemblie npeaceaaTe/id U CyJibM BbICIINX CyJ1eOHbIX U
KOHCTHUTYIIMOHHBIX OPTraHOB, 1aMbl U rocmnoja!

IIpumute cambie TEIIBIE U UCKPEHHUE IPUBETCTBHUS OT UMEHU BepXxoBHOrO
cynaa Keipreizckoit PecryOnuku!

CeromHs Mbl cOOpanuCh 37€Ch YTOOBI OTMETUTh 3HAMEHATEIBHYIO AaTy -
35nerue KoncrurynuonHoro cyna Keipreizckoi PecyOnuku. 9To BaxkHOE COOBITHE
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HE TOJBKO B IIPAaBOBOM MCTOPUM HAIIe CTpaHbl, HO U BECOMBIA IIOBOJ JJIs
MEXIYHAPOAHOr0 MPOo(hecCUOHATBHOr0O auanora, oObeIUHSIONIETO peICcTaBUTeNen
KOHCTUTYLIMIOHHOT'O TIPABOCYAMS U3 Pa3HBIX YTOJIKOB MUpA.

Mps1 Haxoaumcsi Ha Oepery mpekpacHoro ozepa Mccbik-Kyinpb - seMuyKUHBI
KeIprei3crana, o3epa, CUMBOJIM3UPYIOLIEr0 YUCTOTY U IIyOouHy. M mycTh Hal guanor
OyJeT TaKuM >K€ OTKPBIThIM, TIyOOKHMM W OTpaXarolUUM HCTHUHHbIE LIEHHOCTU
KOHCTUTYIIMOHHOM IOCTULIUH.

[To3BonbTE BBIPA3UTh IIIyOOKOE yBaKeHHE M 0JarogapHOCTh OpPraHU3aTOpaM
sToii KoH(pepenuuu - Koucturynuonnomy cyay Keipreizckoit Pecmy6nuku, ero
PYKOBOJICTBY M KOJUIEKTHBY - 3a O€3yNpeyHYylO MOATOTOBKY U MPOBEIEHUE CTOJIb
MacmTabHOrO W 3HAYMMOrO MepomnpusdTHs. BbICOKHII ypOBEHb OpraHU3alllH,
OpoJayMaHHasi MporpamMma, y4acTHe MpeICTaBUTeNIed MEXIYHApPOJHBIX CyJIeOHBIX
CTpYKTYp U3 A3un, EBponbl, AQpUKHU U APYTHX PETHOHOB MUPA — BCE ATO HATTISIAHO
JEMOHCTPUPYET Kak MpodecCHOHANIN3M KOMAaHIbl OpraHU3aTOPOB, TaK U BBICOKUU
aBTOPUTET, KOTOPBIM MoJib3yeTcst Koncrurymonnsiii cy1 Keipreizckoit PecnyOnuku
Ha MEXIyHapOJHOM apeHe.

[upoxkas MexXayHapOoIHas MPEICTABIEHHOCTh Ha CETOAHAIIHEM (POpyMe — 3TO,
C OIHOW CTOPOHBI, CBHUJETEIBCTBO CTPEMIJIEHUS TOCYIAPCTB C Pa3JIMYHBIM
UCTOPUYECKHUM M IPAaBOBBIM OIBITOM K Pa3BUTHUIO U YKPEIUICHHID HHCTUTYTA
KOHCTUTYLIMOHHOW IOCTHIMU. A C JPYyrod CTOPOHBI — 3TO, SIPKOE MOATBEPKICHUE
MIPU3HAHUSA U YBAXKEHUs, KOTOpOe Halll KOHCTUTYIIMOHHBIN Cy [l 3aCITyKEHHO 3aBOEBAII
cpeau 3apyOesKHBIX KOJIJIET.

Mgl GnarosapHbl BCEM HAIIMM YBa)XKa€MbIM TOCTSAM, KOTOpBIE, MPEOJI0JIEB
OOJIBIIINE PACCTOSHUS, IPUOBUIA CIOJA, YTOOBI Pa3/IeUTh ¢ HAMH JTOT 3HAYNMBIHA
NeHb. Baille npucyTcTBIE — 3TO HE TOJIBKO YECTh JJIsl HAC, HO U POYHBIN (PyHIaMEHT
JUTSI TaJbHEHIIET0 COTPYAHUYECTBA U JIPYKOBI.

Bepxosnsiii cyn Keipreizckoit PeciyOnukn paccMatpuBaeT B3aMMOJEHCTBUE C
KoHCTUTYIMOHHBIM Cy10M Kak 3a7or 3(pPeKTUBHOrO (HYyHKIIMOHUPOBAHUS CYICOHOM
CUCTEMBI B 1IEJIOM. MBI €1MHBI B TJIABHOM — B HAIIEH NPUBEPKEHHOCTH HJECAIaM
CIIPaBEIJIMBOCTH, 3aKOHHOCTH M 3allUThl IIpaB 4esioBeKa. KOHCTUTYLHOHHBIA CyJ
o0ecnieurBaeT CTaOWIBHOCTh KOHCTHUTYLHHMOHHOTO CTpOs, SIBJSISICH  BaKHBIM
OPHUEHTUPOM M JUJIS APYTUX TOCYJaPCTBEHHBIX OPTaHOB CTPAHBI.

51 uckpeHHE Bepro, YTO OOMEH MHEHUSIMH, MPEACTABICHHE MPAKTHUYECKOrO
OMbITa, 00CYX/I€HHE MPABOBBIX MOAXOJOB M BBI30BOB, C KOTOPHIMU CTaJIKHUBAOTCS
HaIllM CTPAaHbI, CAEJIAIOT 3Ty KOH(PEPEHILMIO HE MPOCTO IOOUJIECHHBIM COOBITHEM, a
CEPhE3HON WHTEUICKTYATbHOH W MPOQPECCUOHAIBHON TUIONMIAIKON, YKPEIUISIOomen
CBSI3M MEXy HAIllUMU CyJI€OHBIMH CUCTEMaMHU.

B 3aBepiueHue xouy BeIpa3uTh yBEPEHHOCTh B TOM, YTO KOHCTUTYLIMOHHBIN Cy A
Koipreizckoit PecryOiuku mpoJo/KUT YBEPEHHO CIE0BaTh MO MYTH YKPEIJICHUS
MIPaBOBOI0 IrOCY/IapCcTBa W Jajblie OyAeT BHOCHUTHh BECOMBIN BKJaJ B Pa3BUTHE HE
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TOJILKO HAIIMOHAJIBHOTO, HO ¥ MEXKIYHApOIHOT'O IMPABOBOT0 COTpyAHUYecTBA. OT BCe
nymm no3apassisito Konctutynmonnsiit cya Keipreizckoit Pecnyonuku ¢ 351etuem!

7Kear0 KOIEKTHBY KPEINKOro 310POBbs, HOBBIX YCIIEX0B U JAJIbHeNIINX
npodeccHoHANBHBIX JOCTHKEHMH Ha 0/1aro Hamieil CTpaHbl U B HMHTepecax
CpaBeJIMBOCTH! ).

Kopobaes Kanubex CyronbaeBuu
— 3aMECTUTENb AKBIMKATYbI
(OmOyncmena) Keiproizckoi PecnyOmuku

«YpMarTtyy KOH(epeHIHSIHbIH
KATBILLYY4YJIapPhl :KaHA KOHOKTOP!

Keiprei3 Pecny6nukachiHbIiH
AKBIAKATYbI (OMOyacmen)
NHCTUTYTYHYH jKaHa >KEKE€ ©3YMIYH
atbiMIaH Ksiprei3 PecnyOnukachiHbIH
Koncturyuusiiasik COTYHYH
TY3YATOHIYTYHYH 35  KbULABIThIHA
apHajiraH  KOH(EPEHUUSIHbIH  UIIHUHE
KaThIIIYyyTa MYMKYHYYTYK
OepreHMHU3ep YYYH bIPaa3bIubLIbIK
owngupyyre  ypykcar  atuHuznaep.  Anrad, Keipreiz  PecnyOiauKkachlHbIH
KOHCTUTYIMANBIK COTYH TY3YJTOHAYTYHYH 35 KbUIABITBI MEHEH KYTTyKTaWM. byn
MaaHwiyy Jara KOHCTUTYUMSIHBIH YCTOMAYTYH KaMChI3 KbUIyyra, >KapaHJIapiblH
YKYKTapbIH jKaHa SPKUHIUKTEPHUH KOProoro *aHa MaMJICKETTUH YKYKTYK HETU3JECPUH
OexeMaeere OarpITTaITaH MHCTUTYTTYH TyPYKTYy OHYTYYCYH Yarbuiabipar. byryHky
UII-4apa MaaHWIYYy TapbIXbld Y€K apaHbl OCNTUI06 MEHEH Oupre, KOHCTUTYIUSIIBIK
IOPUCIHUKIHNATA, OJIKOHYH YKYKTYK TYTyMyHJarbl KOHCTUTYyUUSIIBIK COTTYH POJIyHA,
AHBIH OHYTYILIYHO >KaHa a3bIPKbl YaKbIPBIKTAP/IbIH IIAPTHIHAATbl MAAHUCUHE TUCILIEITYY
HErM3ry MaceseNepan TaJKyyJIo0ro MyMKYHUYJIYK Oeper.

Ymyn canraHartyy KyHAe KOHCTUTYUUSHBIH YCTOMIYTYHYH, aJaMJbIH
HETU3rU YKYKTapbIH *aHa 3PKUHIUKTEPUH KOPrOOHYH, YKYKTYK aHBIKTBIKTBIH >KaHa
aIWICTTYYJAYKTYH TPUHIMOTEPUH KaMChI3 KbUIYYHYH KeNuiaud OOyl caHajlraH
KOHCTUTYIIUSIIBIK COTTYH OTY3 JKbUIJIAaH alllbIK WIWHE YPMATTOOMIy OWJIIHUPYYTO
YPYKCaT STUHU3IED.

Ymyn yOakslT apanbirbiHaa KOHCTUTYUHUSUIBIK COT COTTYK OWIIMKTHUH
TY3YMYHJI® ©3reue OpyHIy 33Jien KeieT. KOHCTUTYUHSHBIH CAKTaJbIIIbIHA KO360MOI
KYPry3reH OpraH KaTapbl ajl YKYKTYK TYPYKTYYJYKTy KaMmcCbhl3 KbUIyyJa,
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KOHCTUTYLUSUJIBIK OaalyylyKTap/bl KOProojao >kaHa KOOMAO YKYKTYK MaJlaHUSTThI
KaJIbIITAaHABIPYYAa MAaHWIYY POJIAY OWHOMT.

byrynky UII-YapaHbIH ankareiHga  KsIprsiz PecnyOnukachIiHbIH
KOHCTUTYLMACBIHBIH MaaHHW-MaHBI3BIH ©3re4e Oeirwien oTyy adJaH MaaHWIYY.
Koncturyuus — Oyn Ou3IMH MaMJIEKEeTTYYIYKTYH YKYKTYK HETU3U OOyl caHajar,
aHJa MaMJIEKETTUK TY3YJYIUTYH HErM3rd MPUHLMITEPHU, aJaMIbIH JKaHa >KapaHIblH
YKYKTapbl MEHEH JSpPKUHAMKTEPUH KaMChI3 KbUIyydy HETHU3TH KEHWIJIUKTEp
OCKUTUJIITEH.

KoHCTUTyLusANBIK ~ COTTYH  YE€HEeMAMK  akTbulapAblH  KoHctuTynwmsra
alKeITUIMH 0aanoo, aHbIH KOOOJOPYH pacMUN YEUMEeNlee, TYPYKTYY YKYKTYK
MaMUJIEIepIn KaJblTaHAbIPYy OOIOHYA UIIMEPIYYIYTy OYTKYI YKYKTYK TYTYMAYH
TYPYKTYY ’KaHa OOJDKOJIlyYy MIITEIIN YUYH 6T6 MaaHW1YyY SKEHIUTUH OeNruienons.

MyHy 3cke ainyy MeHEH AKBIMKaT4bl MHCTUTYTYy MEHEH KOHCTUTYLMSUIBIK
COTTYH ©3 apa apakeTTeHYYCY IMPaKTUKAJIbIK MaaHure 33 Oonyyaa. bBU3guH yKykTyk
TYTYMJIyH ajnkarbiHaa KoHCTUTYIUSIBIK cOT — Oyl AKBIMKAT4bl HETU3YY cedenTepre
TasiHBII, XKapaHJap/IbIH YKYKTapbl MEHEH 3pKUHIUKTEPUH Oy3yy KOpKyHyuy Oap jaen
ACENTEreH yuypAa, YeHEMANK YKYKTYK akTbulapJblH KoHCTUTYyLMATA IIalKEIITUTH
TEKILEPYY OTYHY4YY MEHEH Kalpbula ajJraH MaMJIEKETTUK MHCTUTYT OOyl caHajarT.

Ycryoysmery  skbuinbiH - 12-mapteiHaa  Keipreiz  PecnyOnukachbiHBIH
Axpriikatubicel JIx. A. J[xamanOaeBaHbIH KOHCTUTYLHSIIBIK COTTYH TOparachl DMUI
OckonbaeB MbIp3a MEHEH XyMYIIUy KOJIyrymyycy Oomyn eTty. JKomyrymyyHyH
KYPYLIYHI® >KapaHAAapIblH YKYKTapblH jKaHa 3PKUHAMKTEPUH KaMChI3 KbUIYY, COT
aJWIIETTUTUHE KETYY, OMOHAONW 37¢ KOHCTUTYIUSIBIK COTTYH YEUMMJEPUH KaHa
AKBIMKaTYbl MHCTUTYTYHYH CYHYLITapblH MPAKTHUKAJIbIK MIIKE allbIpyyra
OaliJIaHBIIIKAH aKTyaJyy Macesesep TaIKyyJJIaHabl.

XKonyryuryyHyH O KbIMBIHTBITBIHJA OHMPresIelIKeH HWIOTUH  TOMOHKYIeiu
CTPATETUSIIBIK OArbITTaphl 00IOHYA MAKYJIAIIyyTa KETUIITHK:

° Kapangap/ibiH KOHCTUTYLMSUIBIK YKYKTApbIH HILKE alllbIpyy OOIOHYA
Ouprenenket U3niaee;
° VYKYyKTYK cabaTTyyJyKTy *oropyiaryy xaHa KOHCTUTYIUSIBIK COTTYH

*KaHAAKbIMKaTYbl MIHCTUTYTYHYH POJIyH MOMYJISIPU3AIMIIO0 YIYH MaTepHalIapabl
Iasp00;

° Yeunmaepan JkaHa CyHyWITapAbl aTKapyyZarsl TOCKOOJAYKTapibl
MBIM3aM YbIrapyy CYHYLITapblH UILTEI YbITYY MEHEH TAJIJI00;
° KoHcTUTylIMOHANN3M MEKTENTEPUHE KaThIllyy AapKbUlyy AKBIAKaT4bI

NHCTUTYTYHYH KbI3MAaTKEPJIEPUHUH KBATM(DPHUKAIIUACHIH )KOTOpYyIaTyy.

Byn kagamaap HOpPUAMKAIBIK MEXaHU3MAEPAH KY4OTYYre raHa 3MeC, YKYK
KOProOo CHUCTEMAaChIHBIH WHCTUTYLUHUOHAIJBIK TYPYKTYYJIYyTYH JKOropyjiaTyyra,
KOHCTUTYIMSUTBIK YKYKTYK aH-CE3UMJIM JKaHa KapaHJapAblH MaMJIEKETTHK COT
aJWJIETTUTH UHCTUTYTTAphIHA OOJITOH UIIEHUMHUH OE€KeM1e0Te OarbITTalraH.
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benruneii keryy kepek, Axbiiikatubl MHCTUTYTY MeHEeH KOHCTUTYLHSIIBIK
COTTYH 63 apa apakeTTeHYYCY YKYKTYK MaceieliepAu TOJyK >KaHa OOBbEKTUBIYY
Tannooro eo6enre Ty3eT. byn KbI3MarTamiThlk ap OuUp MHCTUTYT ©3YHYH
KOHCTUTYLMSAJIBIK MAHJATBIHBIH aJKAarblHAA WIO JKYPry3reHY MEHEH, allapblH
UIIMEPAYYJIYTY Kbl MAaKCAT — aJaMIbIH )KaHa KOOM/IYH KbI3bIKUbLIBITbIHA KBI3MAT
KbUlyy OarbITbIHIAa OHUpUreT >KaHa MacelenepAu Ke3 KapaHIbIChI3 OprasHaap
OpPTOCYHJArbl KOHCTUTYLUSJIBIK KO30MOJI AJIKArbIH/1a KAPOOHY KAMCBI3JIANT.

MpbIHaH THIIIKAPBI, IUKUP ajaMalllyy, OupreieikeH SKCIepTTUK nlll-yapajapra
KaThIIlyy, aJaM YKYKTapbIHBIH 3J1 apajiblK CTaHIApPTTapblH KOJJOHYY Macelelepu
OOIOHYA JUaior - MyHYH Oaapbl KM K63 KapaHJbIChI3 MHCTUTYTTYH OpPTOCYHJArbl
TYPYKTYY ’KaHa Chli MAMUJICHUH HETU3UH TY30pYH Oelrusieil KeTyy MaaHumyy.

JKpIibIHTBIKTAIl KaThlll, KOHCTUTYLMSUIBIK COTTYH >KaMmaaTblH MEKEMEHUH
TY3YJIPOHAYTYHYH 35 SKbUIABITBI MEHEH Jarbl OUp >KOJy KYTTyKTall, KOIOJIaH
MakcaTTapra »*eTyyle MbIHAaH apKbl WATHWIMKTEPAH, YeUUMIEpAHU KaObul ailyynaa
TYPYKTYYJIYKTy JaHa bIpaaTTYyJIyKTy, omoHa0i 31e Kbiprei3 PecnyOinkacbiHbIH
YKYKTYK HETU3JIEpUH OeKeM106 OOOHYA KEMHUILUTYY MIITH Kaajdailm.

AxpiiikaTubl  MHCTUTYTY ©3 TapaOblHaH aJaMmJIblH YKYKTAapblH >KaHa
SPKUHIUKTEPUH KOProoro aHa KOOMYOy3IyH YKYKTYK HErM3JepUH OeKeMIeere
OarpiTTanrad KOHCTUTYIUSIIBIK COT MEHEH MBIH/IAH apKbl 63 apa apakeTTEHYYI'® Aasip
SKEHIUTUH OWIIIUPET.

OTKepylyn >kKaTKaH KOH(EepeHIUs MeKeMesep apajblk AUaJoTAy JKaHa
KECUNTHK TaXpblii0a aaManryyHy OeKeM/1e6 >KOIyHIarsl J1arkl Oup Kagam 00J0T Jen
WIIEHEM.

Bapnpik KaTellyyyyJiapra >KEMUIITYY HMII, KOHCTPYKTUBAYY TaJKyyJap *aHa
azaM yKyKTapblH KOProo MEXaHU3MJIEPUH OPKYHAOTYY YUYYH >XaHbl HIEsIap.bl
KaaJlamm.».

KopobaeB Kanndex CyrondoaeBu4 — 3amecturesib AkbiiikaTabl (OMOycCMeHa)
Koipreizckoit PeciyOnuku

«YBakaeMble YYACTHUKH U TOCTH KOH(pepeHun!

Ot umenn Uuctutyra OMOyncmena Keipreizckoit Pecriy6nuku u oT ce0st THYHO
MO3BOJIBTE BBIPA3UTh MPU3HATEIBLHOCTh 32 BO3MOXXKHOCTh IPUHSATH YYacTHE B padoTe
KoH(pepeHnn no ciydaro 35-netusi co qHsA oOpasoBaHusi KOHCTUTYLIMOHHOTO cyja
Koipreizckoit Pecry0imku - UHCTUTYTa, KOTOPBIN 10 IIpaBy 3aHUMAET 0C000e MECTO B
APXUTEKTYPE HALIETO JEMOKPATHYECKOTO FOCY1apCTBa.

[Ipexne Bcero, mo3BoapTe NO3ApaBUTh KOHCTUTYIIMOHHBIM Cya KbIpreizckoi
Pecnybnuku ¢ 35-netueM co AHS 0Opa3oBaHMS - 3HAYMMOW JAaTOM, OTpakarolieit
YCTOMYMBOE pAa3BUTHE WHCTUTYTa, MPU3BAHHOTO OOECIeYrBaTh BEPXOBEHCTBO
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KoncTutynuu, 3amumars npasa 1 cBOOObI TpaskJIaH U CIIOCOOCTBOBATh YKPEIICHUIO
MPAaBOBBIX OCHOB rocynapcrBa. CeroiHsIuHee MEPONPUATHE TPEIOCTABIIAET
BO3MOKHOCTb HE TOJIBKO OTMETUTh Ba)KHBIM UCTOPUUECKHUN pyOex, HO U OOCYIUTh
KJIFOYEBBIE  BOIIPOCHI, KACAKOIMECs] KOHCTUTYLMOHHOW IOPUCAWKLUHU, POJIH
KoHCTUTYIITMOHHOTO Cy/a B MPAaBOBOM CUCTEME CTPAHbI, €T0 PA3BUTHE U 3HAYCHHE B
YCJIOBHSIX COBPEMEHHBIX BBI30BOB.

[To3BoabTE B ATOT TOPKECTBEHHBIM JEHb BBIPA3UTh YBaXXEHHE K padoTe
KOHCTUTYIIMOHHOrO CyAa, KOTOpas B TEYEHUE TPEX C IIOJIOBUHOM JAECSITWICTHU
ABJISIETCS TAPAHTHEN BEPXOBEHCTBA KOHCTUTYLIMM, 3aIIUTHI OCHOBOIIOJIATAIOIINX IIPAB
U CBOOOJ uYeloBeKa, OOECIEeUCHHs TPHUHIIUIIOB TMPABOBON OMPEACIEHHOCTH W
CIIPaBEJINBOCTH.

Ha npotsbkenun storo BpemeHu KOHCTUTYLMOHHBIM CyJ 3aHMMAaeT 0coboe
MECTO B CTPYKType cyAeOHol BiacTH. Kak opraH, oCyIlIeCTBISIFOUIMI KOHTPOJIb 32
coOmoienneM KOHCTUTYLHMH, OH UTpaeT BaXKHYIO poJib B 0OECIEUEHUH MPaBOBOMU
YCTOMYMBOCTH, 3alllUT€ KOHCTUTYLHMOHHBIX HpaB U (HOPMHUPOBAHUM IPABOBOU
KYJbTYpbI B OOIIIECTBE.

B pamMkax CceromHsIIHEro MEpONpPHUITHS OCOOEHHO BaXHO HAIOMHUTH O
3HaueHun camoil Koncrutynuu Keipreizckoit PecnyOnuku kak MpaBOBOMl OCHOBBI
HAIIETo roCcyJapcTBa, B KOTOPOM 3aKPEIUICHBI ITIABHBIE TPUHIIUIIBI TOCY JAPCTBEHHOIO
YCTPOICTBa, a TAKKe KJIIOUEBBIE TAPAHTHUH MIPaB M CBOOO/] YEJIOBEKa U IPaKIaHHHA.

Co cBoel CTOPOHBI, MBI OTMEYAEM, YTO AEATEIBHOCTh KOHCTUTYIMOHHOTO Cyna
M0 OIIEHKE COOTBETCTBHUS HOPMATHUBHBIX aKTOB KOHCTUTYyIMH, OQpUIUATBHOMY
TOJIKOBaHUIO €€ IMOJIOKEHUN, (HOPMUPOBAHUIO YCTOMUYUBBIX MPABOBBIX MOJIXOJI0B —
UMEeT  BaXKHEWIee  3HAUeHHe JUIsi  CTa0MJIBHOTO W MPEICKa3yeMoro
(yHKIMOHUPOBAHUS BCEH MPABOBOM CHCTEMBI.

C yuéroMm »sTOro, B3aumojaeicTBue Mexnay HMHcturyrom OMOyncMeHa u
KOHCTUTYIIMOHHBIM Cy/JOM TPHOOpETaeT MPaKTUYECKYyI0 3HA4MMOCTh. B pamkax
Halllel IpaBOBOM cHCTEMbl KOHCTUTYIIMOHHBIN CyJ SIBISETCS TEM T'OCYJapCTBEHHBIM
MHCTUTYTOM, K KoTopoMy OMOyICMEH BOpaBe OOpamaTbCsi C XOJATAaUCTBAMU O
IIPOBEPKE HOPMATUBHBIX IPABOBBIX AKTOB Ha COOTBeTCTBHME KOHCTMTYUMH, eciu
CYILLIECTBYIOT 0OOCHOBaHHbIE OCHOBAHHUS T0JIaraTh, YTO 3TH aKThl HAPYIIAIOT MpaBa u
CBOOO/IbI TPAXK/IAH.

12 mapra TeKky1ero roga y Hac cocTosuiack pabouas Bctpeva ¢ IIpencenarenem
Konctutynmmonnoro cyna Keipreisckoih  PecnyOnuku  rocnogHOM — OMHIIEM
OckonbaeBbiM. B xone BcTpeun o0CyXJanucCh aKTyajdbHbIE BOIPOCHI, CBSI3aHHBIE C
o0ecrieueHneM MpaB W CBOOOJA TpaxaaH, JOCTYIIOM K MPAaBOCYIUIO, a TakKxke
MIPAKTUYECKOM peanu3aluu pemieHnid KOHCTUTYHHMOHHOTO Cylla M pEKOMEHIALHN
NuctuTyTa AKBIAKATYBIL.

ITo nroram BCTpeun NOCTUTHYTa JOTOBOPEHHOCTH MO TAKUM CTPATETMYECKUM
HaIlpaBJIEHUSIM COBMECTHOM pabOThI, KakK:
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° CoBMeCTHOE HCCIEIOBAHUE MO pEeATM3alUd KOHCTUTYLIMOHHBIX MpPaB

rpaxaaH;

° [ToaroToBka MartepuanaoB [Jis MOBBIIMIEHUS MPABOBOM T'PAMOTHOCTU H
nonyJspuzauuu pojin KonctutynnonHoro cyga u MHCTUTYTa AKBIMKATYBL;

° AHanu3 TPEnsITCTBUH B HCHOJHEHUM PEUICHUM W PEKOMEHAAIUM C
pa3paboTKOM 3aKOHOJATEIBHBIX MPEIJI0KEHUN;

° [ToBpilieHne KBanMUKAIIMA COTPYJHHUKOB YEpe3 ydacTHE B IIIKOJIAX
KOHCTUTYIIHOHAIU3MA.

DTH MIaru HapaBJIEHbI HE TOJIBKO HA YCUJICHUE FOPUANYECKUX MEXAaHU3MOB, HO
Y Ha MOBBIIIEHWE HWHCTUTYIMOHAIBHOM YCTOWYMBOCTH MNPABO3AIIUTHOW CHCTEMBI,
YKPEIUIEHHE KOHCTUTYLIMOHHOTO IIPAaBOCO3HAHUS W  JOBEpPUS TpaxkIaH K
roCyJIapCTBEHHBIM MHCTUTYTaM MPABOCY U

Crnenyetr OTMETUTD, UTO B3auMojeicTBre Mexay Muctutyrom OmOyacmeHa u
KoHCTUTYITMOHHBIM CYJIOM CITOCOOCTBYET 0o0Jiee MOTHOMY U OOBEKTUBHOMY aHAIIU3Y
IIPABOBBIX MPOOJIeM, o0ecreuynBas UX PacCCMOTPEHHE B paMKaX KOHCTUTYIIMOHHOIO
KOHTPOJISI MEXKJ1y HE3aBUCUMBIMH MHCTUTYTaMH, KaXKJbIH U3 KOTOPBIX JIEUCTBYET B
paMKax CBOEro KOHCTUTYLIIMOHHOTO MaHjJaTa, HO OOBEAMHEH OOIIeH Ienplo —
CIIy’KEHUEM MHTEpecaM 4esioBeKa U 00I1ecTBa.

Kpome Toro, BaxkHO OTMETUTB, UTO 0OMEH MHEHUSIMH, y4acTHE B COBMECTHBIX
AKCHEPTHBIX MEPONPUATHUAX, AHAIOr MO BOMNPOCAM MPUMEHEHHUS MEXIYyHApOIHbBIX
CTaHJApTOB TpaB yejoBeKa — BCE 3TO (HOPMUPYET OCHOBY IS YCTOMYUBOIO U
YBAXKUTEIIBHOTO B3aUMOACHCTBHS MEXKIY IBYMSI HE3aBUCUMBIMU MHCTUTYTAMH.

B 3akiouenne xoten Obl emé pa3 no3ApaBUTh KOIEKTUB KOHCTUTYIIMOHHOTO
cyna c¢ 35-nmetremM co AHS 0Opa3oBaHUS YUPEKICHUS U TOXKEIaTh JaTbHEHIIMX
yCIIEXOB B JOCTUKEHUMU  T[OCTABJICHHBIX  LEJNEW,  BBIAEPKAHHOCTH U
MOCJICIOBATENIbHOCTA B MPHUHSATUU PEIIECHUN, a TaKXkKe IUI0JA0TBOPHOW padOThI IO
YKPEIUICHUIO TPaBOBBIX OCHOB Kbiprei3ckoit PecryOnmku.

Nuctutyr OmMOyacMeHa €O CBOEMl CTOPOHBI BBIpaKaeT TOTOBHOCTh K
JaJbHENIIEMY B3aUMOJCUCTBUIO ¢ KOHCTUTYUHOHHBIM CyJOM, HAIPaBJICHHOMY Ha
3allUTY MPaB U CBOOO/T YEIOBEKA U YKPETUICHUE TTPAaBOBBIX OCHOB HAIIETO 00IIECTRA.

VYBepeH, uTo nmpoBoAuMas KOH(MEPEHIIHs, CTaHeT eII€ OJHUM IIIaroM Ha MyTH
YKPEIUICHUS] MEXHHCTUTYLHMOHAIBHOTO Juajiora W oOMeHa mnpodeccuoHaIbHbIM
OTBITOM.

XKenato BceM ydYacTHMKaM TMPOAYKTHUBHOW palOOThl, KOHCTPYKTHUBHBIX
00CYX/ICHH M HOBBIX HJICU NJIi COBEPIICHCTBOBAHWS MEXAaHU3MOB 3aIllUTHI TMpaB
YEJIOBEKA. ).
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A3uMoBa JiibBHpa
AOWJXacMMOBHA -  TIpEACENaTeNb
Koncturymmonnoro cyaa PecrnyOmauku
Kazaxcran

«YBaxaemble YYACTHUKHU
KOH(pepeHumu!
Joporue koJuieru v aApy3bs!

Or wnmenn KOHCTUTYHHMOHHOTO
Cyna Pecny6nuku Kazaxcrtan pan
OpUBETCTBOBATh BAac  Ha  CTOJb
3HAYMMOM MEXAYHAapOJIHOM (opyMe,
KOTOPBIM CTajl MPOCTPAHCTBOM NPO(ECCHOHATIBHOTO M IIEHHOCTHOTO JAMANIora s
CyJleH, KCIIEPTOB U MIPEICTaBUTENEN Pa3IMUHBIX CTPaH.

[Ipesxxne Bcero, MO3BOJBTE BBIPA3UTh CaMble HCKPEHHHUE MO3/PaBJICHUS
Koncturynmonnomy Cyny Keipreizckoit PecniyOnuku ¢ 35-nmetmemM co OHS €ro
oOpazoBaHus!

YBaxkaembiid DOMIIbL KogomeBu4!
YBaxkaemble cyabu U KoieKTUB KoncTturtyunonnoro Cyaa
Ksiproizckoi Pecnnyosaukm!

Orta nara — HE MPOCTO oOuieil. DTO MOATBEP)KICHHE YCTOWYMBOCTU U
3pEJIOCTH OJHOIO W3 BAXKHEMIIMX HWHCTUTYTOB, OOECIEUMBAIOIIUX BEPXOBEHCTBO
KoHctuTynuu, 3aiuTy rnpaB 4esioBeKa U MOUIMHHYIO MPaBOBYIO CTAOUIBHOCTD.

Bam Cyn Ha npoTspKeHUM TPEX C MOJIOBUHOW JIECSATUIETHUH AEMOHCTPUPYET
BBICOKYIO  IUIAHKY  HE3aBHUCHUMOCTH, HIpo(decCHOHaIuM3Ma M  IPEeJaHHOCTH
JEMOKPATHYECKUM LEHHOCTSIM.

OT MMEHM Ka3aXCTAHCKUX KOJUJIEr BBIPA)Kar0 IMPU3HATEIBHOCTh 3a BKJIAJ B
pPa3BUTHE KOHCTUTYIIMOHHOIO MPAaBOCYAMS HE TOJBKO B Ballleil CTpaHe, HO U BO BCEM
HallleM PETHOHE.

Keiprescran n Kazaxcran Bo MHOTOM pa3ziesisiOT OOIIYIO MPABOBYIO UCTOPHIO
Y BBI3OBBI.

B Hamel ctpaHe CTaHOBJIEHHE HHCTUTYTa KOHCTUTYLIHOHHOTO KOHTPOJIS TAKXKE
IIPOIIIO YE€PE3 HECKOJIBKO ATAMOB:
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oT Koncturyunonnoro Cyna B IepBbI€ T'OJbl HE3aBUCUMOCTH, Yepe3 1oyt 30-
JeTHO0  gesarenbHOCTh  KoHcTuTymumonHoro CoBeTa, K  BOCCTaHOBJICHHUIO
Koncturynumonnoro Cyna B paMkax maciitabHoit pedopmer 2022 roja.

[lenps Bcex 3TUX MpeoOpa3oBaHU — HE MPOCTO UHCTUTYLIMOHAIbHAs pedopma.
OTO CTPEMJICHHE YKPENHTh KOHCTUTYIIMOHHYK) 3aKOHHOCTb, YCWJIHTh CHCTEMY
CIACP)KEK W NPOTHUBOBECOB, W CaMoO€ TJIaBHOE — CJieJaTh NpaBO JCHCTBEHHBIM
WHCTPYMEHTOM 3alllUThI MPaB U CBOOOT IPaK/IaH.

CoBpeMeHHBIII MUP NPeAbABJIsieT K HAM HOBbIE TPeOOBaHMS.

Mpbl KMBEM B DSIOXY HapacTallleld TeONOJUTUYECKOM HEeCTaOUIbHOCTH,
TEXHOJIOTUYECKUX TpaHChOpMaIliii, KPU3UCOB JIOBEPUS U ITUYECKHUX IuiIeMM. B
TaKuX YCIIOBUSIX POJIb IIPaBa CTAHOBUTCS OCOOCHHO BaXKHOM.

CeromgHsi mpaBO — 3TO HE TOJIBKO CHCTEMa HOPM, HO M HUHCTPYMEHT MHpA,
JIHajIora, CTabMIbHOCTH.

Oco0eHHO 3TO BaXKHO ISl CTPAH ¢ MOJIOJAOM IEMOKpATHEH, TJIe MHCTUTYTHI €I11e
dbopMupyIOTCS, TJIe OOIIECTBEHHOE JI0BEPUE TPEOYET MOCTOSHHOTO MOATBEPKICHUS,
a KaXJ0€ TOCYJapCTBEHHOE PEIICHHE JIOHKHO OBITh JIETUTUMHBIM HE TOJBKO
IOPUIMYECKH, HO U MOPAJIBHO.

KoHCTHTYIIMOHHBIII KOHTPOJIb — 3TO HE MPOCTO MPOBEPKA 3aKOHOB HA
coorBercTBUEe KOHCcTHTYHIMH.

DTO MeXaHu3M, KOTOPBIM rapaHTUpyeT OaJlaHC MEXIy BETBSIMHU BJIACTH,
3alllMIIAeT MpaBa 4YesloBeKa OT IMPOM3BOJA, 33a€T CTAHAAPTHI CIPaBEIMBOCTH U
3aKOHHOCTH B OOIIECTBE.

B Koncturyuuonnsiii Cyn PecnyOnuku Kazaxcran 3a mocnenHue JiBa C
MOJIOBUHOM ToJ1a mocTynuiao 0onee 10,5 Thicsid 0OpalieHui rpaxk/iaH.

DTO0 MOKa3bIBaeT: 00IIECTBO BEPUT B MPaBO, HykaaeTcss B KOHCTUTYIMM Kak B
paboTaroiieM MeXaHu3Me 3alTUThI.

N Mpbl, KaK HHCTUTYT, 00513aHBI OMPAB/IaTh 3TOT BHICOKHI YPOBEHB OKHUJIAHMUS.

Hamum 3agaun BBIXOJAT 32 paMKU FOPUCTIPYICHITUH.

CerogHsi KOHCTUTYLUHMOHHBIE CYJIbl MPU3BaHbl HE TOJIBKO aHAJIU3UPOBATH
3aKOHBI, HO M CIOCOOCTBOBAaTh (POPMUPOBAHUIO TMPABOBOM KYJIBTYpbI, YKPEIUISThH
JIOBEpUE K TOCYJapCTBEHHBIM WHCTUTYTaM, OBITh OTKPHITHIMA U TOHATHBIMHU IS
IpaK/IaH.

OddextuBHOEC, HE3aBUCHMMOE, TPO(PEecCHOHATBFHOE  KOHCTHUTYIIHOHHOE
IPaBOCYUE€ — 3TO HE POCKOULIb JIJISl PA3BUTHIX TOCYIapCTB. ITO HEOOXOAUMOCTD JJIs
T000#1 CTpaHbl, CTpEMSIIEHCS K YCTOMYUBOCTH, CBOOOIE U PABEHCTRBY.

HNMeHHO 3TOMY TOCBSIIIEHBI CECCUU Halllel KOH(EepEHITUU:

OnbIT CTaHOBJIEHUS: IOCTHXKEHHUS, MPOOJIEMbl U BBI3OBBI, MEXTyHapOIHbIE
CTaHJApPThl M UX BIUSHHE HA Pa3BUTUE MPABOCYJIUSI B HOBBIX JIEMOKpPATHSX,
[lepcriekTHBBI KOHCTUTYIIMOHHOM IOCTUIIMU B OyAYILEM.
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OHM JIOTMYHO TIOJHHMMAIOT TJIABHBIM BOIPOC: KaK OOCCIEYUTh, YTOOBI
KoncTtutymus He ocTaBajiach JIMIIbL MOJUTHYECKON ACKIapaluen, a 1edCTBUTEIBHO
paboTayia — eXXeJJTHeBHO, B MHTEpECcax KaXKI0Tro IpakJIaHNHA U 00IIeCTBRA.

YBaikaemble KoJLJ1ern!

Ceromnsi, KaKk HHUKOTJA, Ba)XHbI MpodeccuoHaabHas COIUIAPHOCTh, OOMEH
OTIBITOM U COBMECTHBIN MTOUCK PEITSHUM.

[TapTHEPCTBO MEXITY HAIIMMHU CyJaMH — 3TO HE TOJIBKO OOMEH IPaBOBBIMH
MOAX0JIaMH, HO Y BKJIAJl B YKPEIICHUE MUPA, CIPABEJIMBOCTH U 3aKOHHOCTH B HAIlIEM
00111eM MPOCTPAHCTBE.

[Tycth uToru 310 KOH(GEPEHIMH YKPEIAT IyX COTPYIHUYECTBA U MPUAALYT
HaM BCEM HOBYIO YBEPEHHOCTh B BAXKHOCTH HaIleil paboThI.

Kenaro  KaxaoMy U3 Bac  BIOXHOBISIONMIMX  JUCKYCCHUH,  HOBBIX
poeCCHOHANIBHBIX OPHEHTUPOB M, CaMoOe TIJIaBHOE, — OIIyIICHUsS O0OIei
OTBETCTBEHHOCTH 3a Oyxaymiee, B kKoTopoM KoHcTHUTyIHS TI0- HAacTosAIEeMy paboTaer
Ha 0J1aro 4eJioBeKa U rocy/1apcTaa.

Baarogapio 3a BHuManue!».

AOaycasomoB Mup3a-Yayroexk
JIbYMEBHY - IIPEACENATEID
Koucrurynuonsoro cyja Pecriyoiuku
VY30ekucran

«YBakaeMblii rocmoguH IMHJIb
KoagomeBuu, YBakaemble
YYACTHUKH MEKIYHAPOAHOU
KOH(pepeHU M, YBaKkaeMble

KoJ1j1eru!

[To3BosIbTE BBIPA3UTHh TIYyOOKYIO
[IPU3HATENBHOCTD IIPEICEIATENIO
Konctutynmonnoro cyna Keipreizckon
Pecny6nuku — rocioguny Ockon6aeBy Omuitto JKoomeBuuy — 3a NpUrialeHue u
BO3MOKHOCTb y4acTusl B paboTe JaHHOW KOH(pepeHImH!

VckpeHHE MO3IpaBisil0 HAIIMX KBIPTBI3CKMX KOJUIEr M COTPYAHMKOB CyZAa C
35netuem co aHs coznanust Koncrurynuonnoro cyaa Keipreizckoit PecriyOnnku!
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[Tepen cBouM nokiagom xotesl Obl 0c000 MOTYEPKHYTh: TEIMIIbIC, YCTONIMBBIC
U JIOBEPUTEIIbHBIC OTHOILICHHUS MEXIy Jujaepamu Y30ekuctaHa u Keipreizcrana —
[ITaBkatoM MupomonoBuuem Mup3uéeBsim U Caasipom  HyproxoeBudyem
XKamapoBbIM — cTanu BaXHBIM (PAKTOPOM CTaOWIU3AIMU U PA3BUTHUS IBYCTOPOHHETO
COTPYJAHUYECTBA.

DT0 3a1a€T NO3UTHUBHBIN BEKTOP BCEN PETHOHAIBHOW MMOJIUTUKH.

[Ipe3uieHTsl TOANUCAIM COBMECTHOE 3asBJICHHE O HAMEPEHUM BBIBECTU
JIBYCTOPOHHME OTHOUIEHHSI HAa YPOBEHb COIO3HM4YECTBA. CO31aHbl HOBBIE MEXAHU3MBbI
B3aNMOJEUCTBUS — BKIIKOYass MeXrocy1apCTBEHHBIN COBET IO/ PYKOBOJCTBOM TJIAB
rocy1apCcTB. AKTHUBU3UPOBAHO COTPYJHUYECTBO B paMKax MEXKIYHAPOIHBIX
opranuzaruii — OOH, IIIOC, CHI'.

31 mapta texyuiero roja Keiproizctan, Y30ekucTan u TaPKUKUCTaH TOANUCATN
JIoroBop 0 TOYKE CThIKA TOCYIAPCTBEHHBIX I'PAHUI] U XYKAHICKYIO AEKIAPAUIO O
BEUHOUN JIpyk0e. DTHU JOKYMEHTHl YKPEIUISIOT TOJUTUYECKOE COTPYJAHHYECTBO M
CIIOCOOCTBYIOT CTAOMJIBHOCTH B PETHOHE.

YBakaeMmble Kos1eru!

CerogHsmHssl KOH(EpeHIMsT HMeeT OCOOyI0 aKTyalbHOCTh Ui CTpaH C
dbopMupyIOIIEHCS AEMOKPATHEM.

B mpouecce aemokpaTu3aluu CTaHOBJIECHHE KOHCTUTYLIMOHHOTO MPAaBOCYIUS
npHOOpETaeT UCKITIOUNTENBHO BaXKHOE 3HAYCHHE.

IToTomy 4yT0 *MEHHO KOHCTUTYIMOHHOE ITPABOCYAME — 3TO KIIFOYEBOM HHCTUTYT,
o0ecrieunBaIMni BEpXOBEHCTBO KOHCTUTYIIMU U 3aIIUTy OCHOBHBIX IPaB M CBOOOT
YeJioBeKa.

Kak mynpo 3ametun anrnumiickuit punocod xon Jlokk (1632-1704 rr.): «I'ne
HeT 3aKOHOB, TAM HET U CBOOO/BI.)

KoHncTurynmonHnoe npaBocyaue Urpaet pyHaaMeHTaIbHYO POJib B YKPEIJIEHUU

JICMOKPATHH.
OmHo:
. o0ecrieunBaeT KOHTPOJIb 32 COOTBETCTBHEM 3aKOHOB KOoHCTUTYIIHH
. CITy’KHT TapaHTOM COOJIIOJICHUS MpaB U CBOOOJI IpaXIaH,
. CIIOCOOCTBYET (POPMHUPOBAHUIO MPABOBOTO TOCYAApCTBA,
. YKpEIUISeT T0Bepue o0IecTBa K CyAeOHOM cucTeme.

KoncTutynust nomkHa pa3BUBATHCS BMECTE ¢ oOmiecTBOM. M3menstomuecs
MUPOBBIE U BHYTPEHHHUE PeAIMU TPEOYIOT €€ MOCTOSTHHOIO OOHOBJICHHUS.

Yro6sl KoHCTUTYLMOHHOE TmpaBocyaue 3(PQPEKTHUBHO BBINOIHAIO CBOKO
(yHKLHIO, HEOOXOIUMBI:

1. YETkui 1 cripaBeIMBLIN NOPAAOK HAa3HAUCHUS CYIEH,

2. JlonrocpouHble, HE OOHOBIISIEMbIE CPOKU TTOJIHOMOYHIA,
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3. MartepuanbHasi 1 HHCTUTYIIMOHAIbHAS HE3aBUCUMOCTD CYy/Ia,

Kak rosopua ¢ppannysckuii pusnocod Hlapar MonTeckbé (1689-1755 rr.):
«CyneOHast BJACTh 10JI’KHA ObITH HE3ABUCUMOM. ..»

4 Pacnpoctpanenne 3HaHH 0 KOHCTUTYITMOHHBIX MpaBax,

5 Pa3Butre npaBoBOro o0pa3zoBaHus,

6. [Topnepxka mpaBo3alUTHRIX OPraHU3alNig,

7 OOMeEH OMBITOM C CyJlaMu APYTUX CTPaH,

8 CobnroieHre MexXAyHapOIHbIX CTaHAAPTOB,

9 [Ty6nukarus pemeHui,

10. Tpancusmus 3aceaHuH,

11. OOGecnedyeHne OTKPHITOCTH M JOCTYIMHOCTH HEATCILHOCTH Cyna s
oO11ecTBa.

YBaxaemble KoJ1eru!

Wcropust UHCTUTYTa KOHCTUTYIIMOHHOTO KOHTPOJIS B Y30€KHUCTaHE HAUMHACTCS
¢ 1990-x romos.

IlepBoiit 3akon «O Koncruryumonnom cyzae PecnyOnuku Y30ekuctan» Obul
npuHAIT 6 masg 1993 rona.

B 1995 rony KOHCTUTYLMOHHBIM CyJI Hadal CBOK JEATEIbHOCTb, CTaB
BaYXHEHIITUM 3JIEMEHTOM CHUCTEMbI 00ECIIeYeHUs] KOHCTUTYIIMOHHON 3aKOHHOCTH.

B nocnegnue rojipl, B paMKax MMPOKOMACIITA0OHBIX pehOpM, THUITUUPOBAHHBIX
[Ipesunentom [laBkaTom Mup3uéeBbimM, HAOIIOa€TCS aKTUBU3AIUS PabOTHI cyaa. B
YHUCJIE BAXKHEUIIMX [IArOB:

— TIOBBIIIIEHNE OTKPBITOCTH CYy/Ia,

— yJIy4ylI€HUE JOCTyNa IpaxJaH K NpaBoCY/IHIO,

— YCWJIEHHE POJIM Cy/1a B 3aIUTE MIPaB U CBOOO/I YEJIOBEKA.

B stom rony ucnomusierca 30 et co nHs co3nanus KoHCTUTYHIMOHHOTO cyna
Pecny6nuku Y30ekucTaH.

27 anmpens 2021 roma Obul OpUHAT HOBbIE KOHCTUTYUMOHHBIM 3aKOH
«O Kouctutynnonnom cyae PecnyOnuku Y30ekucTan», KOTOPBIM CYyIIECTBEHHO
pacuMpuiI MOJHOMOYHS CyJa B 3allIUTE MPaB U CBOOO]T YEIOBEKA.

Hanpumep, KOHCTUTYLIMOHHBIM CyJ  NOpHU3HAT  HEKOHCTUTYLIHMOHHBIMU
oT/eNbHbIe ToJIoKeHus ['paxkmanckoro u YKWIMIIIHOTO KOJEKCOB, MOCKOJIBKY OHH
IpOTUBOpEeUMIIU NpuHIMIaM KoHcTuTyuu.

30 ampens 2023 roma, mo UTOraM KOHCTUTYIIMOHHOTO pedepeHayma, Obuia
npuHsaTa HoBas penakuus Koncturyuun PecnyOnuku ¥Y30ekucraH.

B Hel 3akperni€éH npuHIun npsiMoro aeicteust Koncruryumu.

DTO MO3BOJISIET TPa)KJaHaM HANpPsIMYIO ONHUPATHCS HA HEE ISl 3aIUThl CBOMX
pas.
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Kak rosopuit aBctpuiickuii ropuct ['anc Kenbsen (1881-1973): « KoncTutyuust
— 3TO He MPOCTO 3aKOH, ITO QyHIAMEHTAILHAS FTAPAHTUA CBOOOIbI.»

B noBo#t KoHCTUTYIIMU TakKe JAEMOKPATU3UPOBAH MOPSIOK U30paHus Cyleu
Kouncturynmonnoro cyna — temnepp oHM u3bupatorcs Ha 10 ner 6e3 mpasa
nepen30panus; BHEAPEH MHCTUTYT KOHCTUTYIIMOHHOM KaJIOOBI, KOTOPBIN CIeal CyI
OJIMKE K JTIOJISIM.

Oo6nHoBnEéHHAsT KOHCTUTYIIHS COAEPIKUT BAKHBIE TAPAHTHH CAMOCTOSITEIIBHOCTH
Konctutynmonsnoro cyna.

Cyn CTOMT BHE CHCTEMBI WCIIOJIHUTEIIBHOM M 3aKOHOJATEIIbHOW BIJIACTH U
OCYILIECTBIISIET KOHTPOJIb 3a COOTBETCTBUEM KOHCTUTYLIMHM BCEX HOPMATUBHBIX aKTOB.
[Tocne pedopmbr 2023 roga KoHCTUTYIIMOHHBINA CYJ CTal BaKHEUITUM HHCTHUTYTOM
IIPaBOBOI0 rOCYAapCTBa.

OH: yKpenua He3aBUCUMOCTh M (YYHKIIMOHATBLHOCTH, PACIIUPHII TTOTHOMOYHS
M0 3alUTe TPaB YEJIOBEKA, BHEIAPWI WHCTUTYT KOHCTHUTYIIMOHHOHW >KajmoObl, Maér
3aKJIIOYEHUS] TI0 BOIMPOCAM, BBIHOCMMBIM Ha pedepeHayM. YBepeH: OOHOBIEHHAs
KoHctuTynusi co3gana MPOYHYHO OCHOBY JUIsl MPABOBOM 3alllUThl TPaKIaH U
o0OecredyeHus: yCTOMYMBOTO Pa3BUTHUS CTPAHBI.

Kak rosopui Besimkuii Amup Temyp: «I'ocynaperBo, KOTOpoe CTPOUTCS He
HAa OCHOBE 32KOHOB, MOKET NMOTEPATH CBOI0 CHJIY U MOIlb, CBOK0 LIEJTOCTHOCTD.).

O6ecnieueHne BepxoBeHCTBA KOHCTUTYIIMH U 3aKOHOB — KIJIFOYEBOM KpUTEPUid
MOCTPOCHUSI TMPABOBOTO JIEMOKpaTU4YeCKoro rocyaapctBa. C 3TUM MNPUHITUIIOM
CBSI3aHbI MUP, IIPOTPECC U YCIEX BCEX HAIUX pedhopM.

YBaxaemble KojJ1eru!

B 2025-2027 romax Koncrturyuuonssiii cyn PecryOnuku Y30ekucran Oyner
npeaceaTeIbCTBOBaTh B ACCOLMAIIMM  KOHCTUTYIIMOHHBIX CYJAOB A3UU W
SKBUBAJICHTHBIX UHCTUTYTOB.

B Ommxkaiiiiee BpeMsi Mbl IpUMEM TPEACEAaTeNbCTBO OT KOHCTUTYIIMOHHOTO
cyna Koponesctea Tannan.

Bwmecte ¢ TeM nepen HaMu CTOUT P 3a4ad:

0 C/IeJIaTh MHCTUTYT OOpAaIlleHNs IPaKJIaH 0oJiee JOCTYIIHBIM,

0 pa3padboTaTh MEXaHU3MbI OKa3aHUs IOPUANYECKON MOMOIIM IPakIaHaM,
. aKTUBU3UPOBATh COTPYAHUYECTBO C CYOBEKTaMHU KOHCTUTYLIHOHHOIO
KOHTPOJIS.

YBa:kaemble y4aCTHUKHU KOH(epeHun!
CraHoBIEHME KOHCTUTYLIHOHHOTO TIPaBOCYJIMsI B CTpaHaXx C HOBOM
JEMOKPATHUEN — IIPOLIECC CIIOKHBIM U MHOTOT'PaHHbIM.
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HecMoTpst Ha TpyAHOCTH, STOT MHCTUTYT CIIOCOOEH 00ECTIeUnTh YCTOMUYUBOCTD
JEMOKPATHYECKUX TTpeoOpa3oBaHuid, 3alIUTY MPaB YyeI0oBEKa U BEPXOBEHCTBO 3aKOHA.
Ot ero >¢¢heKTUBHOCTH 3aBUCUT OyIyIiee IeMOKPATUU B MEPEXOJHBIX 00IIECTBAX.

Kak crnpaBeiiuBo 3aMeTWs1 Hemenkuii opuct Pyroand Hepunr (1818-
1892): «CBoOoaa u mpaBo — 3T0 He aapbl npupoabl. X 3aBoeBbIBAIOT JIIOAM,
€03/1aBas NPaBOBbIe HHCTUTYTHI.»

AKenaro  opraHusaTopaM M BCeM  YYACTHHKAM  KOH(pepeHUUU
IUIOAOTBOPHON  PadoThl, KOHCTPYKTHBHOIO JMajora # 3(P(PeKTUBHOrO
B3anmozeiicteus! biarogapro 3a BHUMaHue!».

JAponoB AJekcei
AJleKCaHAPOBMY —  NPEACEaTellb
Cyna EBpa3uiicKOro 3KOHOMHYECKOTO
coro3a

«YBaxaemblii IMUIb ZKojigomeBuy,
yBaskaemble KOJLJIerd, Cy/bH,
yuactHuku Kondepenunu!

Xoten Obl, B MEPBYIO OYepe/b,
nonpuBeTcTBOBaTh Bac oT umenu Cyna
EBpa3uiickoro 3kOHOMUYECKOr0 COK03a
u BBIPA3UTh HCKPEHUIO
MIPU3HATENBHOCTh [Ipencenaremnto
Koncrurymmmonnoro Cyaa Keipreisckoir  PecnyOnuku, OckoHOaeBy OMUIIO
XKonmomeBuuy, 3a J00E3HOE MPUTTANICHUE MPUHATH yYacTHE B CETOJHSAIIHEM
MPEJICTABUTEIILHOM dbopyme, MOCBAIIEHHOM 35-netuto oOpa3zoBaHUsI
Koncrurymmmonnoro Cyna Keipreizckoit  PecryOnuku, cepliedHO IMO3/paBUTH
KBIPTBI3CKUX KOJIJIET U MAPTHEPOB C ITUM IOOUIIEEM.

Haxxe Oermoro B3risiga Ha nporpammy KoudepeHuu, Kpyr U ypoBeHb €&
YYaCTHUKOB, 3asiBJIEHHBIE TEMBI JOKJIAJ0B JOCTATOYHO, YTOOBI MOHSATh: MPEICTOAIIAS
JTUCKYCCHUsl 00EIIAET CTaTh BHICOKOMPO(HECCUOHATBHOM, HACBIIIEHHON U UHTEPECHOM.
[IpoBenenne Takoit KondepeHmun, 3a HACH KOTOPOM XOuUeTCSd CepIeYHO
nooyarogapuTh €€ OpraHu3aToOpOB, - HAIVISIAHOE CBUJIETEIILCTBO MEXKIyHAPOIHOTO
npu3HaHus Beicokoro aproputeta Koncruryunonnoro Cyna Pecniyonuku benapycs u
3aciIyr OCNOPYCCKOM HOPUIAMYCSCKON IKOJIbI, BOCIUTABIICH W B3PACTUBILICH IMECITYIO
JIesTy BUTHBIX FOPUCTOB.
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KoHcTuTynmst - kKak akT BBICHIEW IOPUAMYECKOW CHUJIbI, HA OCHOBE KOTOPOIO
BBICTPAMBAETCSl BECh HALIMOHAIBHBIA MPABOMOPSAIOK U HAa CTPAXKE, KOTOPOTO CTOUT
KOHCTUTYIIMOHHBIH cyn. KoHcTuTymuss - He TOibKO aTpulOyT CyBEpeHHUTETa
roCyapCTBa, HO Y BBIPAKEHHAs B IPABE€ YaCTh HAIIMOHAIBHOW MJICHTUYHOCTH HApOJ1a
Kak HMCTOYHMKa BiacTh. B 3Tom kadectBe KoHCTHTYIMA, KaK FOPUIAYECKHAM AaKT,
oOpaliieHa He TOJIbKO K «BHYTPEHHEI» CTOpOHE ObITUSI TOCYAapCTBA, HO U BOILJIOIIAET
€ro MEXJAYHApOAHYI0 MPaBOCYOBEKTHOCTh, SBIISISICH BBIPAKEHHEM €ro BOJIH,
oOpaléHHbBIM «BOBHE» - K JPYTUM YYaCTHUKAM MEXKIyHApOJHOU >ku3HU. [loaTomy
OJlHA M3 BBICOKMX MHUCCHH OpraHa KOHCTUTYIMOHHOTO MPABOCYAUS - BBICTYNAaThb
«XpaHUTEJIEM AYTEHTUYHOCTH» MEXIYHAPOAHOTO BOJICU3bBABJICHUS TOCYIApCTBA U
€ro Hapo/Ja, KaKk UCTOYHHMKA IOCYJapCTBEHHOW BIACTH.

D10 B nosiHON Mepe oTHOocuTcs K Koncrurymum u KoncturynmonHomy cyny
Koipreizckoit PecryOnuiku, npeamOyiia KOTOpPOM, yTBEpKJIasi OCHOBBI MOIJIMHHOIO
HApOJOBJIACTHUS, IPUHIUINBI BEPXOBEHCTBA ITpaBa, CIPABEIIMBOCTH U PABHOIIPABUS,
OJTHOBPEMEHHO IMPOBO3IJIAIAET M 3aKPEIUISICT BEPHOCTh TPAMUIMAM IPEIKOB,
cienoBaHue 3aBetaM MaHnaca BenmukoayiHOTO «KUTh B €IMHCTBE, MUPE U COTJIACHH,
B TapPMOHHHU C TIPUPOOI». DTU, HATMIOTHEHHBIE TTTyOOKUM CMBICIIOM U JJOCTOMHCTBOM
CJIOBa, OCOOEHHO SIPKO WM MPOHUKHOBEHHO BOCIPUHUMAIOTCS 371eCh - Ha Oeperax
BOCXHMTHUTEIBHOIO IO CBOEU Kpacorte, Morydyero u myaporo Mccebik-Kyis. Mckpenne
npu3HaTeneH opranuzatopam KoudepeHInn 3a BO3MOKHOCTh BHOBb OKa3aThCsl B
ATOM 3aMeyvaTeIbHOM, CBATOM JiJ1s1 Hapoaa Keipreisctana mecre!

['my6oko cumBoMmMYHO, 4TO 35-neTHUi 100mieit KoHCTUTyIIMOHHOTO cyna
Keipreizcrana coBnagaer ¢ 10-metueM Hawyana mpaktudeckou aesarenbHocTu Cyna
EBpa3niickoro »KOHOMHYECKOI'O COK3a - OpraHa MEXIyHapOJHOI0 MpPaBOCYIus,
OJHOTO W3 [JBYX IIOCTOSIHHO JEWCTBYIOIIMX OPraHOB JTOM MEXIYyHapOIHOU
OpraHu3allid  PETHOHAIBHOW JKOHOMHWYECKOM  HHTErpallMy, CO3JaHHOTO B
cooTBeTCTBUU € [loroBopom o EBpaznilcCKOM 3KOHOMHUYECKOM COIO3€, TOANMCAHHBIM
B Actane 29 wmas 2014 roma. [na MeHs - BelUKas YeCTh MNPEACTABIIATHL Ha
Kondepenunn HOBBIM coctaB cyneid Cynma EADC, npucTynuBIIMII K CBOUM
obsi3anHOCTSIM 1 stHBaps 2024 rona.

Ha Cyn Coro3a BO3/10KE€HA BBICOKAash MHCCHUSI, BO MHOIOM CXO0Xasi C TOW,
KOTOPYH0 B pPaMKax HAIlMOHAJIbHBIX [PABONOPSAKOB  BBINOJHSIOT  OpPraHbl
KOHCTUTYLIMOHHOTO MpaBocyaus. B paMkax Hamero MeXrocyaapCTBEHHOTO
00BEIMHEHUST KKOHCTUTYUPYIOUTUMY aKTOM, HA OCHOBE KOTOPOT'O BHICTPAUBAETCS BCS
cucrema npasa Coroza, siBisercs JloroBop o EBpa3uiickoM 3KOHOMHUYECKOM COO3€, a
Cyn BBICTYHaeT €ro «XpaHHUTENEeM» - TMPU3BAH OCYIIECTBISATH KOHTPOJb 3a
COOTBETCTBHEM [[OrOBOpY IpyruxX MEXAYHApOIHBIX AOTOBOPOB B paMkax Corosa,
pemieHnii  EBpasWiicKOM  3KOHOMHYECKOM KOMHCCHUH, a TakKXke JICUCTBUU
roCy/IapCTBUJICHOB, 00eCneunBaTh eoduroodpasHoe npumenenue mpaBa Coro3a €ro
OpraHaMH ¥ BCEMH rocyAapCTBAMU-UJICHAMH.
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B cBoto ouepenpb, 3adukxcupoBanHas B npeam6Oyia Jlorosopa o EADC - B oqHOM
POy C TPUHLIMIIOM CYBEPEHHOTO paBEHCTBA TOCYJAapCTB, «HEOOXOAMMOCTb
0€3yCIIOBHOTO COOJIOJICHUSI MPUHIIMIIA BEPXOBEHCTBA KOHCTUTYLHOHHBIX TpPaB U
CBOOOJ YEJIOBEKA U rpakJlaHUHay» - sBisieTcs it Hac, cyaei Cyaa Coro3a o1HUM U3
OCHOBOITOJIATAIOIIKUX 3JIEMEHTOB BCEH «apXUTEKTypbl» JloroBopa. DTOT UMIEepaTUB
dopmupyet coaepkanue oobekta u uenu Jorosopa o EASC, B cBete koTopbix Cyn B
COOTBETCTBHUM C  OOLICHPU3HAHHBIMA  HOPMAaMH  MEXKJIyHapOAHOTO  IpaBa,
OCYLIECTBJISIET TOJKOBaHHE /[oroBopa v MHBIX, OCHOBAaHHBIX Ha HEM akTOB Cor03a.

Ha 0aze pannoro mnonoxxeHusi npeamOyiel JloroBopa Cyaom B jgene o
nencuonHom obecneuenuu cayrcawux Coroza (Ne P-5/18) B kadecTBe o00111€TO
npunnumna mnpasa Coro3a chopMyIHMpOBaHO MPABUIIO O HEOOXOAUMOCTH OOeCTIeUeHUs
B pamkax Coro3a 3alMThl PaB U CBOOO/T UETOBEKA M IPAKJAHNHA HA YPOBHE HE HUXKE,
4YeM B rocyJapcTBax-uwileHaxX. OTOT K€ MOAXOJ OTPaKEH U B KOHCYJIbTaTHUBHOM
sakmrodeHnu ot 28 mapta 2024 roma (Ne P-2/24) mo nmeny o npaee na neucuio 3a
gvicay2y Jiem, Ha COAEPKAHUE KOTOPOIrO 3HAYUTEIBbHOE BIMSHUE OKa3alld MHEHUS,
BbICKa3aHHbIe B OTBET Ha 3anpoc Cyna EADC KOHCTUTYHIHMOHHBIMU M BEPXOBHBIMU
CyJaMH TOCyAapCTB-4JICHOB, B TOM uuciie KoHcTutynnonHoro cyaa KeIpreizckon
PecnyOnmku.

C ynoBneTBOpeHueM oTMmeuaio, 4To B KeIpreickoit PecmyOmuke mpUHATEHI
MPaKTUYECKUE 3aKOHOAATENIbHBIE MEphl MO HMMIUIEMEHTALMM IPABOBBIX IMO3UIIMM,
3aKpEIUVIEHHBIX B YINOMSHYTOM KOHCYJbTaTUBHOM 3aKJIOUEHUU. ODTO MPHUMED,
JIOCTOMHBIN TOApaXKaHWs, BECOMBIA BKJIAJ B oOecleueHne eIuHOO0Opa3HOTO
npuMmeHeHus npasa Coro3a €ro opraHaMM M BCEMH IOCYJapCTBaMU-4ylI€eHam. IJTOT
OMBIT - HarJIsiAHAs WJUTIOCTPALUS TOTO, YTO B YCJIOBHUSIX €BPA3HIICKOW HMHTETpPallUH
uHCTUTYT «1paBa Coro3a», hopmupyembiii Ha ocHoBe [loroBopa o EADC B kauecTBe
0CcO00M  MOJCUCTEMBI CHCTEMBl MEXIYHAPOJHOIO IpaBa, HE CYIIECTBYET
«OCOOHSIKOM», a TECHO B3aUMOJICHCTBYET C HAIIMOHAIBHBIMU TIPABOMOPSAKAMU
roCy/apCTB-4lI€HOB U, Oojiee TOro, BHE TaKOro B3aUMOACHCTBHS HE MOXKET
3((PEKTUBHO BBIOJIHATH CBOIO PETYJIATUBHYIO (QYHKIHIO.

Ha pas3HpIX «mtomaakax» He pa3 FTOBOPUI U C YJIOBOJBCTBUEM MOBTOPIO: MBI,
MEXTyHapoaHbIe cypu BUAUM B KoncTuTynmonnom cyne Keipreizckoit PecriyOnuku,
OpraHax KOHCTUTYIIMOHHOTO KOHTpOJSl M BEPXOBHBIX CyJaX TIOCYJapCTB-WJICHOB
EADC, pabortaromux B HUX KOJUIETax HAIIMX €IUHOMBIILICHHUKOB, HAJAEKHBIX U
BOXHBIX MNapTHEpoB. OcCHOBa [ HAIIEro MNapTHEPCTBA - HE TOJBKO B
IPEUCIIOTHEHHOM TPAJAUIIMOHHON JYIIEBHOW TEIUIOTHI W YBAXEHUS B3aUMHOM
YeJI0BEYeCKOM TATOTEHHWH, @ B BEPHOCTH CBOEMY MNPOPECCHOHATIBHOMY JIOITY U
IPU3BAHUIO, IPUBEPKEHHOCTU BEpXOBEHCTBY IIpaBa.

VYOex1€H: pa3BUTHIO CHCTEMHOIO - 3aMHTEPECOBAHHOTO U MPOGECCUOHATBHOTO
muaigora Mmexay Cyaom EADC u HammMmu KojuleraMd B BBICHIMX CYJIEOHBIX
MHCTAHIUSAX TOCYJIapCTB-UJIEHOB BO WMsS YTBEPKJCHUS BEPXOBEHCTBA MpaBa HET
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anbTepHaTuBbl. [IpojoikeHre COBMECTHOM pabOThl HaJl COBEPIICHCTBOBAHUEM
MEXaHU3MOB TAaKOT0 JIMajiora - Halla o01as 3ajaya.

B 3T10i1 cBsi3u ¢ TIIyOOKUM YJIOBJIETBOPEHHEM OTMEYald W HaACKCh Ha
JaJIbHENIIIee pacIlIUpeHre U YIIIyOJIEHHWE CIIOKMBILEHCS TpaJulMM MapTHEPCKOIO
B3aumozeicteuss Cyma EADC ¢ KosHctutynnonHsiM cyaoM  KbIprei3ckou
PecnyOnukwu.

B 3akiroueHue xo4y OT Bceeil AyIIM IOKeaaTh ycmexa U IJIOAOTBOPHOH
pabdorsl KoH(epeHuuu, a BceM e€ y4YyacTHMKaAM - PaJoCcTH OT BCTpeyH,
APY/KECKOro OOLICHHMS M IPeIaraeMoi OpraHu3aTopaMu 00raroi KyJabTypPHOM
porpaMmmal!».

IIncsMeHHOE NPUBETCTBEeHHOE C10BO Dapxana A0ay.iaeBa -
npencenatenss KoHCTUTYLIMOHHOTO cyna AzepOaiikaHckoi PecyOnuku

«YBaxkaembiil rocioauH Ilpeacenaren,

[IpumuTe wnckpenHue no3zapasiieHus oT uMmeHu KouctutynuonHoro Cyna
Azepbaitkanckoi PecryOiauku B ¢Bsi3u ¢ 35-j1eTrieM ocHOBaHUsI KOHCTUTYIIMOHHOTO
Cyna Keipreizckoit PecriyOnnku.

Co3zpnanune KonctutynmonHoro Cyja cTajno BaXXHbIM IIaroM Ha IyTH
(opMHpOBaHUA JEMOKPATUUECKOT0 M MPAaBOBOIro rocyaapcrsa B KbIpreizcrase.

Co aHs NpoBO3MIAIIEHHs] HE3aBUCHUMOCTU M NpHUHATHS HoBoW KoHcTuTynuun
Koucrurynuonnsiii Cyn Keipreizckoit Pecriy0inku B35 Ha ce0si BICOKYI0 MUCCHIO
1o 3amuTe OCHOBHOI'O 3aKOHA CTPaHbl, yTBEPAUBILINCH B KQUECTBE BBICIIETO OpraHa
CyJ1IeOHOH BIacTU B 00JAaCTH KOHCTUTYIIMOHHOTO KOHTPOJISL.

3a mepuon csoen pnearenbHOCTH Konctutyrmonneii Cyn  Keipreizckoi
Pecnybnuku  BHec  Oomplioil  BkiIaa B oOecrnedeHUE  KOHCTHUTYIIMOHHOM
cinpaBeasiuBoctd. Crenyer oTMeTuTh ocoOblii Bkian Koncturyumonnoro Cyna B
YKpEIJICHHe HE3aBHCHUMOCTH W  aBTOpUTETa CyAeOHOW  BIACTH, 3aIUTY
KOHCTUTYIIMOHHBIX TpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB Ipak/JaH, pacllIUpeHue
JOCTyMa K MPaBOCYIUIO.

Mpbl BBICOKO ILIEHUM cOTpyaHH4YecTBO Mexay KonctutyunonueiM Cyaom
Azepbaitpkanckorr  PecniyOnmukn  u KonctutynumonubiM  Cyaom  Keiprei3ckoit
PecnyOnrku, KOTOpble OCHOBBIBAIOTCS HA JPYKECTBEHHBIX U OPATCKHUX CBA3SIX MEXKIY
HallUMU CTpaHaMM M Hapoaamu. HajmeeMcs Ha nanbHeilllee yKpersieHUE Hallux
cBszeil kak B pamkax Koudepennun Koncrurynnonusix Opucnukiuii Tropkckoro
Mupa (TURK-AY), apyrux opraHusanuii B cepe KOHCTHTYLMOHHOIO IPAaBOCYIHs,
TaK U Ha IByCTOPOHHEU OCHOBE.

YBaxkaembliii rocnioauH Ilpeacenaren,
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Eme pa3 mno3gpaBasiin Bac wum Bech KouiekTMB ¢ 35-ieTHem
Koncruryunonnoro Cyna Keipreizckoih Pecny0uuku, Kejlalo Kpenkoro
310POBbsl, 0JIArONOJYYHS U JAJTbHEHIINX YCIIEX0B B 1esATEJbHOCTH.).

Ceccua 1 «Onoim cmanoeienus KOHCIMUMYUUOHHO20 RBPABOCYOUsL:
oocmudicenus, npooJiemvl U 6bl306bl)

«The Constitutional Court of the Republic of Croatia in the Interpretation of the
Highest Values of the Constitutional Order»
Mr. Mato Arlovié, Deputy President of the Constitutional Court of Croatia

— Abstract

The values stated in the Constitution of the Republic of Croatia are, according
to the Constitution itself, the highest values of the Croatian constitutional order and the
basis for its interpretation. The framer of the Croatian Constitution consciously and
deliberately adopted this commitment in defining and regulating the highest values of
the constitutional order, guided by the fact that these values are simultaneously the
highest values and the foundation of a modern democratic social community,
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organized and constitutionalized as a state governed by the rule of law and the
Constitution, human rights and freedoms, the separation of powers, multiparty
democracy, a market economy and social justice.

Consequently, the interpretation, realisation and protection of the highest values
of the constitutional order of the Republic of Croatia is of exceptional importance for
its implementation across all areas of life as a modern democratic state governed by
the rule of law and the Constitution.

All are obliged to interpret, respect, apply and protect the highest values of the
constitutional order of the Republic of Croatia. However, unlike others, the
Constitutional Court, as the guardian and protector of the Constitution, has the final
word with respect to this duty. This is simply because, in defining its jurisdiction and
tasks, the framer of the Croatian Constitution assigned and prescribed such a role to it
in the Constitution itself.

In this paper, | aim to address the tasks and jurisdiction of the Constitutional
Court of the Republic of Croatia in the interpretation and protection of the highest
values of the constitutional order, and thereby also the fundamental values, ideals,
principles, and objectives of the democratic social and state community.

Keywords: constitutional values, Constitutional Court, Constitution,
constitutional adjudication, values of democratic society, rule of the Constitution and
law

— |. Introduction

The framer of the Croatian Constitution decided, in adopting the Constitution of
the Republic of Croatia (hereinafter: the Constitution), to prescribe the highest values
of the constitutional order of the Republic of Croatia therein. It did so in Article 3 of
the Constitution ! , which reads: “Freedom, equal rights, national equality,
peacemaking, social justice, respect for human rights, inviolability of ownership,
conservation of nature and the environment, the rule of law and a democratic
multiparty system are the highest values of the constitutional order of the Republic of
Croatia”. The stated highest values of the constitutional order of the Republic of
Croatia were supplemented during the 2000 constitutional amendments by the
inclusion of the value “gender equality”, as well as by an addition determining their
importance and impact on the interpretation of the Constitution, and thereby its
execution. This addition reads: “and the basis for interpreting the Constitution®”. By
means of these amendments, the constitutional values were defined and prescribed in

1 Constitution of the Republic of Croatia, Official Gazette No. 56/90
Z See the current Article 3 of the Constitution of the Republic of Croatia in force as published in: Constitution of
the Republic of Croatia, Official Gazette No. 85/10 - consolidated text
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the Croatian Constitution, as was their importance for its interpretation, and they
remain in force today.

In adopting its Constitution in 1990, the Republic of Croatia decided to accept
and prescribe constitutional values within its content for several reasons, among which
the following, in my opinion, are of prevailing importance: First, by accepting and
prescribing the highest values of its new constitutional order, the framer of the Croatian
Constitution clearly, from the perspective of constitutional law, drew a line of
demarcation under which the 1990 Croatian constitutional order, following the holding
of multiparty elections and the founding of multiparty democracy, is differentiated
from the former socialist self-managing constitutional order. Second, through the
prescribed highest values, the framer of the Croatian Constitution expressed the will
of the majority of the Croatian people as an equal community of citizens regarding the
values on which they wished the Republic of Croatia to be constitutionalized as both a
social and a state community. Third, through such an approach, the framer of the
Croatian Constitution brought the Constitution, “among other things, closer to a certain
generality, commonality with other constitutions of new democracies and beyond®”.
Fourth, by prescribing the highest values of the constitutional order within the
Constitution itself, the framer of the Croatian Constitution created a constitutional
basis for the unquestionable legitimacy and effectiveness of the Constitution. In fact,
the framer of the Croatian Constitution was aware of the understanding that “for a
constitution to be effective, it must coherently anchor the legislative, executive and
judicial processes of the political system in legally rigorous procedures and decisions.
To be legitimate, by liberal and democratic criteria, fundamental law ought to
incorporate a full set of civil and political rights, as well as mechanisms guaranteeing
the democratic and public character of the political process*’. Fifth, through the
constitutional definition and prescription of the highest constitutional values, the
framer of the Croatian Constitution sought to express a commitment to “following the
positive Croatian state-legal tradition”, as well as “a return to the European and
reliance on the North American legal and constitutional tradition”, and the desire to
have “a constitution of more lasting value ... suited to the ordinary person — the citizen
and the people®”. By prescribing the highest values of the constitutional order within
the very text of the Constitution, the framer of the Croatian Constitution undoubtedly
sought to assert a firm political position not to write and adopt “some formal, utopian,
abstract constitutional text existing outside time and place, but rather a real, concrete
constitution which, by guaranteeing human and civil rights, and by guaranteeing the
rule of law and not the rule of exclusive ideas and individuals, as had hitherto been the
case, would become a foundational and lasting legal document of value for the
Croatian people and all citizens of Croatia®’. The Constitution is itself founded upon
the highest values of the constitutional order which it prescribes. The passage of time
has shown that it is a valid constitutional act which, with amendments and supplements
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(without any essential change to the values on which it rests), remains in force to this
day.

Moreover, it has become a historical document which already deserves to be
declared a cultural good of general interest to the Croatian people and all its citizens.
What follows are several important arguments on which | base, and by which | justify,
the position | have presented. First and foremost, the 1990 Croatian Constitution is an

3 See further: Baci¢, A., “Ustav Republike Hrvatske i najviSe vrednote ustavnog poretka”, Collected Papers
of the Faculty of Law in Split, Vol. 49, No. 1/2012, p. 10.

4 Ibidem, Baci¢ A., who in the same paper refers to Arato A. and his work: “Constitution and Continuity in
the East European Transition”, Constellations, Vol. 1/1004, p. 92.

5 See further: Methodological foundations for the drafting of the 1990 Constitution in: Tudman, F,
“Politicka i metodologijska polazista te politicko-pravna nacela za izradu Ustava Republike Hrvatske", Minutes
No. 3 of the joint session of all chambers of the Croatian Parliament held on 25 July 1990, Reports of the Croatian
Parliament, Vol. I, 1990, No. 3, pp. 3-4. 6 Ibidem, p. 3

7  For more on Isensee’s understanding of revolutionary and state-building constitution-making, see his
book:

“Drzava, ustav, demokracija”, Politicka kultura, Politicka kultura, Zagreb, 2004, p. 99.

8  The Croatian Independence Referendum was held on 19 May 1991, at which voters cast their ballots on
the question of Croatia’s independence from the SFRY. A total of 93.24% of those who participated in the

referendum voted in favour of the independence of the Republic of Croatia. See: 19 May - Croatian
Independence Referendum, at: http://www.sabor.hr

original example of revolutionary and state-building constitution-making in Isensee’s
sense’.

In fact, a referendum on Croatian independence was called and held on the basis
of the 1990 Croatian Constitution. The influence of the highest values of the
constitutional order, as accepted and prescribed therein, on the will of the electorate to
vote in such high numbers for the independence of the Republic of Croatia at the
referendum was considerable, although it remains insufficiently studied from a
scholarly perspective®. It should also be noted that, although the referendum was not a
vote on a change of political system, the almost plebiscitary support of the electorate
for Croatian independence simultaneously served as confirmation of the new
Constitution and the constitutionalized Croatian state community, founded upon an
entirely new system of values radically different from those on which the former
sociopolitical system was based. A radical change in the constitutional structure of the
sociopolitical system in the Republic of Croatia brought about revolutionary
constitutionmaking. At the same time, the Constitution substantively provided a valid
basis, founded upon the values it prescribes, for the adoption of all future decisions,
starting from the referendum vote and culminating in the Decision on the termination
of the state and legal ties with other republics and provinces of Yugoslavia (SFRY) of
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8 October 1991, by which the Republic of Croatia became a fully autonomous,
independent, sovereign and internationally recognized state within its complete
territorial borders. In this sense, through the 1990 Constitution, the framer of the
Croatian Constitution also achieved constitutional state-building.

The highest values of the constitutional order of the Republic of Croatia, and the
Constitution as a whole, which rests upon them, also played a significant role in the
realisation of these objectives. Indeed, it can rightly be said that the highest values of
the constitutional order of the Republic of Croatia, as prescribed by its Constitution,
are the very heart of the Constitution and of the constitutional order founded upon it
and aligned with it.

In this sense, it is indisputable that the highest values of the constitutional order
of the Republic of Croatia, as prescribed by its Constitution, are indispensable elements
that define the constitutional identity of the Republic of Croatia. Precisely for this
reason, the framer of the Croatian Constitution found it necessary, during the
amendment of the Constitution, to supplement Article 3 of the Croatian Constitution
by prescribing that the highest values of the constitutional order are also “the basis for
interpreting the Constitution®”. Indeed, it can rightly be said that the highest values of
the constitutional order of the Republic of Croatia constitute its very telos?, as they
express the very purpose of the matter, that is, the constitutionally determined
legitimate objective, which should be interpreted as the very purpose and foundation
of the Constitution and the constitutional order grounded in it.

— 1. On the Concept of the Highest VValues of the Constitutional Order of
the Republic of Croatia

In everyday language, the term value is understood to mean “the fundamental
beliefs and attitudes on which society or the activity of public or covert association is
founded®”. We might further say that values are an expression of what we accept as
our own, because they give meaning to our lives, guide our actions, and connect us
with others who share them. What we are really dealing with are the most important
moral norms — values, on which our fundamental beliefs and our commitments
regarding what is good or not, and what is or is not important, are based.

Values are an extremely important basis for establishing rules by which we
regulate social relations. Of course, not just any values, but above all those around
which there is the greatest possible agreement among members of the social
community, and which are understood in shared substantive terms under that specific

3 Constitution of the Republic of Croatia, Article 3, Official Gazette No. 85/10 - consolidated text.

4In this paper, | understand telos in the Aristotelian sense, as a concept denoting the purpose, the end, and the
ultimate end of a thing’s existence: the final cause that gives meaning and directs its development toward that
end.

5 Cf. Ani¢, V., Rjecnik hrvatskog jezika, Novi Liber, Zagreb, 1998, p. 1317
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value. From what has already been said, several characteristics that are either
connected to values or derive from them become immediately apparent. The first is
that these are conceptual categories which are not defined in substantive terms, but are
capable of being defined. Because of this characteristic, it is especially important to
keep in mind the need to achieve the highest possible degree of agreement regarding
each individual value, both in terms of its formal expression (its form, name, etc.) and
In terms of its substance. However, since the positions of most interpreters dealing with
the substance of individual values differ — to a greater or lesser extent, for both
objective and subjective reasons® — in an organised and legally regulated society it is
necessary to entrust the interpretation of such values to an established independent and
autonomous legal body, whose interpretation of the substance of an individual value
should be regarded as generally binding. Such interpretation is, by its nature, a legally
binding decision, whose effects are equivalent to those of a statute. In contemporary
constitutional democratic states governed by the rule of law and the constitution, this
jurisdiction is entrusted by the constitutions to constitutional courts. This will be
discussed in more detail later on. The second characteristic arises from the degree of
(dis)agreement reached among members of society as to what is understood, in
substantive terms, under an individual value. The greater the degree of agreement
among members of the community, the greater the degree of homogeneity and
commonality among them. In such communities, the agreement reached on values and
their substance has a strong impact on stability, security and peace within them. Of
course, the reverse also holds true: the lower the degree of agreement on an individual
value, or on its substance, the higher the degree of distrust, disagreement, opposition
and even conflict within those communities, which destabilises, undermines and
threatens the stability, security and peace of that social community.

Given the reasons above, it is clear how important it is to take a position on the
concept of value in general, and, of course, specifically in relation to each individual
value. For that reason, | will cite one possible legal definition of the concept of the
highest values of the constitutional order of the Republic of Croatia, a definition from
which all public and state authorities most commonly proceed in their actions, and
which | also accept as an individual, despite the fact that it carries only the authority
of its authors rather than the generally binding legal force that, for example, the
decisions of the Constitutional Court of the Republic of Croatia (hereinafter:

6 2 T understand objective reasons as the actual influences on the perception of the substance of individual values
that arise from social relations, for example through the development and application of new technical means,
technologies, organisations and communications. Subjective reasons primarily refer to reasons that arise from
one’s own understanding of an individual value, based on personal knowledge, beliefs and/or convictions and
commitments.
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Constitutional Court) have in the Republic of Croatia’. This concerns the definition of
constitutional values as the highest values of the constitutional order of the Republic
of Croatia, provided by the working group of the President of the Republic of Croatia,
which prepared the expert proposal for constitutional amendments in 2000.

In addressing the definition of the concept of constitutional values, they
concluded as follows: “The entirety of the constitutional values listed in Article 3 of
the Constitution constitutes the fundamental framework for the existence of
constitutional law in the Republic of Croatia. Thanks to constitutional values such as
“freedom”, “equality” and “multiparty democracy”, the citizens of the Republic of
Croatia, in the most recent elections, demonstrated a clear commitment to the objective
of restoring, affirming, and truly emancipating the dignity of the citizen as
decisionmaker, as well as to affirming Croatia as a constitutional democratic state
worthy of the highest attributes in this area. In this sense, constitutional values are not
only a source of the motivating force behind individual civic virtues, but also the
foundation of constitutional and lawful action by state and other bodies whose primary
task is the realisation of the Constitution. The constitutional functions exercised by
state bodies — above all the legislative, executive, etc. — as well as the functions of all
other public law entities, are nothing other than the realisation of meanings that must
be attributed to constitutional values under all circumstances, however specific they
may be. The amendment to Article 3 of the Constitution, which states that
“constitutional values ... are the basis for interpreting the Constitution and the law”,
aims to strengthen constitutionalism and to facilitate general guidance in the
application of the Constitution. However, this amendment would be of particular
assistance in facilitating the constitutional jurisdiction of the Constitutional Court,
especially its authority to decide on the conformity of laws with the Constitution.®

From the cited text containing the definition of constitutional values, one can
understand, on the one hand, their conceptual definition, and on the other, their
constitutional position, importance and impact on the execution of the Constitution and
the entire constitutional order founded upon it, and thirdly, their legal force.

- |Il. On the Position and Importance of the Highest Values of the
Constitutional Order of the Republic of Croatia

The position of the highest values of the constitutional order of the Republic of
Croatia was determined by the framer of the Croatian Constitution in the Constitution

7 Article 31(1) of the Constitutional Act on the Constitutional Court of the Republic of Croatia, Official Gazette No.
49/02 - consolidated text, states: “The decisions and the rulings of the Constitutional Court are obligatory and
every individual or legal person shall obey them”

8 See further: Material of the working group of the President of the Republic of Croatia which prepared the expert
proposal for constitutional amendments in 2000, available at:
https://www.predsjednik.hr/Download/2003/09/10/radnaskupina.doc.
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itself, and, as befits this constitutional category, placed immediately within Chapter Il
— Basic Provisions, which substantively comprises Articles 1 to 13 of the Constitution.
They are themselves substantively prescribed in Article 3 of the Constitution.
However, a legitimate question arises as to whether the highest values of the
constitutional order set out in Article 3 are the only constitutional values on which the
Constitution rests and from which, in substantive terms, its normative content is
derived. Some, including the Constitutional Court, consider that in addition to the
highest values of the constitutional order stated in Article 3, the values contained in
Article 1 of the Constitution should also be added. In doing so, they primarily refer to
the constitutional assertion of Croatia as a “social state” (Article 1(1)) and to paragraph
2 of the same article, which prescribes the principle of popular sovereignty®.

An even more complex situation arises from the positions of some of our
eminent constitutional scholars, who, starting from the title of Chapter Il — Basic
Provisions, argue that certain values are “both values and principles (for example, the
separation of powers is a value under Article 3 of the Constitution, and a principle
under Article 4). Finally, certain constitutional articles factually contain principles,
even though they do not formally designate them as such. Thus, Article 5 contains the
principle of constitutionality ... or, for example, Article 16(2) of the Constitution,
which contains the principle of proportionality ... etc.}®”

In my opinion, a certain degree of confusion in defining what does or does not
constitute a highest value of the constitutional order has also been caused by the
approach which assumes that other constitutional values are likewise “the highest
values of the constitutional order”. For me, there is no doubt that the social state is a
constitutional value and a constitutional category contained in the Constitution.
However, it must be acknowledged that the framer of the Croatian Constitution did not
include that constitutional value among the highest values of the constitutional order
as prescribed in Article 3 of the Constitution. In fact, instead of including the value of
the “social state”, the framer of the Croatian Constitution included the value of “social
justice” in Article 3. It does not take great deliberation to conclude that social justice,
as a highest value of the constitutional order, is not substantively identical to the
constitutional value of the social state. That will suffice for now; more on the
similarities and differences between these concepts on another occasion. In my view,
what is important to observe and acknowledge is the constitutional fact that the framer
of the Croatian Constitution did not include all constitutional values in Article 3 as the
highest values of the constitutional order. The framer of the Croatian Constitution

9 See further: National Report of Republic of Croatia prepared by the Constitutional Court of the Republic of
Croatia: Answers to the Questionnaire for the 17th Congress of the Conference of European Constitutional
Courts, held in Batumi, Republic of Georgia, 29 June - 1 July 2017, Zagreb, October 2016, p. 3.

10 Baci¢, A., “Ustav Republike Hrvatske i najvisSe vrednote ustavnog poretka”, Collected Papers of the Faculty of
Law in Split, Vol. 49, No. 1/2012, p. 15
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made a clear distinction, that is, a differentiation, between them, and determined that
only those prescribed in Article 3 are to serve as the basis for interpreting the
Constitution.

In doing so, the framer of the Constitution sent a clear message to all state
authorities (legislative, executive and judicial), as well as to other public bodies, that
in the execution of the Constitution, they are obliged to proceed from its highest values
of the constitutional order, including in situations where they are required (read:
obliged) to interpret the Constitution itself for the purposes of its elaboration and/or
direct application, when and if a given part of it has not been elaborated by statute or
other regulation.

The stated approach of the framer of the Croatian Constitution is of great
assistance as a guide to where interpretation of the Constitution should begin for the
purposes of its execution. This, of course, does not mean that interpreting the
Constitution solely based on the highest values of the constitutional order is sufficient
for its execution. The Constitution is a whole, and its entirety consists of all its
constitutional values, the highest values of the constitutional order, as well as its
principles and the individual rights and freedoms prescribed by the Constitution,
Therefore, in each individual case of the Constitution’s specific execution, it is
necessary to approach it as a whole, to interpret it as such, and to apply it accordingly
to the matter at hand!’. The stated approach is necessary and justified because the
highest values of the constitutional order do not, for example, in concreto, encompass
the human rights and freedoms guaranteed by the Constitution. Moreover, in
proceedings concerning the protection of human rights and fundamental freedoms
guaranteed by the Constitution, applicants filing a constitutional complaint are obliged
to invoke the specific human right and fundamental freedom they believe to have been
violated, and not merely an individual highest value of the constitutional order.
Nevertheless, even in such cases, when interpreting whether the applicant’s
constitutional rights and freedoms have been violated, the Constitutional Court bases
its interpretation on the interpretation of the highest values of the constitutional order.

One might conclude that by doing so, the Constitutional Court treats the highest
values of the constitutional order as superior to other provisions of the Constitution.
Such an assessment would be both incorrect and incomplete. Not only because the
Constitutional Court “consistently emphasises in its practice that it proceeds from a
comprehensive approach to the Constitution and considers its provisions as an
indivisible whole”, but above all because of the answer as to why it proceeds in this
way. The answer to this “why” has also been provided in the Republic of Croatia by
legal science. In summary, that answer is evident from the following citation: “The
Constitution of the Republic of Croatia, following the example of certain modern
European constitutions, defines in Article 3 the highest values of the constitutional
order of the Republic of Croatia as a summary of the ethical understanding on which
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the Constitution is founded, and thereby as the basis for interpreting the constitutional
text as a whole and its individual provisions ... Most of these concepts are further

17 The Constitutional Court of the Republic of Croatia has also expressed its position on the view that the
Constitution of the Republic of Croatia constitutes a whole and must be interpreted as a whole, but always in
accordance with the highest values of the constitutional order. See its decision No. U-13789/2003 of 8 December
2010, Official Gazette No. 142/10

elaborated in the constitutional provisions that guarantee certain human rights and
fundamental freedoms. But the provision of Article 3 itself serves as the basis for
interpreting the other constitutional provisions, and thereby as guidance to the
legislator in elaborating individual freedoms and rights ... It also clearly indicates that
the protection of human rights cannot be separated from the other fundamental
principles of the constitutional system, but depends on the coordinated application of
that system as a whole. In short, the protection of human rights is inseparable from the
development of democratic political institutions, an independent judiciary and, more
broadly, from the requirements of the rule of law as encapsulated in the constitutional
provisions on the highest values of the constitutional order!!”.

The content of the cited text clearly demonstrates the importance that the highest
values of the constitutional order hold for the Constitution and for the Croatian
constitutional order founded upon it. They are accepted in the Constitution as socially
recognised ethical values upon which the Croatian social and state community rests.
At the same time, as such, they constitute an essential part of the constitutional identity
of the Republic of Croatia. Accordingly, the framer of the Croatian Constitution
assigned the highest values of the constitutional legal order, on the one hand, a sui
generis regulatory role by prescribing in the Constitution that they are the basis for
interpreting it, and on the other hand, the role of binding constitutional guidelines for
its interpretation when determining what constitutes the very spirit of the Constitution
and which constitutionally legitimate objective is to be achieved through the execution
of its other provisions in specific cases on the basis of those values. At the same time,
the framer of the Croatian Constitution enabled the highest values of the constitutional
order to be interpreted “progressively and dynamically, in light of these living,
conceptually and methodologically complex, value-based concepts”. Such an
approach by the framer of the Croatian Constitution regarding the importance and
purpose of the highest values of Croatia’s constitutional order granted their interpreter,
especially the Constitutional Court, the possibility of approaching them from the
perspective of constitutional judicial activism, that is, of interpreting and executing
them by adapting their substantive meaning to current, prevailing changes in society,
while preserving its fundamental values and ideals grounded in democratic values, thus

11 Smerdel, B., “Ustavno uredenje europske Hrvatske”, Narodne novine d.d., Zagreb, 2013, pp. 290- 291
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ensuring the consistency and vitality of the Constitution with current social values,
circumstances and expectations that are predominantly present in real social relations,
while respecting the fundamental values of the constitutional order.

= [\V. The Constitutional Court of the Republic of Croatia in the Protection
and Interpretation of the Values of the Constitutional Order

The position, tasks, jurisdiction and proceedings before the Constitutional Court
are regulated exclusively by legal acts and norms of constitutional force. These matters
relating to the Constitutional Court are regulated in the Republic of Croatia by: a) the
provisions of the Constitution itself 2, and b) the Constitutional Act on the
Constitutional Court of the Republic of Croatia?’, which is adopted in accordance with
the procedure and in the manner prescribed for the adoption of the Constitution itself.,

This paper does not address the position, jurisdiction, or proceedings before the
Constitutional Court, as its aim is to answer the question of the role of the
Constitutional Court in the protection and interpretation of the highest values of the
Croatian constitutional order.

It takes as its starting point the constitutional fact that the Constitution
prescribes, as the fundamental general constitutional task of the Constitutional Court,
that it “shall guarantee compliance with and application of the Constitution of the
Republic of Croatia and shall base its work on the provisions of the Constitution of the
Republic of Croatia and the Constitutional Act on the Constitutional Court of the
Republic of Croatia??”. On the other hand, in all its proceedings (abstract review of the
constitutionality of laws, review of the constitutionality and legality of other
regulations, and in proceedings based on constitutional complaints for the protection
of human rights and fundamental freedoms), the Constitution prescribes (for the Court
and for other subjects) that the highest values of the constitutional order of the Republic
of Croatia form the basis for interpreting the Constitution?3. In carrying out this task,
the Constitutional Court is faced with three questions that serve as starting points in
the interpretation and protection of the highest values of the constitutional order of the
Republic of Croatia. First, through its interpretation, the Constitutional Court must
establish reasonable and generally accepted positions on what it understands, in
substantive terms, by each individual highest value of the Croatian constitutional legal
order. This is necessary for at least two reasons. Firstly, constitutional values are
formulated and prescribed by the Constitution as conceptual categories that express
ethical values which the framer of the Croatian Constitution intended to be the highest
values of the constitutional order. This is because the framer considers that these values
should express the constitutional identity of the Croatian Constitution, as they are to a

12 The position, tasks, jurisdiction and proceedings before the Constitutional Court of the Republic of Croatia are
regulated by the constitutional provisions contained in Articles 126 to 132, which constitute a separate Chapter
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large extent (almost universally) accepted within Croatian society, and secondly,
because they are compatible with the same system of values upheld in today’s modern
democratic world, that is, the constitutional arrangements of developed democratic
societies and their states. However, although the highest values of the constitutional
legal order are, in substantive terms, definable, they are not concretised or
substantively prescribed in the constitutional text.

Proceeding from the task of the Constitutional Court as prescribed by a norm of
constitutional force, on the basis of which the Court guarantees compliance with and
application of the Constitution, and by which, in Héaberle’s sense, the framer of the
Croatian Constitution entrusted the Constitutional Court with the role and task of

V: The Constitutional Court of the Republic of Croatia. See Constitution of the Republic of Croatia, Official

Gazette No. 85/10 - consolidated text.

20 C
onstitutional Act on the Constitutional Court of the Republic of Croatia, Official Gazette No. 49/02 - consolidated
text.

21 S
ee Article 132(2) of the Constitution of the Republic of Croatia, Official Gazette No. 85/10 - consolidated text. 22
Article 2(1) of the Constitutional Act on the Constitutional Court of the Republic of Croatia, Official Gazette No.
49/02 - consolidated text.

23 3 Article 3 of the Constitution of the Republic of Croatia, Official Gazette No. 85/10 - consolidated text.

“Guardian and protector” of the Constitution'?, it is understandable that the framer
entrusted the Court with the final and conclusive word in the interpretation of the
highest values of the constitutional order as an essential part of constitutional identity.
And not only did the framer of the Croatian Constitution entrust it with such a task,
but it also prescribed and protected it by a norm of constitutional force. This was done
in Article 31 of the Constitutional Act on the Constitutional Court, which states that:
“The decisions and the rulings of the Constitutional Court are obligatory and every
individual or legal person shall obey them” (paragraph 1); “All bodies of the central
government and the local and regional self-government shall, within their
constitutional and legal jurisdiction, execute the decisions and the rulings of the
Constitutional Court” (paragraph 2); “The Government of the Republic of Croatia
ensures, through the bodies of central administration, the execution of the decisions
and the rulings of the Constitutional Court” (paragraph 3); “The Constitutional Court
might determine which body is authorized for the execution of its decision [or] ruling”
(paragraph 4); “The Constitutional Court may determine the manner in which its
decision [or] its ruling shall be executed” (paragraph 5). It is clear and indisputable

13 4 Haberle P., “Uloga i utjecaj ustavih sudova iz komparativne perspektive”, in Baci¢ A. and Bacic P., “Ustavna
demokracija i sudovi”, Split, 2009, p. 353.

14 Constitutional Act on the Constitutional Court of the Republic of Croatia, Official Gazette No. 49/02 -
consolidated text.
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from the cited provision of Article 31 of the Constitutional Act on the Constitutional
Court that in the event of any dispute regarding the interpretation of one of the highest
values of the constitutional order, the decisive interpretation is the one provided by the
Constitutional Court. Moreover, if such an interpretation exists, all individuals and/or
legal persons have no right to choose whether or not to accept, execute or obey it. They
must do so simply because it is prescribed by a norm of constitutional force that all
decisions and the rulings of the Constitutional Court, including those whose operative
part and/or reasoning contain the Court’s position on the interpretation of the highest
values of the constitutional order, are generally binding throughout the jurisdiction of
the Constitutional Court, that is, that they carry the force of law. The legal force
accorded to the decisions and the rulings of the Constitutional Court provides a
constitutional guarantee that the interpretation of the highest values of the
constitutional order of the Republic of Croatia will be uniform and generally accepted,
thereby avoiding any arbitrary or capricious interpretation. This is of exceptional
Importance for achieving unity and compliance in the execution of the Constitution
itself, thereby guaranteeing, strengthening and ensuring the implementation of the rule
of law, as well as its substantive components, such as compliance with the Constitution
and the law, legal certainty, and the realization of equality of all before the law without
discrimination on any grounds, as one of the highest values of the constitutional order.

Second, the highest values of the constitutional order of the Republic of Croatia
are stated and enumerated in Article 3 of the Constitution. However, neither that article
nor any other article of the Constitution assigns them a ranking or determines any
hierarchical structure among them. According to the Constitution, they are equal and
coequal. Nevertheless, in real social relations, contradictions may, and in certain cases,
will arise between individual values, or more precisely, between the ways in which
their substance is interpreted. In order to ensure an appropriate balance in the
interpretation of their substance so as to secure their alignment, which is necessary for
a harmonious, executable and effective constitutional legal order, it is necessary to
determine a body whose interpretation will be generally binding. As previously
explained, the framer of the Croatian Constitution designated the Constitutional Court
as that body. Third, building on the first and second points, the interpreters of the
highest values of the constitutional order are confronted with additional questions
arising from the objective reality of societal functioning and development. In
particular, this concerns questions arising from new scientific and professional
knowledge, inventions and patents, newly established technical and technological
processes, and the organization of society in the spheres of production, exchange and
consumption, as well as from the realization and fulfilment of personal, family and
societal needs in contemporary society. The facts and circumstances that arise from,
or are conditioned by, the societal factors mentioned above exert varying degrees of
influence (greater or lesser) on how each of us understands, in substantive terms, an
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individual highes value of the constitutional order. These understandings may differ to
a greater or lesser extent, or may be more or less similar, but they are, as a rule, not
identical. What form they take depends on many subjective and objective factors.
However, in order for the highest values of the constitutional order to be functional in
real social relations, that is, for them to be applicable and realizable through the
implementation of a functional Constitution®®, their interpretations in practice cannot
and must not differ in substantive terms. It is the constitutional task of the
Constitutional Court to ensure a uniform and commonsense interpretation of these
values that will be generally accepted, constitutionally and legally grounded, and
applicable.

— V. Examples from the Constitutional Court of the Republic of Croatia’s
Case Law on the Interpretation of the Highest Values of the Constitutional
Order

The Constitutional Court has, in its case law, addressed the interpretation and
protection of almost all of the highest values of the constitutional order of the Republic
of Croatia. The only value it has not yet interpreted is peace-making (peace), and
accordingly it has not yet taken a position on its substance.

Through its interpretation of individual values, the Constitutional Court has
determined what it understands, in substantive terms, by each value as a basis for
interpreting the Constitution, beyond merely acknowledging them in formal terms by
name.

In my opinion, the meaning of the constitutional requirement that the highest
values of the constitutional order stated in Article 3 serve as the basis for interpreting
the Constitution lies in the legitimate objective of the framer of the Croatian
Constitution to avoid potential arbitrariness in the interpretation and understanding of
the Constitution, on the one hand, and, on the other, to ensure that these values
themselves serve as the basis for interpreting individual constitutional provisions,
viewed in the context of the broader development of a democratic society grounded in
the highest ethical values regulated by the Constitution. To achieve these legitimate
objectives of the framer of the Croatian Constitution, it is necessary, among other
methods, to apply a teleological (end-oriented) method when interpreting the highest
values of the constitutional order, so as to ensure a higher degree of consensus in order
to enable the effective realization of the Constitution and the human rights and
freedoms it prescribes, in accordance with the highest values and standards of a
democratic society governed by law and grounded in the value of the rule of law.

15 The concept of the functional constitution, as used in this paper, is adopted from MacCormick, N., “Institucije
prava (Ogled iz teorije prava)”, Naklada Breza, Zagreb, 2014, p. 75
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In the following part of the paper, | will address several examples that illustrate
how the Constitutional Court interprets the highest values of the Croatian
constitutional order in proceedings involving both abstract and concrete review.

Starting from the importance of the rule of law for the realization of a state
governed by the rule of law, the Constitutional Court interpreted the meaning of the
rule of law in Decision and Ruling Nos. U-1-659/1994, U-1-146/1996, U-1-228/1996,
UI-508/1996 and U-1-589/1999 of 15 March 2000 (“Official Gazette” No. 31/00) when
reviewing the constitutionality of the State Judicial Council Act using the teleological
method. In its reasoning, the Court stated that:

“11 (...) the rule of law is more than a mere requirement for acting in keeping
with the law. It also embraces the requirements that concern the contents of the law.
Hence, the rule of law in itself may not be the law in the same sense as the laws that
are passed by the legislator. The rule of law is not just the rule of laws, but also the
rule by rights which — in addition to the requirements regarding constitutionality and
legality, as the most important principles of every regulated legal order — also contains
additional requirements, which are relative to the very laws and their contents.

11.1. In that sense, the Court particularly points out that within the legal order
founded on the rule of law, laws must be general and equal for all, and legal
consequences must be unambiguous for all those to whom the law is applied. The court
also points out that legal consequences must be adequate to the legitimate expectations
of the parties in every specific case where the law is applied directly to them.”

The Constitutional Court also expressed its views on the rule of law as one of
the highest values of the Croatian constitutional order, as well as on the quality of legal
norms, in Decision No. U-1-722/2009 of 6 April 2011 (“Official Gazette” No. 44/11),
when it reviewed the constitutionality of the Free Legal Aid Act. In its reasoning, the
Court pointed out that:

“5. (...) the requirements of legal certainty and the rule of law in Article 3 of the
Constitution demand that the legal norm should be accessible to and predictable for
those it applies to, i.e. such that they can know their real and specific rights and
obligations so that they can act accordingly. (...).

5.1. The Constitutional Court deems that the addressees of a legal norm can
certainly not know their rights and obligations really and specifically and foresee the
consequences of their conduct if the legal norm is not sufficiently definite and precise.
The requirement for a definite and precise legal norm is 'one of the basic elements of
the principle of the rule of law' (...) and is crucial for the creation and preservation of
the legitimacy of the legal order. It ensures that the democratically legitimate legislator
can independently elaborate the basic rights and freedoms in laws, that the executive
and administrative powers can draw on clear statutory and regulatory standards for
their decisions and that the judicial powers and courts can control the legality of the
legal order (...). When this requirement is not met, indefinite and imprecise laws
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delegate some of the powers of legislation to subjective administrative and judicial
decision-making, which is impermissible in constitutional law.

5.2. The requirement for the definiteness and precision of the legal norm has
both a positive and a negative meaning. In the positive meaning, the definiteness and
precision of the legal norm means that its wording must allow citizens to know their
real and specific rights and obligations so that they can behave accordingly (...). The
negative meaning of the requirement for the definiteness and precision of the legal
norm, with reference to a governmental body, means that its wording must bind the
body and not allow it to act outside the purpose its content determines. This is
important both for the conduct of governmental and public administration bodies and
for the conduct of the judicial authorities. (...)".

Another example concerns the interpretation of social justice as one of the
highest values of the Croatian constitutional order. The Court expressed its views on
the interpretation of this value in Decision and Ruling Nos. U-1P-3820/2009,
UIP3826/2009 et al. of 17 November 2009 (“Official Gazette” No. 143/09) in the
context of abstract review of the Special Tax on Salaries, Pensions and Other Receipts
Act 0of 2009. In its reasoning, the Court pointed out that: *

13.2. (...) Social justice is a component of the social state, because this kind of a
state demands the establishment and preservation of social justice. Therefore, the
concept of the social state is violated when the help provided for those who need it
does not comply with the requirements of social justice, either because the distribution
of some social benefits has been wrongly restricted, or because a social group has not
been provided with social protection.

13.3. (...) In short, therefore, the substance of the concepts of the social state, the
principle of social justice, even constitutionally recognized social justice are abstract
in nature, although of different levels of abstraction. This can be seen from the fact that
the writer of the Constitution left it to the legislator to regulate and elaborate all the
constitutionally defined social rights, and this authority is usually explicit because the
Constitution explicitly requires the enactment of a law for the application of some
“social” norm. Therefore, the constitutional provisions about the social state and social
justice, even about constitutionally recognized social rights, cannot be applied directly.
For them to be applied, they must first be elaborated in a law and very often they must
be further specified in subordinate legislation for the operation of the relevant law.”

The third example relates to the interpretation of equality as the highest value of
the Croatian constitutional order. The Court has expressed its views on this value in
the decision and ruling mentioned above, in which it sets out its position on the social
state and social justice. The Court links the value of equality with the principle of
equality of all before the law and justifies its position as follows: *

12. (...) The Constitutional Court also finds that the constitutional guarantee of
the equality of all before the law (Article 14 para. 2 of the Constitution), which is a
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special expression of equality as the highest value of the constitutional order of the
Republic of Croatia (Article 3 of the Constitution), does not demand that every citizen
should contribute equally to the defrayment of public expenses. This guarantee
demands that every citizen should be obliged to finance general state and public affairs
in the same way, in accordance with his or her economic capabilities.

Depending on the subject that is being regulated, the principle of equality places
different requirements before the legislator, ranging from the simple prohibition of
arbitrary conduct to strict adherence to the principle of proportionality. Unequal
treatment may have an adverse effect on the fulfilment of constitutionally protected
human rights and fundamental freedoms. Article 14 para 2 of the Constitution therefore
requires that the group of addressees of a legal norm, the people to whom a law applies,
Is not treated differently from another group of people unless the differences among
the two groups are of a kind and magnitude to justify the different treatment. It is
impossible to give more specific criteria from an abstract and general position, but only
in relation to specific concrete legal areas”.

The positions stated in the above examples concerning the individual highest
values of the constitutional order of the Republic of Croatia were adopted by the
Constitutional Court in proceedings of abstract review, that is, proceedings assessing
the constitutionality and legality of legislation, as already mentioned. However, the
Constitutional Court has also adopted relevant positions on these values in proceedings
based on constitutional complaints seeking the protection of constitutionally
guaranteed human rights and fundamental freedoms.

In relation to this aspect of its proceedings, it should first be noted that the
Constitutional Court has adopted a general position that, in proceedings based on
constitutional complaints, it considers and interprets the highest values of the
constitutional order only if, in the specific case at hand, they are linked to a violation
of a specific constitutionally guaranteed human right. In other words, the Court holds
that the highest values of the constitutional order of the Republic of Croatia do not
constitute an independent and direct constitutional basis for granting protection in
constitutional complaint proceedings concerning human rights and freedoms (concrete
review), but must instead be considered in connection with other constitutional
guarantees of rights and freedoms. Accordingly, applicants submitting constitutional
complaints must request protection of a specific constitutional human right and/or
freedom they believe has been violated, and not merely allege a violation of the highest
values of the constitutional order. In short, when applicants invoke a violation of the
highest values of the constitutional order of Croatia, they must relate this claim to, and
place it in the context of, a violation of a specific constitutionally guaranteed human
right or freedom for which they are seeking protection. The Constitutional Court
articulated this position in its Decision No. U-111-1125/1999 of 13 March 1999
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(“Official Gazette” No. 38/00). The relevant part of this position is contained in points
17, 17.1 and 17.3 of the reasoning of the Decision. These read as follows:

“17. Finally, the applicants in the constitutional complaint allege a violation of
the principles of the constitutional order of the Republic of Croatia stated in Article 3
of the Constitution, as well as a violation of paragraph 2 of Article 5 of the
Constitution.

17.1. However, the provision of Article 3 of the Constitution does not establish
the freedoms and rights of man and citizen (constitutional rights). Rather, Article 3
determines the highest values of the constitutional order, which are further elaborated
and defined in other provisions of the Constitution, especially those that guarantee the
freedoms and rights of man and citizen. The provision of Article 3 serves as a basis for
interpreting the Constitution and as a guideline for the legislator in elaborating the
constitutional rights of citizens; it is therefore addressed to state authorities, and not
directly to citizens. (...)

17.3. Thus, the provisions of Article 3 and Article 5(2) of the Constitution
contain the highest values and fundamental principles upon which the constitutional
order of the Republic of Croatia is founded; however in their content they are general
in nature and do not provide constitutional guarantees to individuals (subjects)”.

However, the Constitutional Court also adopted a position in a case in which,
acting on a constitutional complaint, it rendered a decision based on an assessment of
whether the highest values of the constitutional order had been violated. Naturally, this
was in a specific case in which the applicant had linked the alleged violation of their
constitutionally guaranteed human rights and freedoms to a violation of one of the
highest values of the constitutional order. Specifically, this refers to Decision and
Ruling No. U-111-6559/2010 of 13 November 2014 (“Official Gazette” No. 142/14).
In its reasoning, the Court pointed out that:

“124. The applicant invokes in the constitutional complaints the rights
guaranteed in the following Articles of the Constitution: Article 14 (guarantee of
equality before the law), Article 18.1 (guarantee of the right to appeal against
individual legal acts adopted in first instance proceedings by courts or other authorized
bodies), and Article 26 (guarantee of equality of aliens with Croatian citizens before
courts and governmental agencies and other bodies vested with pubic authority). He
mentioned Article 3 of the Constitution laying down the fundamental values of the
constitutional order of the Republic of Croatia, Article 5.2 of the Constitution stating
that 'All persons shall be obliged to abide by the Constitution and law and respect the
legal order of the Republic of Croatia' and Article 116.1 of the Constitution laying
down that the Supreme Court, as the highest court, ensures unified application of laws
and the equality of all in their application.

124.1. The Constitutional Court stresses that the assessment of all alleged
violations of the constitutional rights examined in these Constitutional Court
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proceedings were based on equality, freedom, respect for human rights and the rule of
law, as the highest values of the Constitutional order of the Republic of Croatia laid
down in Article 3 of the Constitution. These are values present in the entire text of the
Constitution and used for its interpretation. Since Article 5, Article 14 and Article 26
of the Constitution are only special normative aspects of these values, the
Constitutional Court took them into account in the assessment of alleged violations of
the constitutional rights of the applicant.”

In addition to the examples presented above, based on the decisions and rulings
in which the Constitutional Court interpreted the highest values of the Croatian
constitutional order as stated in Article 3 of the Constitution, it should be noted that
there is also a considerable number of other such decisions and rulings. This has been
particularly evident from 2008 onward, when the Constitutional Court began to
consistently determine potential violations of constitutionality and/or constitutionality
and legality with reference to whether the highest values of the constitutional order of
the Republic of Croatia had been respected, especially in cases of abstract review of
the constitutionality of laws and the constitutionality and legality of other regulations.

— V1. Conclusion

The framer of the Croatian Constitution embedded within it the highest values
of the constitutional order, which also serve as the basis for interpreting the
Constitution. By adopting such an approach, the framer of the Croatian Constitution
used the highest constitutional values to define a constitutional telos — purposefulness,
that is, a constitutionally legitimate objective to be achieved, towards which Croatian
society and the state should strive. “In our Constitution, they did not become the basis
for interpreting the Constitution by accident. The inclusion of values in the
constitutional text was of great importance, as their existence suggests a source of
commitment on the part of the constituent and other authorities and leads to the
conclusion that a higher level of development has been reached by a society guided by
the Constitution, thereby affirming its internal cohesion and civilizational identity
through the political process. Bearing in mind the special character of the Constitution
and its function as a source of rights and obligations, potential political conflicts
concerning the fundamental values essential to Croatian society quite naturally find
expression in differing interpretations of the text, through which those values are
formalized and authoritatively articulated'®”. Differing interpretations of the highest
values of the Croatian constitutional order stem from the objective fact that they are
expressed in ethical terms which, although not defined in substantive terms, are
nevertheless definable. Since the highest values of the Croatian constitutional order

16 7 Baci¢, A., “Ustav Republike Hrvatske i najvise vrednote ustavnog poretka”, Collected Papers of the Faculty of
Law in Split, Vol. 49, No. 1/2012, p. 20
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serve both as the foundation for interpreting the Constitution and as a starting point for
guidance for all those who apply and implement it, it is essential that the Constitution
designate a body authorized and obliged to provide a generally binding interpretation
of these values. The framer of the Croatian Constitution determined that body in the
Constitution as the Constitutional Court.

The framer of the Croatian Constitution, through the Constitution and the
Constitutional Act on the Constitutional Court, entrusted the Constitutional Court with
the task of acting as the guardian and protector of the Constitution. The essence of this
task is not reflected solely in the requirement to guard and protect the Constitution in
formal terms. On the contrary, it is far more important and meaningful to ensure its
protection and preservation in a functional and substantive sense. What truly matters
Is that the constitutional content be realized in practice, through the rights, obligations
and commitments prescribed in the Constitution, and in the spirit and purpose required
by its highest values of the constitutional order. In other words, the highest
constitutional values, which serve as the basis for interpreting the Croatian
Constitution, permeate the entire normative content of the Constitution. This normative
content must be founded upon them, derive from their substance, and, on that basis,
ensure the functional unity not only of the Constitution as the supreme legal act, but
also of the law in the Republic of Croatia and the entire constitutional order founded
upon the Constitution.

The highest values of the constitutional order of the Republic of Croatia are, by
their nature, ethical and value-based categories that, in a substantive sense, resonate
with the lived reality of the social and state community. In this sense, it can be said
that they form the living tissue of the constitutional order, whose interpretation and
realization enable the vitality, relevance and alignment of the Constitution and the
constitutional order with the actual needs and development of society. From these
characteristics arises the need for the Constitutional Court to apply constitutional
judicial activism in interpreting these values.

The jurisdiction of the Constitutional Court to interpret the highest values of the
constitutional order is both challenging and highly demanding. Specifically, through
its interpretation of the highest values of the constitutional order, the Constitutional
Court determines, in substantive terms, the guidelines for the direction society should
take from the perspective of constitutional law, while ensuring respect for the
Constitution and its application.

This paper presents, from a theoretical perspective, the author's positions on the
highest values of the Croatian constitutional order, and the reasons why they are
significant to him, especially in the context of their application as the basis for
interpreting the Constitution. The final section of the paper provides examples from
decisions and rulings of the Constitutional Court, illustrating the positions the Court
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has taken in interpreting the individual highest values of the constitutional order of the
Republic of Croatia.
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«Koncmumyyuonnwviii Cyo Xopsamuu 6 3auyume 8blcuiux yeHHocmel
KOHCMUMYYUOHHO20 CIPOSL»
r-0 MaTto ApJioBHY, 3aMECTUTENb NpeceaTens
Koncturynnonnoro cyna XopBaTtuu

«Ilennocru, 3akperuieHHble B Konctutynuu PecryOinku XopBatusi, COriacHO
camon  KoHcTtuTynmu,  SBIAIOTCS ~ BBICIIMMH  LEHHOCTSMH  XOpPBAaTCKOI'O
KOHCTUTYLIMOHHOT'O CTPOSI 1 OCHOBOM AJis €ro TosnkoBaHus. Co3narens KoHcTutynnu
XOpBaTHUM CO3HATEJIBHO M  IIEJICHAIIPABICHHO 3aKpenwl J3TOT IOAXOA IpH
ONPENEIICHNN W PETyJIUPOBAHUU BBICIIMX LEHHOCTEW KOHCTUTYIIMOHHOTO CTpOS,
HCXOJS U3 TOTO, YTO 3TU HEHHOCTH OJHOBPEMEHHO SIBJISIOTCS BBICIIMMH LIEHHOCTSMHU
n  (yHIAMEHTOM COBPEMEHHOH JEMOKPATHYECKOW CONMAIBHOM  OOIHOCTH,
OpPraHW30BAaHHOW U KOHCTUTYLIMOHHO 3aKPETUIEHHOM KaK rOCyAapCTBO, OCHOBAHHOE HA
BEepXOBeHCTBE NpaBa W KoHcTuTynuu, mpaBax M CBOOOJAX 4YEIOBEKA, pa3/ieJICHUU
BJIACTEN, MHOTOINAPTHUMHOM JEMOKPATHH, PBIHOYHOW SKOHOMHUKE U COLHAIBHOU
CIIPaBEJINBOCTH.

CreroBarenbHO, TOJIKOBAaHWE, pPEANM3ALMs M 3alIUMTa BBICIIMX LEHHOCTEU
KOHCTUTYIIMOHHOTO CTposi PecniyOnuku XopBaTHsi UMEIOT UCKIIIOUUTEIbHOE 3HAUEHHE
JUIS UX BOIUIOIICHUS BO BCEX C(epax >KU3HU KaK COBPEMEHHOI'O JIEMOKPaTHUECKOIO
rocyJ1apCTBa, OCHOBAHHOT'O Ha BEPXOBEHCTBE NpaBa u KoHcTuTyuu.

Bce 00s13aHbI TOJIKOBATh, yBaXKaTh, IPUMEHATH U 3alMIIaTh BBICIINE EHHOCTH
KOHCTUTYIMOHHOro cTpos Pecnyonuku XopBatus. OnHAKO, B OTIMYHE OT JIPYTHX,
uMeHHO Konctutrynnonnsiii CyJ, Kak XpaHUTeNnb U 3alUTHUK KOHCTUTYIIMH, nMeeT
MOCJIEHEE CIOBO B ATON 00S3aHHOCTH. DTO OOBSACHAETCS TEM, YTO IIPU ONPEICICHUN
CBOMX NOJIHOMOYMHU M 3aaad co3zaarenb KoHnctutynmn XOpBaTWM 3aKpenuy TAKYIO
POJIb HENOCPEACTBEHHO B TeKCTe KOHCTUTY M.

B oTtoM nokmaze A CTaBIIO LENb PACCMOTPETh 3a4a4d U HOPUCIUKLIUIO
Koncturynuonnoro cyna Pecmy6nuku XopBaTusi B 00J1aCTH TOJIKOBaHUS U 3aIUTHI
BBICIIMX IIEHHOCTEH KOHCTUTYLIMOHHOTO CTpOsi, a Takxke (yHIaMEHTAIbHBIX
LICHHOCTEH, WJECaIoB, INPHUHIMUIIOB W LEJIEH JIEMOKPATUYECKOIO COLUAIBHOIO H
roCy/1apCTBEHHOI'O COOOIIECTRA.

KitoueBbie ci0Ba: KOHCTUTYIMOHHBIE IeHHOCTH, KoHctutyuuonssii Cyg,
KoHCcTUTYy1MS, KOHCTUTYLIHOHHOE CyAONPOU3BOACTBO, LIECHHOCTH JIEMOKPATUYECKOTO
oOwecTBa, BepxoBeHCTBO KoHCTUTY LMY 1 3aKOHA

I. Beenenne

Cosparens Konctutynuum XopBatuu pemwi, npuHuUMas KoHcTHTynuio
PecnyOnuku XopBatus (najnee — KoHCTUTYIMS), 3aKpENUTh B HEW BBICIINE LIEHHOCTH
KOHCTUTYLIUOHHOTO CTPOS.
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Oto Obuio cnenaHo B ctathe 3 KoHctutynuu, xotopas riacut: «Coboja,
paBHbIE TIpaBa, HAIMOHAILHOE PABEHCTBO, MHUPOTBOPUYECTBO, COLMAJIbHAS
CIPaBEJIMBOCTh, YBAXXCHUE IIPAB YEJIOBEKA, HEIIPUKOCHOBEHHOCTh COOCTBEHHOCTH,
COXpaHEHUE TPHUPOABI U OKpPYXKAIOIIEH Cpelbl, BEPXOBEHCTBO IIpaBa U
J€MOKpaTHU4ecKasi MHOTONApTUiHAs CHUCTEMa SBIISIIOTCS BBICULIMMHU LEHHOCTSIMU
KOHCTUTYLIMOHHOTO cTposi PecnyOnuku Xopsatusi». B 2000 rogy B pesynbrare
KOHCTUTYLIMOHHBIX IOINPABOK IEpPEYeHb ObUI JOMOJHEH UEHHOCTBIO «IE€HIEPHOE
PaBEHCTBO», a TAKXKE J0OABICHUEM, ONPEAEISIOIIUM UX BaXHOCTh ISl TOJKOBAaHUS
KoHctutynuu u, cinegoBaTesibHO, €€ NMpUMEHEHHs. JlomoJIHeHHe 3BYYHUT TaK: «H
ocHOoBa g TosikoBaHUs KoHcturyumm». bimaromaps 3THM — HM3MEHEHUSIM
KOHCTUTYLIMOHHBIE LIEHHOCTH OBUIM 3aKperuieHbl U omnpexaeneHbl B KoHcturyuuun
XopBaTuu, U UX 3HAYEHUE ISl TOJIKOBAHUS OCTAETCS aKTyaIbHBIM I10 CEHl I€Hb.

[Tpunss Koncturyuuio B 1990 roay, Pecybimka XopBatus pemuia 3aKpenuTh
B €€ COJEP)KaHHHM KOHCTUTYLUMOHHBIE LEHHOCTH 10 HECKOJIBKUM NPHYMHAM, CPEId
KOTOPBIX, Ha MOM B3IJISi[, MPE00JIaJatoT CAEAYOIIHE:

1. [IpyHsSB W 3aKpenuB BHICHIME LIEHHOCTH HOBOTO KOHCTUTYLMOHHOIO
cTpos, coznarenb Koncrurynum XopBaTuu ¢ TOUKHU 3p€HUS KOHCTUTYILIMOHHOIO IpaBa
IIPOBEJI YETKYIO JIMHUIO Pa3rpaHU4YCHMs, 0] KOTOPOM KOHCTUTYLMOHHBIN IOPSIOK
1990 roma - mocne mNpoOBEAEHUS MHOTONAPTHMHBIX BBIOOPOB W OCHOBAHMS
MHOTONAPTUIHOW JE€MOKpPAaTUU - OTHEIEH OT MPEKHEro COLUUATUCTHYECKOrO
CaMOYIIPaBJIEHYECKOTO KOHCTUTYIIMOHHOIO CTPOSL.

2. Yepes 3akperuieHHbIe IEHHOCTH co3/aTesib KOHCTUTYIMK BBIPAa3UIl BOJIIO
OOJIBIIMHCTBA XOPBATCKOI0 HApO/1a KaK PABHOI0 COOOLIECTBA IPaXk/laH OTHOCUTEIBHO
TOT0, HA KaKMX LIEHHOCTAX JOJKHA ObITh KOHCTUTYHpoBaHa PecrmyOnmka XopBaTus
KaK COLIMAJIbHOE U T'OCY/IapCTBEHHOE COOOIIECTRO.

3. Takoit mnoaxon mnpubmu3un KoHCTUTYLMIO, «Cpeau Npoyero, K
OIpEAETICHHON OOIIHOCTU C IPYTUMH KOHCTUTYIHSIMH HOBBIX JEMOKpAaTHi MU 32 UX
npeaeaaMm.

4, BxirounB BbICHIHE LEHHOCTHM B caM TeKCT KoHctutynuu, co3parenb
oOecrieumsi  OecCropHyto JeruTUMHOCTh U 3ddextuBHOCcTh KoHcturynuu. OnH
UCXOAMWJ U3 MOHUMAHHUA, YTO «Isl TOro, uToObl Koncrutyuus Obuia 3¢ ¢deKkTuBHOM,
OHa JIOJDKHA TOCJIEOBATENIbHO CBS3bIBATH 3aKOHOJATENbHBINA, HCIIOIHUTEIBHBIA H
CyJ1IeOHBIN MPOUECC MOJIUTUYECKON CUCTEMBI C IOPUANYECKU CTPOTMMU MPOLIETypAMHU
U pemeHussMUA. UToObl ObITh JIETUTUMHOW MO JIMOEpajIbHBIM M JAEMOKPATHYECKUM
KkputepusM, KoHCTUTynus NOJKHA COJEpKaTh IOJIHBIA Ha0Op TIpaXIaHCKUX U
NOJINTUYECKHUX MPaB, a TAKKE MEXaHU3Mbl, FaPAHTUPYIOLIUE JIEMOKPATUYECKUA U
nyOJIMYHBIN XapaKTep NOJUTHUYECKOIO IPOLECCay.

S Yepe3 KOHCTUTYLMOHHOE ONpPENEIECHUE M 3aKPEIUIEHUE BBICIINX
LIEHHOCTEW co3narenbs KOHCTUTyLMM BBIpa3WI IPUBEPKEHHOCTH «IIOJIOKUTEIBHOU
XOpPBAaTCKOM TOCYAapCTBEHHO-NIPABOBOM TPaAMIMM», a TaKXKE «BO3BPAIICHUIO K
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€BpPONEHCKON U OMOpE Ha CEBEPOAMEPUKAHCKYIO MPAaBOBYIO U KOHCTUTYIIMOHHYIO
TpaguIMio» M cTpemieHue uMeTb «KOHCTUTYIHIO JOJITOBEYHOTO 3HAYEHUS,
MOIXOJSIIYIO JIJIsl OOBIYHOTO YEJIOBEKA - TPaK/IaHUHA U HAPOJIay.

3aKpenuB BBICIIME LEHHOCTH KOHCTUTYLIMOHHOTO CTPOSi B TEKCTE CaMOU
Konctutynuu, co3parenb CTpEMUIICA HE HANUCaTh M HE MPUHATH «KAKON-TO
dbopmabHBIH, YTOIUYECKUM, a0CTpaKTHBIN KOHCTUTYLIMOHHBIN TEKCT,
CYIICCTBYIOIIMM BHE BPEMEHM U TMPOCTPAHCTBA, a pEAIbHYI, KOHKPETHYIO
Konctutymuto, koTopasi, rapaHTUpys IpaBa Y€JIOBEKa U T'PaKJaHUHA, BEPXOBEHCTBO
MpaBa, a HE TOCIOJCTBO WJEH U OTACIBbHBIX JIMIl, KaK 3TO ObUIO paHee, CTaHET
OCHOBOTIOJIATAIOIIMM U JIOJTOBEYHBIM MPABOBBIM JIOKYMEHTOM II€HHOCTH JIJIf
XOpBAaTCKOrO0 Hapoja W Bcex rpaxaaH XopBatuw». C TEUEHHEM BpPEMEHHU CTajo
04eBUAHO, YTO KOHCTUTYLMS SBISIETCS JEUCTBYIOIIUM KOHCTUTYIIMOHHBIM aKTOM,
KOTOPBIM C TMOMpaBKaMM U JIOMOJHEHUsAMH (0€3 KaKuxX-JIMOO0 CYIIECTBEHHBIX
M3MEHEHUI [IEHHOCTEN, HA KOTOPBIX OH OCHOBAH) JEUCTBYET U 1O CEU JICHb.

Bonmee Toro, oHa cTanma MCTOPUYECKUM JOKYMEHTOM, KOTOPBIM YXKe
3aCJIy>KUBAET TOTO, YTOOBI OBITH MPU3HAHHBIM KYJIBTYPHBIM JOCTOSIHHMEM OOIIETro
MHTEpeca XOpBaTCKOI0 Hapoja U BcexX ero rpaxaad. [IpuBeaeHHbIC 1ajiee apryMeHThI
MOATBEPKAAIOT U 00OCHOBBIBAIOT 3Ty no3umuto. [Ipexae Bcero, Koncruryuus 1990
roja SABJISIETCS OpUTHMHAJIbHBIM IpUMEpPOM PEBOJIIOIIMOHHOTO u
rocyJ1IapcTBOOOPA3yIOIIEro KOHCTUTYIIMOHHOTO aKkTa B moHuManuu M3eHsee.

dakTudecku pedepeHayM O HE3aBUCUMOCTH XOpBaTUW ObLI Ha3HAYEH W
npoBeaeH Ha ocHoBe Koncturymum 1990 roma. BausHue BBICIIMX UEHHOCTEH
KOHCTUTYITMOHHOTO CTPOSI, 3aKPETUICHHBIX B KOHCTUTYIHH, Ha BOIIO M30uparenen
MPOT0JOCOBaTh B TaKOM BBICOKOM TIPOIIEHTE 3a HE3aBUCUMOCTh PecmyOnuku
XopBatusi ObLIIO 3HAUYUTEIBHBIM, XOTS JI0 CUX TIOP HEJIOCTATOYHO U3YUYEHO C HAyYHOM
TOukM 3peHusa. Clenyer TakXke OTMETHTb, 4YTO, XOTA pedepeHayM He Obul
rOJIOCOBAHMEM 10 BOMPOCY U3MEHEHUSI TMOJUTUYECKOM CHUCTEMBbI, TOYTH
ieducuuTapHas mojep>kka u3OupaTeneil HEe3aBUCUMOCTH OJHOBPEMEHHO CTajia
NOATBEpkKACHUEM HOBOM  KOHCTUTYIIMM ¥ KOHCTUTYIMOHAJIU3UPOBAHHOTO
XOpPBATCKOTO TOCYJIapCTBEHHOTO COOOIECTBA, OCHOBAHHOTO HAa COBEPIIEHHO HOBOMU
CHUCTEME LICHHOCTEU, PaJUKAIIbHO OTIMYHOM OT MpexHeu. PagukanbHOe M3MEHEHNE
KOHCTUTYIITMOHHON CTPYKTYPBI COIIMAIBHO-TIOJIMTHYECKONW CUCTEeMBbI B PecmyOmuke
XopBartusi IPUBENO K PEBOTIOIIMOHHOMY KOHCTUTYIIMOHHOMY CTPOUTEIIbCTRY.

B T10 xe Bpemsa KoHcTHTynMs mnpenocTaBwia JIEHCTBYIOLIYIO OCHOBY,
OCHOBAHHYIO Ha 3aKPEIJICHHBIX B HEW LICHHOCTSIX, JIJIsi IPUHATHS BCEX MOCJIEAYIOIINX
pelIeHuii, HauMHasg OT TOJOocOoBaHMs Ha pedepeHayme U 3aBepiias Permienuem o
MPEKPAIICHUN TOCYJaPCTBEHHBIX M MPABOBBIX CBSA3EH C APYTHMMH pecrmyOIuKamMu U
npoBuHIusaMu FOrocnasuu (COPIO) ot 8 okTs16ps 1991 rozaa, B pe3ysibrare KOTOPOTO
PecniyOnnka XopBaTusi crajia MOJHOCTHIO CAMOCTOSITEIBHBIM, HE3aBHCHMBIM,
CYBEPEHHBIM U MPU3HAHHBIM TOCYJAPCTBOM B CBOMX TEPPUTOPUAIIBHBIX FPAHUIAX HA
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MEXIyHapoaHOM ypoBHe. Takum o6pazom, nmocpeactsom Kounctutymuu 1990 roga ee
co3aTellb TAKXKE JTOCTUT eI KOHCTUTYLIMOHHOTO TOCyAapCTBOOOpa30BaHMsl.

Bricuime 11eHHOCTH KOHCTUTYLIMOHHOTO cTposi PecnyOnuku XopBaTus u cama
KoHcTuTynus, OCHOBaHHas Ha HUX, CBITPAJIA 3HAUYUTEIBHYIO POJIb B PEAIM3ALMU 3THX
nenerd. MoKHO yTBEpXKIaTh, YTO BBICIIME LEHHOCTH KOHCTUTYLMOHHOTO CTpOS,
3akperieHHble B KoHcTuTynmu, SBISIOTCA cepauneBuHod KoHcTutyuum
KOHCTUTYLIMIOHHOT'O CTPOsI, OCHOBAHHOI'O HAa HEN U C HEW COIIACOBAHHOTIO.

B 3TOM CMBICIIE HECOMHEHHO, YTO BBICIINE IEHHOCTU KOHCTUTYLIMOHHOI'O CTPOS
PecniyOnuku XopBatusi, 3akperuieHHble B KoOHCTUTyHMM, HpeICTaBISIOT COOOMH
HE3aMCHUMBIE JJIEMEHTBI, OIPEHACIAIOIINE KOHCTUTYLMOHHYXO HWICHTUYHOCTH
Pecniyonuku XopBatusi. MMenHo mnostomy co3aarens KoHcTutyuuu mocuuTan
HEOOXOAMMBIM IIPU BHECEHUU TOINPABOK JOMOIHUTH cTaThio 3 KoHcTuTynmu, ykasas,
YTO BBICIIME LIEHHOCTHM KOHCTUTYLIMOHHOTO CTPOS SBJISIOTCS TaKK€ «OCHOBOM IS
ToNKOBaHMsS KoHCTUTYIHWY.

Takum 00pa3oM, MOKHO CKa3aTh, YTO BBICIINE LIEHHOCTU KOHCTUTYLMOHHOTO
ctposi Pecriybnuku XopBaTusi HaIlOJIHAIOT €€ CMBICIIOM U KOHEUHBIM Ha3HAaYEHHUEM, TO
€CTh BBIPAXKAIOT caMy LieJIb, KOHCTUTYLIMOHHO YCTAaHOBJICHHYIO 3aKOHHYIO 3a1ad4y,
KOTOpasi JOJDKHAa IIOHMMAaTbCid Kak CMbICI W OCHOBaHMe KoHcTUTynnu H
KOHCTUTYLIMOHHOT'O CTPOS.

I1. O noHsATHH BBICIIMX HEHHOCTEH KOHCTUTYLHOHHOIO cTpos Pecny0umku
XopBaTus

B noBcegHEBHOM SI3BIKE TEPMUH «IIEHHOCTB) MTOHUMAETCS Kak
«(pyngameHTanbHble YOSXKIEHUS U YyCTAHOBKU, HA KOTOPBIX OCHOBAHO OOILIECTBO WIIH
JESTENIbHOCTh IMyOJMYHBIX WJINM HETJacHbIX OOBeAMHEHMI». MOKHO TakKe CKazarh,
YTO HEHHOCTH — 3TO BBIPAXKEHHE TOTO, YTO MbI IPUHUMAEM KaK CBOM COOCTBEHHBIE,
IIOTOMY 4YTO OHHM INPHUJAIOT CMBICJ HALIEH >KU3HU, HAIPABIAIOT HAIIM JCHCTBUS U
CBA3BIBAIOT HAC C JPYTUMHU, paszaeissronuMu ux. [lo cyTu, peub UeT 0 BaXKHEHIIUX
MOpaJIbHBIX HOPMax — LEHHOCTAX, Ha KOTOPBIX OCHOBAaHBI HAIlIM 0a30BbIe YOSKICHUS
U 00513aTENIbCTBA OTHOCUTEIBLHO TOTO, YTO SIBJISETCS 10OPOM WIIM 3JI0M, BaXKHBIM HJIN
HEBAKHBIM.

[{eHHOCTH SBISAIOTCA HCKIIOYUTEIBHO BAKHOW OCHOBOW [UJISl yCTAHOBJIEHUS
paBUJI, KOTOPBIMH PETYJIUPYIOTCS 001IeCTBEeHHbIE OTHOIIEHUs. KoHeuHo, peub uuer
HE O JIOOBIX LEHHOCTSX, a MPEXKIE BCEr0 O TEX, BOKPYI KOTOPBIX CYIIECTBYET
HauOO0IbIIEe BO3MOKHOE COIIACHE CPEU WIEHOB 00IECTBA, U KOTOPBIE IOHUMAIOTCS
B OOIIMX CcOAep)KaTeIbHbIX TepMUHAx. M3 3TOro cpasy BBITEKAaET HECKOJIbKO
XapaKTEPUCTHK: 3TO MOHATUIHBIE KATETOPHH, KOTOPBIE CaMU TI0 ceOe He OnpeeeHbI
B COJEPKATEIILHOM IIJIaHE, HO MOTYT ObITh ompeneseHsl. 13-3a 310l ocoOeHHOCTH
O0COOEHHO Ba)KHO CTPEMUTHCSI K MAKCUMAJILHO BO3MOKHOMY COTJIACHIO0 OTHOCHUTEIBHO
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KaXIOW LIEHHOCTHM — KaK B OTHOLIEHUH ee (OopMbl (Ha3BaHUS U T. I.), TaK U B
OTHOUIEHUU €€ COJEPKAHMUS.

Tak kak B3IJsAAbl Ha COAEpKAaHUWE OTIECIbHBIX LIEHHOCTEH pa3linyaroTcs B
00JbIICH WM MEHBIIEH CTETeHH, 110 O0BEKTUBHBIM WM CYObEKTUBHBIM IPUUKUHAM, B
OpPraHW30BAHHOM U IOPUIUYECKH YMOPST0YEHHOM OOIIECTBE HEOOXOUMO OPYUUTh
TOJIKOBAaHUE TAKUX LEHHOCTEH aBTOPUTETHOMY, HE3aBHCUMOMY MU aBTOHOMHOMY
IOpuaMdYeckoMy opraHy. Ero ToilkoBaHHME JOJDKHO paccMaTpuBaThbCs — Kak
oOmreo0s3aTenbHOe. Takoe TOJKOBaHUE MO CBOEH MPHUPOE SIBISETCS IOPUIUUYECKU
00s3aTeNIbHBIM PELIEHUEM, MOCIEACTBUS KOTOPOI0 PaBHbI MOCIEACTBUSAM 3aKoHa. B
COBPEMEHHBIX KOHCTUTYLIMOHHBIX JEMOKPATUYECKUX TOCYAapCTBAaX, OCHOBAHHBIX Ha
BepxoBeHCTBE mnpaBa W  KoHctuTyumu, 3Ta  IOPpUCAMKLIKA  HOpyYeHa
KoHcTuTymmoHHbIM CyAam.

Bropas xapakTepHCTHKa BHITEKAET U3 CTEIIEHU COIIACHS] WIIM HECOTJIacusl CPEAU
YJICHOB OOIIECTBA OTHOCUTENIBHO TOT'0, YTO TOHUMAETCS MO KOHKPETHOM LIEHHOCTBIO.
UYem BbIIIE CTENEHBb COTJIACHS, TEM BBIIIE OJHOPOJHOCTh U €IMHCTBO oOmiecTBa. B
TaKMX OOIIECTBAaX COTJIacHe MO MOBOJY LIEHHOCTEW OKa3bIBAET MOUIHOE BIIMSHUE HA
CTaOMIJIBHOCTB, 0€30MaCHOCTh U MUP BHYTPU HUX. 1 HA000pOT, YeM MEHbIIIE COTTIacus
10 TMOBOAY COJAEPKaHHWS LIEHHOCTH, TEM BBILIE CTEIEHb HEOOBEPUS, Pa3HOTIIACHI,
MPOTUBOCTOSIHUSA M JaK€ KOH(JIMKTOB BHYTPH COOOIIECTBA, YTO MOAPHIBAET U
YIpOXKaeT ero cTabuiabHOCTH, O€30MaCHOCTH U MUDY.

Hcxond 3 3TUX NPUYUH, CTAHOBUTCS SICHO, HACKOJIBKO Ba)KHO 3aHATh YETKYIO
MO3ULIUI0 OTHOCUTENIBHO MOHSTHS LIEHHOCTU B L[EJIOM U, KOHEYHO K€, B OTHOILLIEHUU
KaXXJ0M KOHKPETHOU HEeHHOCTH. [103TOMyY npuBeny 04HY BO3MOXHYIO IOPHUINYECKYIO
Ne(UHULAIO TIOHSTHUS «BBICIIME LIEHHOCTH KOHCTUTYLUHMOHHOro ctpos PecmyOnuku
XopBaTusi», KOTOPOH OOBIYHO PYKOBOJCTBYIOTCS TOCYAApCTBEHHbIE M IyOJUYHbBIE
OpraHbl B CBOMX JEHCTBUAX, U KOTOPYIO 1 TAK)KE MPUHUMAK0 KaK UHAUBUJ, HECMOTPS
Ha TO YTO OHA HOCWUT JIMIIIb aBTOPUTETHBIN XapakTep, a He 00I1e00s3aTeIbHYIO
IOPUAMYECKYIO CUIly, MOoJo0HO pemeHusM KonctutyunonHoro cyaa Pecrybnuku
XopBatus. Peus umer 06 onpeneneHnd KOHCTUTYITMOHHBIX IIEHHOCTEH KaK BBICIITUX
LEHHOCTENl KOHCTUTYLUMOHHOro CcTpos PecmyOinku XopBaTHusi, MOATOTOBICHHOM
paboueit rpymnmoit I[lpesunenta PecmyGmuku XopBaTusi, KOTOpas TOTOBUIJIA
AKCHEPTHOE MPEITIOKEHNE O BHECEHUU KOHCTUTYLIMOHHBIX nTonpaBok B 2000 roxy.

[Ipu paccMOTpeHHM MOHSATHUS KOHCTUTYUMOHHBIX IEHHOCTEW OHU MPHUIIIU K
cienyromemMy BbiBoy: «COBOKYITHOCTh KOHCTUTYLIMOHHBIX LICHHOCTEN, YKa3aHHBIX B
cratbe 3 KoHcTuTyuumu, cocraBisieT (pyHIaMEHTaJbHYI0 OCHOBY CYIIECTBOBaHUS
KOHCTUTYIIMOHHOTO TpaBa B Pecniybnuke XopBatus». brnarogaps KOHCTUTYITMOHHBIM
LEHHOCTSM, TakuM KakK CB0OOJa, PaBEHCTBO M MHOTOMAPTHIHAS J1€MOKpaTHs,
rpaxnaane PecnyOnuku XopBartvsi Ha MOCIHEAHUX BBIOOpax SICHO BBIPA3HIU
IPUBEPKEHHOCTD LEJIM BOCCTAHOBJIEHUS, YTBEPKACHUS U MOAJIMHHOIO BO3BBIIICHUS
JIOCTOMHCTBA TPaKIaHWHA KaK CyOBhEKTa PEIICHHH, a TaK)Ke yTBEPKIeHUsS XOpBaTUU
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KaK KOHCTUTYLIHOHHO-JIEMOKPATHYECKOIO0 TOCYJIapCTBa, JOCTOMHOTO HAWBBICHINX
aTpuOyTOB B 3TOM cdepe.

B 95TOM cMbIcieé KOHCTUTYLIMOHHBIC LIEHHOCTH SIBJISIIOTCS HE TOJIBKO
MCTOYHUKOM MOOYKIAIOIIEeH CHIIBI OTIEIbHBIX TPakKIaHCKUX J00pojeTesield, HO U
OCHOBOM KOHCTUTYLIMOHHOW WU 3aKOHHOW JIEATEIIbHOCTH TOCYJapCTBEHHBIX M WHBIX
OpraHoB, Ubs IepBoouepedHas 3agadya —  peanuszanusa KoHCTUTyHMH.
Konctutynmonnsie (QyHKIMH, OCYIIECTBISEMbIC T'OCY/IapCTBEHHBIMU OpTraHaMH,
IIPEK/Ie BCEro 3aKOHOAATEIbHOM, HCTIOMHUTEIHHOM BIACTHIO U T.1I., & TAaKXKe QYyHKIUU
BCEX MHBIX CyOBEKTOB IMyOJIMYHOIO MpaBa, MPEACTABISAIOT COO0M HE YTO MHOE, Kak
BOIUIOIICHUE 3HAYCHUW, KOTOpbIE TMPHU JHOOBIX OOCTOATENBbCTBAX  JIOJDKHBI
MPUJABATHCS KOHCTUTYLUHMOHHBIM IIeHHOCTSIM. [lompaBka k crarbe 3 KoHcTutynuw,
7€ TOBOPUTCSI, YTO KOHCTUTYILIMOHHBIE [IEHHOCTH SIBJSIFOTCSI OCHOBOM J1J11 TOJIKOBAHUS
Konctutyniuu u 3akoHa, HalpaBlieHa Ha YKPEIUICHHE KOHCTUTYIIMOHAIM3MA W
obOneruenne oOmeEro pykoBoicTBa B mnpuMeHeHmn Koncturynuu. OmgHako 3Ta
MornpaBka OCOOEHHO Ba)KHA JJISl OCYILECTBJICHUS! KOHCTUTYLIMOHHOW FOPUCIAUKIIUU
KonctutynmmonHoro cyga, B OCOOCHHOCTH €ro IOJHOMOYHUN periaTh BOIPOCHI
COOTBETCTBHUS 3aKOHOB KOHCTUTYIIMH.

N3 mpuBENEHHOrO TEKCTa, COJNEPHALIErO OINPEAEICHUE KOHCTUTYLUUOHHBIX
LIEHHOCTEW, MOXHO MOHATh, C OAHOM CTOPOHBI, UX IOHATUHWHOE OIPEACIICHUE, C
IpPYrol MX KOHCTUTYUMOHHBIA CTAaTyCc, 3HAUYEHHE W BIMUSHUE HA WCIOJHECHUE
KoHcTuTy1mu 1 Bcero KOHCTUTYIIMOHHOTO CTPOsI, OCHOBAHHOTO HA HEM, U, B-TPEThUX,
WX IOpUJIUYECKYIO CUITY.

III. O noJokeHUU U 3HAYEHUHU BBICIIMX HEHHOCTEN KOHCTHUTYIMOHHOIO
crpos Pecnmy0simkn XopBarus

[Tono>xeHne BBICHIMX LIEHHOCTEM KOHCTUTYLMOHHOIO cTpos PecnyOnunku
XopBaTtust ObUTO OMNpezeNneHo co3nareneM KOHCTUTYLIMH HENMOCPEACTBEHHO B CaMoOi
Konctutynuu, M, kak nojmo0aer 3TOW KOHCTUTYLIMOHHOM KaTeropuu, OHU ObLIU
nomenieHsl B ImaBy 1I, kxotopas mo coaepxkaHuiO0 BKiIodaeT crtaThu 1-13
Konctutynuu. Onu npsimo 3akperuieHsl B ctatbe 3 Konctutynun. OqHako BO3HUKAET
3aKOHHBIM BOIIPOC: SBIIIFOTCSA JM BBICIIME LEHHOCTH KOHCTUTYILMOHHOTO CTpOS,
3aKpEIUIEHHBIE B CTaTb€ 3, €IMHCTBEHHBIMH KOHCTUTYLUHWOHHBIMH LIEHHOCTSIMH, Ha
KOTOPBIX OCHOBBIBAaeTCsl KOHCTUTYLHsI M M3 KOTOPBIX, IO CyTH, BBITEKAET €€
HOPMaTHUBHOE COJEpKaHUE.

Hexotopeie topuctsl, Bkiroyas caM KOHCTUTYIIMOHHBIM CyJ, CUMTAIOT, YTO
KpOME BBICIIMX LEHHOCTEW KOHCTUTYLIHOHHOIO CTPOsI, YKa3aHHBIX B CTaThe 3, K HUM
cienyet 100aBUTh U LIEHHOCTH, 3aKperieHHbIe B cratbe 1 Konctutynuu. Peus uzer,
MPEXKIE BCEro, 0 KOHCTUTYLIHMOHHOM YTBEPKICHHH XOPBATHM KaK «COLMAIBHOIO
rocyaapctBa» (ctatbs 1, MyHKT 1), a Takxke 0 MyHKTE 2 TOU e CTaThH, /1€ 3aKperieH
IIPUHLINAI HAPOJHOI'O CYBEPEHUTETA.
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Eme Oonee cnoxkHasi cuTyanus BOSHHKAET B CBSI3U C MO3ULHUSMU HEKOTOPBIX
BBIJJAIOIINXCS XOPBAaTCKMX KOHCTUTYLIMOHAJIKMCTOB, KOTOPBIE, UCXOAS M3 HA3BaHUS
I'maBel II — «OCHOBHBIE MOJOKEHUA», YTBEPKAAKOT, YTO ONPEIEICHHbIE LIEHHOCTH
OJIHOBPEMEHHO SBJSIOTCS M LIEHHOCTAMM, U MPUHUUIIAMH (HalpuMeEp, pasleieHue
BJIACTEM — 3TO LIEHHOCTh B cTaThe 3 KoHcTuTyMu u npuHum B crathe 4). Hakoner,
onpeneneHHble cTaTbu KOHCTUTYIMM (DaKTUYECKH collep KaT MPUHIUIIBI, Jae eClu
OHM IIPSIMO TaK HE Ha3BaHbl (HAIPUMED, CTAThsl 5 — MPUHIUI KOHCTUTYLMOHHOCTH,
cTaThsl 16, MyHKT 2 — NPUHUKUII TPOTIOPIIUMOHAIILHOCTH U T. 11.).

Ha mo# B3rmsn, ompeneneHHas IyTaHWIA B TOM, YTO CYMTATh BBICIIMMHU
LHEHHOCTSAMHU KOHCTUTYLIMOHHOTO CTpO, BO3HUKJIA u3-3a MOAXO0/a,
MIPEANONIATAIOIIETO, YTO U JPYTHMe KOHCTUTYLMOHHBIE LIEHHOCTH TAaKKE SIBIISIOTCA
«BBICIIMMWY». JIns MEHS COMHEHUMM HET: COLMAIBHOE TOCYHAapCTBO SBISAETCS
KOHCTUTYLIMIOHHOW LIECHHOCTBIO M KaTErOpue, 3akperuieHHon B Konctutynum.

OpnHako cienyer Mpu3HaTh, YTO co3AaTeslb KOHCTUTYLIMM HE BKJIKOYWI €€ B
NEepEYEHb BBICIINX LIEHHOCTEH KOHCTUTYLIMOHHOTO CTPOS, IPUBEICHHBIX B CTaThe 3.
Bwmecto 3toro B crarbe 3 KoHcTuTynuum Obuta 3aKpemiieHa IIEHHOCTh «COLUabHas
CIIPaBEIMBOCTb». M HETPYIHO 3aMETHUTh, YTO COLMAJIBHAS CIIPABEMJIMBOCTH Kak
BbICIIASl LIEHHOCTh KOHCTUTYLIMOHHOTO CTPOS IO COJAEPKAaHUIO HE TOXKIECTBEHHA
KOHCTUTYIIMOHHOM LIEHHOCTH «COLIMAIBHOE TOCYHAapCTBO». BaXHO OTMETUTH, YTO
cozparens KOHCTUTynMH CO3HATENbHO HE BKIIOYMII BCE LIEHHOCTH B IIEPEUYCHb
BBICIIMX LEHHOCTEH, 3akperieHHblXx B crTatke 3. OH IpoBeNl  YETKYIO
g depeHInanrio U ONPeesni, YTO TOJBKO TE, YTO YKa3aHbl B CTaTbe 3, MTOJKHBI
CIIy’KMTh OCHOBOW JIJIs TONKOBaHUS KoHCTUTYIMH.

Tem campim co3parens KOHCTHTYIMM 1OCHan SICHOE IIOCIAHHE BCEM
rocyJapCTBEHHBbIM OpraHam (3aKOHOIATENIbHbIM, UCIIOTHUTENIbHBIM U CYJI€OHBIM), a
TaK)Xe JPYruM NMyOJUYHBIM OpraHaM: IMpH MCHOJHEHUU KOHCTUTYIMH OHU 0Os3aHBI
HCXOJUTh U3 €€ BBICIINX LEHHOCTEW KOHCTUTYLIMOHHOTO CTPOS, BKIIIOYAsl CUTYallNH,
KOTJ1la UM TpUXOAUTCS (M OHM 00si3aHbI) TOJMKOBaTh KOHCTUTYHHIO ISl 1ieneil ee
peanu3anuy WIin NpsMoro IPUMEHEHNs, €CIIU COOTBETCTBYIOIIAst YacTh KOHCTUTY TN
HE yPETyJIMpPOBaHa 3aKOHOM WJIM JPYTUM HOPMAaTUBHBIM aKTOM.

Takol moOAXOJ SIBISAETCS CEPHE3HBIM PYKOBOJACTBOM Ui TOTO, TAE JOJKHO
HAYMHATHCS TOJIKOBaHME KOHCTUTYyLMM NpH €€ pealn3alud. IJTO, KOHEYHO, HE
O3HA4aeT, 4YTO TOJKOBAHUS TOJBKO Ha OCHOBAaHMWH BBICIIMX LIEHHOCTEM JOCTATOYHO
st npumeHeHnss Koncrurynmu. KoHCTUTynuss — 3TO LIEJIOCTHBIM aKT, U €€
COJIEp’KaHHUE COCTABJISAIOT BCE €€ KOHCTUTYIMOHHBIE IIEHHOCTH, BBICIIME LIEHHOCTH
KOHCTUTYILIMOHHOTO CTpPOSi, @ TAaKXKe€ €€ MPHUHILMIIBI U OTIEIbHbIE MpaBa U CBOOOJIbI,
3aKpEIICHHBIE B HEW.

[losToMy B KaXXIOM KOHKPETHOM cilyyae npumeHeHus KoHcTturynnn
HE00XO0AMMO MOJXOJIUTh K HEM KaK K €JMHOMY 1I€JIOMY, TOJIKOBATh €€ B COBOKYITHOCTH
U MPUMEHITh UMEHHO Tak. Takoil MoaxoJl ompaBAaH M HEOOXOJUM IOTOMY, YTO
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BBICIIME I[EHHOCTU KOHCTUTYLIMOHHOI'O CTpOs, HAaIIPUMEp, HE OXBATBHIBAIOT IPSIMO
mpaBa M CBOOOJBI 4eNloBeKa, rapaHTupoBaHHble Konctutynuei. bonee Ttoro, B
IpoLEeaypax 3allUThl IPaB U CBOOO, MpenycMOTpeHHbIX KoHCTUTYLIMEH, 3asBUTENN
00s13aHbl CCHUIATHCSI HA KOHKPETHBIE MpaBa U CBOOOBI, KOTOPBIE, IO UX MHEHHUIO,
ObLIIM HAPYIIEHBI, @ HE TOJIBKO Ha OT/IEIbHYIO BBICIIYIO LIEHHOCTh KOHCTUTYIIMOHHOTO
cTpost. OMHAKO Ja)e B TaKUX CIydasx, korga KoHCTUTYIIMOHHBIN CcyJ| pacCMaTpUBaET
BOIIPOC O HAPYUIEHUH [IPAB U CBOOO/I, OH UCXOJIUT U3 TOJIKOBAHHUS BBICIIMX LIECHHOCTEN
KOHCTUTYLIMOHHOTO CTPOSL.

N3 3TOr0 MOXHO cenarb BbIBOJ, YTO KOHCTUTYLMOHHBIA CyA (PaKTHUYECKU
IPUAAET BBICIIMM LIEHHOCTSIM KOHCTUTYLIMOHHOT'O CTPOSI PUOPUTET MEPES APYTUMHU
nonoxkeHussmMu Kouctutyumu. Ho 310 cyxnenue Obuto Obl HENpPaBUIBHBIM U
HenonHbM. He Tosmbko moTomy, uro KOHCTUTYHMOHHBIN CyJ «IIOCIIENOBATENBHO
NOJAYEPKUBAET B CBOEM NPAKTUKE, YTO HCXOAUT M3 ULEJIOCTHOTO IOAXOJA K
KoncTuTynium n paccmaTpuBaer ee MOJIO0KEHU KaK HEACIMMOE LIEJI0€, HO U ITOTOMY,
YTO HA BOIIPOC «IIOYEMY» Ta€T OTBET U XOPBATCKas IOPUANYECKAs HAYKa.

Bkpartie, 3ToT 0TBeT 3aKkitoyaeTcs B cienyromeM: «Konctutyuus Pecniyonuku
XopBaTus, M0 IPUMEPY HEKOTOPBIX COBPEMEHHBIX €BPONECUCKUX KOHCTUTYLUH, B
CTaTbe 3 OINpeAeIsieT BBICIINE LIEHHOCTH KOHCTUTYLMOHHOTO CTPOs KaK MTOrOBOE
BBIPAKEHNE DJTHYECKOTO ITIOHMMAHUSA, Ha KOTOpOoM ocHoBaHa KoHcturynws, u,
CJIE0BATENBHO, KAK OCHOBY JUISI TOJIKOBAHUSI BCETO KOHCTUTYLIMOHHOTO TEKCTA U €T0
OTZEJIBHBIX IIOJIOKEHHUW. DBOJIBIIMHCTBO 3THX NOHATHM Jajee pPAacKpbIBAIOTCA B
KOHCTUTYLIMOHHBIX IIOJOKEHUAX, KOTOPBIE TapaHTHUPYIOT OIPEIECICHHBIE IIpaBa U
CBOOO/IBI.

Ho nmenHo cTaTthst 3 cama 1o cede CIIy>KUT OCHOBOM ISl TOJIKOBAaHUSA APYTUX
nojoxxeHut KoHcTuTynun u, TakuM oOpa3oM, SIBISIETCS OPUEHTHPOM AJis
3aKOHOJATENsI MpU pa3pabOTKe KOHKPETHBIX NpaB M cBoOoA. OHa Takxke SICHO
YKa3bIBaeT, YTO 3all[UTa IpaB YeJOBEKa HE MOXET ObITh OTAENeHAa OT JAPYTuX
(GyHIaMEHTaJIbHBIX MPUHIUIOB KOHCTUTYLIMOHHOM CHUCTEMBI, a 3aBUCUT OT HX
COTJIACOBAHHOTO MPUMEHEHHMs KaK €IMHOro 1enoro. MHpIMM clioBamu, 3aluTa IpaB
YeJIOBEKAa HEPa3pblBHO CBfA3aHA C pPa3BUTUEM JEMOKPATHUYECKUX WHCTUTYTOB,
HE3aBUCUMOI CyJeOHOW BIacTU M, B 0oJjiee HIMPOKOM CMBICIE, ¢ TpeOOBaHUSIMU
BEPXOBEHCTBA I1PaBa, BOILIOIICHHBIMU B KOHCTUTYIMOHHBIX IIOJIOKEHUSX O BBICIINX
LIEHHOCTSIX KOHCTUTYLIHOHHOTO CTPOS».

IV. Koncruryunonnbii cya Pecny0auku XopBaTus B 3allMTe M TOJIKOBAHUM
LEHHOCTEeH KOHCTUTYIIHOHHOI'O CTPOS
ITonoxenue, 3a1auu, OPUCAUKLINSA U IPOU3BOACTBO B KOHCTUTYLIMOHHOM Cyze
PEryJIMpYIOTCS HUCKIIOYUTEIBHO IIPABOBBIMA AKTaMM M HOPMaMH, HMEIOLIUMHU
KOHCTUTYLMOHHYIO cuity. B PecnyOnuke XopBaTusi 3TH BONPOCHI, KacarolUECs
KOHCTUTYIIMOHHOTO cyJia, peryJupyroTCs:
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a) monoxenusmu camoii Koncrurynuu!’ u 6) KOHCTUTYLIMOHHBIM 3aKOHOM O
Konctutynuonnom cyze Peciy6iukn Xopsatusa'®, koTopslil npuHMMaeTcs B MOPAIKE
U B COOTBETCTBUM C MPOLEIYPOM, NPEAYCMOTPEHHOW MJIsI TPUHATHS CaMOu
Koncrurymmm.

B naHHOW paboTe HE paccMaTpPUBAIOTCA IOJIOKEHHE, IOPUCAUKLIMS WU
MPOM3BOJACTBO B KOHCTUTYLIHOHHOM CYyJI€, IOCKOJIBKY €€ LEJbIO SIBIIIETCS OTBET Ha
BOIpOC O ponu KOHCTUTYNMOHHOrO CyJa B 3allUTE€ M HMHTEPHPETALUU BBICIIMX
LEHHOCTENW XOPBAaTCKOT0 KOHCTUTYLIHOHHOTO CTPOSI.

B kauecTBe OTIpaBHOW TOYKH OH OEpEeT TOT KOHCTUTYLMOHHBIM (PakT, 4TO
KoHcTuTyus npeanruchiBaeT B Ka4eCTBE OCHOBHOM O0ITIeil KOHCTUTYITMOHHOM 3a/1auu
KonctutymmmonHoro cyma cobmiomenune u npumenenne Kouctutyrmum PecmyOmuku
XopBaTHs U OCHOBBIBAET CBOIO paboTy Ha nonoxeHusx Koncrurynuu PecnyOnuku
XopBatuss u KonctutynmonHoro 3akoHa o KonctutynmonHom cyne PecmyOmuku
Xopsatus 2. C apyroit CTOpOHBI, BO BCEX CBOUX Ipoleccax (abcTpakTHas IpoBEpKa
KOHCTUTYLIMOHHOCTH 3aKOHOB, IMPOBEPKA KOHCTUTYLIMOHHOCTH U 3aKOHHOCTH JIPYTUX
HOPMAaTHBHBIX AKTOB, a TAKXX€ B MPOLECCAX, OCHOBAHHBIX HA KOHCTUTYLMOHHBIX
XKano0ax o 3alIUTe MpaB YeJIOBEKa U OCHOBHBIX cB000) KoHCcTUTYIMS ipenChIBaeT
(ms Cyna U nis Ipyrux CyOBEKTOB), UYTO BBICIIME IIEHHOCTH KOHCTUTYIMOHHOIO
crpost PecriyOnuku XopBaTus SBISIOTCS OCHOBOM 1Sl TonKoBaHus KonctuTynuu?,

[Ipu BBITONTHEHMHM 3TOM 3anayu nepen KOHCTUTYHMOHHBIM CyAOM CTOSIT TPH
BOIIPOCA, KOTOPBIE CIYKAT OTIPABHBIMU TOYKAMHU B TOJKOBAaHWHU U 3ALIUTE BBICIINX
[EHHOCTEH KOHCTUTYUMOHHOTO cTpos Pecnybmuku XopBatus. Bomepssix,
NOCPEICTBOM TOJIKOBaHUA KOHCTUTYIIMOHHBIN Cyll JOJKEH YCTAHOBUTH Pa3yMHbIE U
OOIIETPUHSATHIC TTO3UIIUA OTHOCUTEIHLHO TOTO, YTO OH MOHUMAET B COACPKATEIHLHOM
IJIAaHE N0/ KAXKJIOW OTAEJIbHOM BBICIIEN HEHHOCTHIO XOPBATCKOI0 KOHCTUTYLIHOHHOTO
paBonopsiaka. ITo0 He0OX0IUMO, TI0 KpaifHe# Mepe, IO IBYM MPUYHHAM.

Bo-nepBbix, KOHCTUTYLIMOHHBIE LEHHOCTHU bopmyIupyroTCS u
NpeanuchiBatoTCsl KOHCTUTYyLHEN KAaK KOHUEHNTYAJIbHBIE KATETOPHUM, BBIPAXKAIOIIUE
TUYECKUE HEHHOCTH, KOTOPBIE, 110 3aMbIcy pa3padorunka Konctutyuun Xopsartuu,
SBJISIFOTCSI BBICIIMMH IIEHHOCTSMH KOHCTUTYIIMOHHOTO CTPOs. DTO OOBACHSETCS TEM,

17 NonokeHne, 3agaum, OPUCAMKLMA U NPOU3BOACTBO B KOHCTUTYUMOHHOM cyae Pecnybavkm XopeaTua peryampyroTrca
KOHCTUTYLIMOHHBIMU MONOXKEHUAMM, COAEPHKALMMNUCA B CTaTbAX 126-132, KOTOpble COCTAaBAAIOT OTAE/bHYIO r1aBy V:
KoHCTUTYUMOHHbIN cyg, Pecnybankm Xopsatua. Cm. KoHctutyumio Pecnybnaunkm Xopsatua, OpuumanbHblil BECTHUK No
85/10 - cBOAHbIN TEKCT.

18 KOHCTUTYLMOHHDBIN 3aKOH 0 KoHcTuTyumoHHOM cyfe Pecnybavku Xopsatusa, OduumanbHblii BecTHUK Ne 49/02 -
CBOAHbIN TEKCT.

19 Cm. ctatbio 132(2) KoHcTuTyummn Pecnybankn Xopsatus, ObuumanbHblii BecTHUK Ne 85/10 - cBOAHbII TEKCT.

20 Cratba 2(1) KOHCTUTYUMOHHOTO 3aKOoHa 0 KOHCTUTYUMOHHOM cyae Pecnybnankm Xopsatua, OduumanbHblii BECTHUK

Ne 49/02 - cBOAHbIN TEKCT.
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4TO, 10 MHEHUIO pa3pab0TUYMKa, ’TH HEHHOCTH JTOJIKHBI BBIPAXKaTh KOHCTUTYIIMOHHYIO
MJEHTUYHOCTh XOpBAaTCKOW KOHCTUTYIIMH, OCKOJIBKY OHU B 3HAYUTEIBbHON CTEIICHH
(OYTH NOBCEMECTHO) MPHUHATHI B XOPBATCKOM OOIIECTBE, U, BO-BTOPBIX, TEM, UTO OHU
COBMECTMMBI C TOHW K€ CHCTEMOM ILEHHOCTEH, KOTOpas NOJJIECPKUBACTCA B
COBPEMEHHOM JAEMOKPATHUYECKOM MHpPE, TO €CTh ¢ KOHCTUTYLUMOHHBIM YCTPOMCTBOM
pPa3BUTBHIX JEMOKPATUYECKUX OOIIECTB U MX rocynapctB. OIHAKO, XOTS BBICIINE
LIEHHOCTH KOHCTUTYLIHOHHOI'O MPABOMNOPSAIKA B COAEPKATEIBHOM IUIAHE MOJJIAIOTCS
ONPENEIICHUIO, OHM HE KOHKPETU3MPOBAaHbl M HE MPOIMCAHBI, MO CYIIECTBY, B
KOHCTUTYLIHIOHHOM TEKCTE.

Ncexons w3 3amaunm  KOHCTUTYHMOHHOrO CyJa, MNPEANMCAHHOM HOPMOU
KOHCTUTYIIMOHHOW CHJIbI, HA OCHOBaHHMH KOTOpoW CyIl rapaHTHpyeT COOJI0/ICHUE U
npumMeHeHne KOHCTUTYIMHM, W KOTOpOH, B TOHMMaHMH XeOepiie, Co3aaTeib
Koncturynmn XopBatun Bo3n0xuin Ha KOHCTUTYUMOHHBIM CyJ POJIb M 3a1ady
«XPaHUTENS W 3aIIMTHUKA» KOHCTHTYUMU® , HOHATHO, YTO CO3JATENh BO3IOXKUI Ha
Cyn mnocnenHee M OKOHYATENIBHOE CIIOBO B TOJIKOBAHMM BBICIIMX LEHHOCTEN
KOHCTUTYIIMOHHOTO CTPOSI KaK Ba)KHEUIIEH YaCTH KOHCTUTYIIMOHHON MICHTUYHOCTH.
[Ipuuem cozparens xopBarckod KOHCTUTYIMH HE TOJIBKO BO3JIOKHWJI HA HETO TaKyIO
3a/1a4y, HO U OpeAnucal 1 3alluTUI €€ HOPMOU, UMEIOIE KOHCTUTYIIMOHHYIO CUITY.
Oto ObUIO cienaHo B crarbe 31 KoHcTuTylMoHHOro 3akoHa o KOHCTUTYLIMOHHOM
CyJe, KOTopas TJIacuT ciueayrouniee: «Pemenns n nocranoBieHuss KOHCTUTYIMOHHOTO
CyJla SIBJIIOTCS 00s3aTENbHBIMM, U KaXJ0€ (PU3MUECKOe WU IOPUIUYECKOE JIUIO
JOJKHO UM MOTUYUHATHCS» (MyHKT 1); «Bce opranbl [IEeHTPaIbHOTO MPABUTEILCTBA U
MECTHOIO UM PETMOHAJIBHOIO CaMOyNpaBJiE€HUs JOJKHBI B paMKaX CBOEH
KOHCTUTYLIMOHHO-TIPABOBOM FOPUCAMKIHUKA HCIOJIHATh PEMIEHUS U MOCTAHOBJICHUS
Koucturymmonnoro cyaa» (myHkT 2); «lIpaBurensctBo Pecnybmuku XopBaTus
oOecrieynBaeT uepe3 OpraHbl HEHTPATbHON aJMUHUCTPAIIMN UCIIOJIHEHUE PEIICHUN U
noctaHoBieHud KoHcturyunonHoro cyaa» (myHKT 3); «KOHCTUTYLMOHHBIA CyJI
MOXET OIPEIEIUTh, KAKOM OpraH YIOJHOMOYEH Ha MCHOJHEHHUE €T0 PELICHUS [WIIH]
noctaHoByieHUus» (MyHKT 4); «KOHCTUTYUHOHHBIM CyJ MOMET ONpeAeNUTh CIoco0
MCIIOJHEHHUS €0 PELICHNUS [MIIU] MOCTaHOBIEH s (IyHKT 5)’.

N3 npuBeneHHoro mnonoxeHuss cratbu 31 KOHCTUTYIIMOHHOTO 3aKOHa O
KOHCTUTYIITMOHHOM CyZ€ CIEYET, YTO B CIIy4ae BOZHUKHOBEHUS CIIOPA O TOJIKOBAaHUU
OIHOW W3 BBICHIMX LEHHOCTEH KOHCTUTYLUMOHHOTO CTPOS PELIAIOIINM SIBISIETCS
TOJIKOBaHME, NaHHOE€ KOHCTUTYIIMOHHBIM CynoM. bojee Toro, eciau Takoe TOJIKOBaHHE
CYIIIECTBYET, Bce (hU3MUECKue U (WIIN) FOPUINYECKHE JINIIA HE UMEIOT IpaBa BEIOUPATh,
OPUHUMATh €r0, UCIIOJHATh WIH NOJYUHATECA eMy. OHU 00s13aHbI 3TO JIeJaTh IPOCTO
NOTOMY, YTO HOPMOM KOHCTUTYLIMOHHOW CHJIBI IPEANUCAHO, YTO BCE PEUICHUSA U
ITOCTaHOBJIEHUs] KOHCTUTYIITMOHHOTO CyJZla, B TOM YHUCJE T€, B PE30JIIOTUBHOM YacTH
U/WIM MOTHUBUPOBKE KOTOPBIX cofep:kutcs no3unus Cyja mo TOJIKOBAHUIO BBICIIUX
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[IEHHOCTEN KOHCTUTYIIMOHHOTO CTpOsl, SIBIISIIOTCS 0O0IIe00s3aTebHBIMU Ha BCed
TEPPUTOPUH FOPUCTUKITUN KOHCTUTYIITMOHHOTO Cya, TO €CTh UMEIOT CHITY 3aKOHA.

Opuanueckas cuna, npugaBaemass peHIEHUSAM W [MOCTAHOBJICHUSM
KoHCTUTYIIMOHHOTO CyAa, SBASETCA KOHCTUTYLUMOHHOM TapaHTHUEHd TOro, 4TO
TOJIKOBAaHUE BBICIIUX IIEHHOCTEH KOHCTUTYIIMOHHOTO CTposi PecnyOnuku XopBaTus
OyzeT enMHOOOpa3HbIM U OOIIETIPUHSTHIM, YTO MO3BOJIMUT M30€KaTh MPOU3BOILHOTO
TOJIKOBaHMS. ITO UMEET MCKIIOUUTEIIBHOE 3HAYEHUE JIJIsi JOCTHIKEHHUS €IMHCTBA U
COOTBETCTBHS B UCIIOTHEHNH caMOi KOHCTUTYIMH, TEM CaMbIM TapaHTUPYSL, YKPEIUISs
n oOecrieunBas peanu3alyi0 BEpPXOBEHCTBA IIPpaBa, a TAKKE €ro CyIIECTBEHHBIX
KOMIIOHEHTOB, TaKUX Kak coOmogeHne KOHCTUTYyHMM U 3akoHa, MpaBoBas
OTIPEICTICHHOCTh M pPeash3allis paBEHCTBA BCEX MEpel 3aKOHOM 0€3 TUCKpUMHUHAITIU
M0 KaKUM-JIMOO0 MpHU3HAKaM, KaK OHOM W3 BBICIIMX IIEHHOCTENW KOHCTUTYLHOHHOTO
CTpPOSL.

6 3 CtaTbAa 3 KoHCcTUTYumm Pecnybamkn XopsaTtuna, OdumumanbHblit BecTHMK Ne 85/10 - cBOAHbIN TEKCT.

7 4 Haberle P., "Uloga i utjecaj ustavih sudova iz komparativne perspektive", in Baci¢ A. and Baci¢ P., "Ustavna

demokracija i sudovi", Split, 2009, p. 353.

8 KOHCTUTYUMOHHDIM 3aKOH 0 KOHCTUTYUMOHHOM cyae Pecnybamku XopsaTtua, OdumumanbHbIn BecTHUK Ne 49/02

- KOHCOﬂM,D,MpOBaHHbIVI TEKCT.

Bo-BTOpBIX, BBICHINE I[IEHHOCTH KOHCTUTYIIMOHHOTO cTposi PecmyOnuku
XopBartus yKa3aHbl U niepeurcieHsl B ctathe 3 Konctutynuu. O1HaKo HU B 3TOU, HU
B Kakou-nmubo apyroi cratbe KOHCTUTYIIMM MM HE NpPUCBAaMBAETCS paHT U HE
ornpejensieTcss Kakas-Tubo uepapxuyeckas CTpyKTypa Mexay Humu. CoriacHo
KoHcTuTynuu, OHM paBHbBl W pPaBHONpPaBHBL. TeM HE MEHee, B peajbHBIX
OOIIECTBEHHBIX OTHOMICHUSX MEXAY OTICIbHBIMH IIEHHOCTSIMH, & TOYHEE, MEXKIY
crocobaMy HMHTEpPHpPETAlMU HUX COAEpKaHMS, MOTYT BO3HHKAaTh, & B HEKOTOPBIX
ciyyasix 1 OyayT BOZHUKATh IPOTUBOPEYHS.

st Toro 4roObl 00€CTeunTh COOTBETCTBYIOIIMM OanaHC B TOJKOBAaHUU X
CoJepKaHusl, YTOObI O00ECHeYuTh HX COINIACOBAaHHOCTb, HEOOXOMUMYIO MJis
FapMOHUYHOI'0, UCIIOJHUMOIO U 3(P(HEKTUBHOTO KOHCTUTYLIMOHHOTO MPaBOMOPSIKA,
HEO0OXOJIMMO OIpPEJEIUTh OpraH, TOJKOBAHUE KOTOPOro OyAeT o0IIeo0s3aTeIbHbIM.
Kak yxe oObsicHsoch panee, paspaborunk KoHctutyrnuum XopBaTHH OMPEIEITHI
KOHCTUTYIIMOHHBIN CyJ B KQ4ECTBE TAKOTO OpraHa. B-TpeTbux, onupasch Ha IEPBBIN
Y BTOPOW MYHKTBI, HHTEPIPETATOPHI BHICUINX LIEHHOCTEW KOHCTUTYLIHOHHOTO CTPOS
CTAJIKUBAIOTCSI C JIOTOJHUTEIbHBIMA BONPOCAMHM, BBITEKAIOIIMMU M3 OOBEKTHUBHOMN
pealbHOCTH (PYHKIIMOHUPOBAHUS U pa3BUTHUs 0OIIecTBa. B yacTHOCTH, pedb HIET O
BOIIPOCAX, BBITEKAIOIIMX M3 HOBBIX HAy4YHbBIX M NPO(EeCCHOHANBHBIX 3HAHMM,
M300peTeHN M MAaTEeHTOB, BHOBb CO3JAHHBIX TEXHMUYECKUX M TEXHOJOTHYECKHUX
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MPOIIECCOB, OPTaHU3aIIMU OOIIECTBA B c(pepax MpOU3BOJACTBA, OOMEHA U TOTPEOICHMS,
a TaKXKe W3 pean3allii M YIOBJICTBOPEHUS JMYHBIX, CEMCHHBIX M OOIICCTBEHHBIX
MOTPEOHOCTEH B COBPEMEHHOM OOIIECTBE.

®akThl 1 00CTOATEIIBCTBA, BHITEKAIONINE U3 BBIISIICPESUYNCIASHHBIX COIMMAITBHBIX
(akTOpoB WK OOYCJIOBICHHBIE UMU, B Pa3HOW cTeneHU (OOJbIIeH WU MEHbIIEH)
BIIUSIOT Ha TO, KakK KaXJbli W3 HAC IIOHUMAaeT B COJIEpKATEIbHOM IUIaHE
MHIMBUAYAJIBHYIO BBICIIYIO IIEHHOCTh KOHCTHUTYIIMOHHOTO CTPOs. DTH NMOHHMAaHUS
MOTYT pa3IuuaThCs B OOJIBIICH WM MEHBIIICH CTEMEHU, ObITh OOJiee WM MEHEe
CXOKMMH, HO, KaK TIPaBUJIO, HE WIACHTUYHBIMHU. T0, Kakyo (opMy OHH MPUHUMALOT,
3aBHUCUT OT MHOTHX CYOBEKTUBHBIX U OOBEKTUBHBIX (DAKTOPOB.

OpmHako AJIA TOTO, YTOOBI BBICIINE IEHHOCTH KOHCTHUTYIIMOHHOTO CTPOS ObLIH
(YHKIIMOHATBHBI B peAJIbHBIX 00IIECTBEHHBIX OTHOIIEHHUSIX, TO €CTh YTOOBI OHU ObLUTH
IPYMEHHMMBI K Pealu3yeMbl Uepe3 peann3anuio GyHKuuoHansHoi Koncrurymuun®, nx
WHTEPIPETAMA HA MPAKTHKE HE MOTYT M HE JOJDKHBI Pa3juvaThCs IO CYIIECTBY.
Koncturynumonnas 3agaya KoHCTUTYIIMOHHOTO Cy/1a - 00€CIeYuTh €AMHOO0pa3Hoe 1
pa3yMHOE TOJIKOBAaHHE OJTUX IIEHHOCTEH, KOTOpoe OyneT oOmenpu3HaHHBIM,
KOHCTUTYITMOHHO U IOPUINIECCKH 00OCHOBAaHHBIM, U PUMEHUMBIM.

V. Ilpumepnl u3 cyneOHoii mnpaktuku KoHcTuTynmonHoro cyaa
Pecny0sinku XopBaTus 1o TOJKOBAHMIO BHICHIUX HEHHOCTEH KOHCTUTYHIMOHHOT O
cTpost

B cBoeM npeneaeHTHOM npaBe KOHCTUTYHHMOHHBIN CyJ1 pacCMaTpUBal BOIIPOCHI
TOJIKOBAHUS M 3aLUTHl NIOYTH BCEX BBICIIMX LEHHOCTEN KOHCTUTYLHOHHOI'O CTPOS
Pecny6nuku XopBaTtusi. ETuHCTBEHHOM IIEHHOCTHIO, KOTOPYIO OH €I1I€ HE MCTOJIKOBAI,
ABJISIETCS MUPOTBOPUYECTBO (MUP), U, COOTBETCTBEHHO, OH €I1I€ HE 3aHSJI MO3UIUIO 110
€€ CyIECTBY.

CBOMM TOJKOBaHHUEM OTIEJIbHBIX IIeHHOCTEH KOHCTUTYLMOHHBIM Cy]
ONPENEINI, YTO OH MOHUMAET B COJEPKATEIBHOM IUIAHE MOJ KAXKIOW IIEHHOCTBIO B
Ka4eCTBE OCHOBBI JUIsl TOJKOBaHWS KOHCTUTYyIMH, HE OrpaHUYMBASICH JIUIIb
(dbopMalIbHBIM TTPU3HAHUEM UX 110 Ha3BAHUIO.

[To MoeMy MHEHHIO, CMBICI KOHCTHUTYIIMOHHOTO TPE€OOBaHUS O TOM, YTOOBI
BBICIIIME I[IEHHOCTHM KOHCTUTYIIMOHHOTO CTpPOsl, YKa3aHHbIE B CTaThe 3, CIYXKUJIHU
OCHOBOM Il TOJkoBaHUs KOHCTUTyLMM, 3aKIOYaeTcsl B 3aKOHHOM LIENH
pazpadotunka KoHctutrynuu XopBaTuu H30€KaTh MOTEHIMAIBLHOIO MPOU3BOJA B
TOJIKOBAaHWM W MMOHUMaHWM KOHCTUTYyLHH, C OHON CTOPOHBI, U, C IPYrOil CTOPOHHI,
o0OecreyuTh, 4YTOOBI 3TH IIEHHOCTH CaMHU CIY>KWJIM OCHOBOW [UJISi TOJIKOBaHUS
OT/ICJIbHBIX KOHCTUTYIIMOHHBIX IMOJIOKEHHM, pacCcMaTpUBAEMbIX B KOHTEKCTE Ooliee
IIUPOKOTO Pa3BUTUA JEMOKPATHYECKOIO0 OOIIECTBa, OCHOBAHHOTO Ha BBICHIUX
ATUYECKUX IEHHOCTAX, peryiupyeMbix KoHcturynmein. s OOCTHMKEHUA HTHX
3aKOHHBIX Iesei pa3paborunkoB Koncturynum XopBaTuum HEOOXOAUMO, OMHMO
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MPOYEro, MPUMEHSATh TEJICOJOTUYECKUM (OPHUEHTHPOBAHHBIN Ha II€JIb) METOJ MpHU
TOJIKOBAHUM BBICHIUX I[EHHOCTEW KOHCTUTYIIMOHHOI'O TMOpPsJIKa, YTOObI 00€CTICUUTh
0oJiee BBICOKYIO CTETIEHb KOHCeHCYca ist 3 PexkTuBHON peannzanuu KoHCTUTYMu u
MPOMUCAHHBIX B HEW MpaB W CBOOOJ YEJIOBEKAa, B COOTBETCTBUM C BBICHIUMHU
IIEHHOCTSIMU U CTaHJIapTaMU JEMOKPATUUECKOTO O0IIECTBA, yIIPABISIEMOIr0 3aKOHOM U
OCHOBAHHOI'O HA [ICHHOCTH BEPXOBEHCTBA MPABA.

B cmenyromer wactM CTaTbM s PAacCMOTPH0  HECKOJIBKO IIPUMEPOB,
WJUTIOCTPUPYIOIINX, KaK KOHCTUTYHIMOHHBIN CyJl MHTEPHPETUPYET BBICIINE IEHHOCTH
XOPBAaTCKOT0 KOHCTUTYIIMOHHOT'O CTPOSi B XOJI€ pa30MpaTesibCTB, BKIIOYAIOIINX KaK
abCTpaKkTHOE, TaK U KOHKPETHOE PaCCMOTPEHHUE.

Hcxons #W3 BaXXHOCTM BEPXOBEHCTBA IMpaBa [JIsl peaiu3alliu IPaBOBOTO
rocyaapctBa, KOHCTUTYLIMOHHBIN CyJl HCTOJIKOBAJI 3HAYCHHE BEPXOBEHCTBA MpaBa B
perieHusx u nocraHoBieHusx NeNe U-1-659/1994, U-1-146/1996, U-1-228/1996, Ul-
508/1996 u U-1-589/1999 ot 15 mapra 2000 roaa ("Odunuansuerii BectHuk" Ne 31/00)
MpU PACCMOTPEHUHM KOHCTUTYIIMOHHOCTH 3akoHa O [ocynapcTBEHHOM CyleOHOM
COBETE C MCIOJB30BAaHUEM TEJICOJOTUYECKOro Metoaa. B cBoelt aprymenrtanuu Cyn
yKazal, 4To:

«11 (...) BEpXOBEHCTBO 3aKOHAa - ATO HE MPOCTO TpeOOBaHUE JCHCTBOBATH B
COOTBETCTBHH ¢ 3akOHOM. OHO Takke BKIIIOYAET B ceOsl TpeOOBaHMS, Kacarouuecs
conmepkanus 3akoHa. CremoBarenbHO, HOpMa IpaBa cama 1Mo cebe He MOXKET OBITh
3aKOHOM B TOM € CMBICIIC, UYTO U 3aKOHBI, IPUHSITHIC 3aKOHOIaTeeM. BepX0oBEHCTBO
mpaBa - 3TO HE TOJIHKO BEPXOBEHCTBO 3aKOHOB, HO M BEPXOBEHCTBO IpaBa, KOTOPOE -
MOMHUMO TpeOOBaHNN KOHCTUTYIIMOHHOCTH M 3aKOHHOCTH KaK BaXKHEHIIIMX MPUHITATIOB
J000TO  PETryJIUPYEMOro TPABOMOPSAKA - COJASPKHUT TaKXKe JIOMOJHUTEIbHBIC
TpeOOBaHMsI, OTHOCSIIMECS K CAMUM 3aKOHAM M MX COACPKAHUIO.

11.1. B atom cmbiciie Cys 0co60 OTMEUAET, UTO B paMKax IIPaBOBOTO MOPSKA,
OCHOBAHHOI'0 Ha BEPXOBEHCTBE MPaBa, 3aKOHbBI IOJKHBI OBITh OOLTUMU U PAaBHBIMHU JIJI51
BCEX, a MPaBOBBIC TMOCICICTBUS JTOJDKHBI OBITh OJHO3HAYHBIMH JJII BCEX, K KOMY
npuMeHsieTcss 3akoH. Cya TakKe YKa3bIBaeT, YTO MPABOBBIC IMOCICACTBHUS JIOKHBI
OBITh aJIEKBATHBI 3aKOHHBIM OKHJIAHHUSIM CTOPOH B KaXKJ0M KOHKPETHOM CiIy4ae, Korjaa
3aKOH MPUMEHSIETCS] HETIOCPEACTBEHHO K HUM.

KoHCTUTYITMOHHBIN CYJT TaKKe BBIPA3HJI CBOE MHEHHE O BEPXOBEHCTBE IpaBa
KaK OJIHOM M3 BBICHINX [IEHHOCTEH XOPBATCKOTO KOHCTUTYIIMOHHOTO CTPOSI, @ TAKKE O
KauecTBe MpaBOBbIX HOpM B pemeHuu Ne U-1-722/2009 ot 6 ampens 2011 roma
("Odunmanbusiii BecTHUK" Ne 44/11), korga oH paccMaTpuBail KOHCTUTYIIMOHHOCTh
3akoHa 0 OecruiaTHOW ropuAnYeckoi momoinud. B cBoem 000CHOBaHUU CyJ yKasal,
gt0: "5. (...) TpeOOBaHMUSI MPABOBOM OINPEICIICHHOCTH U BEPXOBEHCTBA 3aKOHA B CTAThE
3 Konctutyuuu TpeOyroT, 4ToObI MpaBoBasi HOpMa ObLIa JOCTYITHOM U MpeCcKa3yeMon
JUIS TEX, HA KOTO OHA PaCIpOCTPAHSETCS, TO €CTh TAKOW, YTOOBI OHU MOTJIU 3HATh CBOU
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peaybHble M KOHKPETHBIC TpaBa W OOSI3aHHOCTH, YTOOBI OHU MOTJIM JIEHCTBOBATH
COOTBETCTBYIOIIMM 00pa3zom. (...).

5.1. KOHCTUTYUMOHHBIA CyJI CYMTA€T, 4YTO aJpecaTbl MNpPaBOBOH HOPMBI,
0€3yCJI0BHO, HE MOTYT PE€aIbHO U KOHKPETHO 3HAaTh CBOM IMpaBa U OOSA3aHHOCTU U
MpPEABUIETh MOCIEACTBUS CBOETO IMOBEICHMS, €CIIM MPaBOBasi HOpPMa HE SIBISETCS
JOCTaTOYHO ONpEeNeNeHHON M TouHOUW. TpeboBaHME O HATWYUU ONPEICICHHOU U
TOYHOW NPaBOBOM HOPMBI SIBISETCS "OJHUM M3 OCHOBHBIX AJIEMEHTOB IPUHIIMIA
BEPXOBEHCTBA Mpasa" (...) U UMEET peIlIaoNIee 3HAUCHHE JIJIs1 CO3/IaHUS U COXPaHEHUS
JETUTUMHOCTA TpaBOBOro mnopsaka. OH TrapaHTUPYET, YTO JAE€MOKPAaTUYECKU
JIETUTUMHBINA 3aKOHOJIATENIh MOXKET CAMOCTOSTEIHLHO pa3padaThiBaTh OCHOBHBIE MPaBa
U cBOOOJBI B 3aKOHAX, YTO HUCIIOJHUTEIbHAs WM aIMUHHCTPATHUBHASI BJIACTh MOXKET
OMUPAThCS HA YETKUE 3aKOHOJATEIbHBIE U HOPMATUBHBIE CTAHIAPTHI JJISI TPUHATHS
CBOMX pEIIECHUN, a cyneOHasi BJIAaCTb M CyJbl MOTYT KOHTPOJIMPOBATH 3aKOHHOCTH
mpaBoBoro nopsjaka (...). Kormga ato tpeboBanue He co0110/1a€TCs1, HEONPEIEICHHBIE U
HETOYHBIE  3aKOHBl  JICJIETUPYIOT  4YacTh  NOJHOMOYMU  3aKOHOAATENbCTBA
CyOBEKTUBHOMY TMPUHATUIO AJMHUHUCTPATUBHBIX W CYACOHBIX PpEIIEHUU, YTO
HEJIONYCTUMO B KOHCTUTYIITMOHHOM TipaBe. TpeboBaHUE ONPEEICHHOCTH U TOYHOCTH
IIPAaBOBOM HOPMbI UMEET KaK MMO3UTUBHOE, TAK U HETATUBHOE 3HaU€HUE. B MO3UTUBHOM
CMBICJIE ONPEAEIICHHOCTh W TOYHOCTh IIPAaBOBOM HOPMBI O3HAYaeT, YTO €€
dhopMyIHpPOBKA JOKHA MO3BOJIATh TPaXKJaHaM 3HATh CBOM pPealbHbIE U KOHKPETHBIC
mpaBa U 00S3aHHOCTH, YTOOBI OHU MOTJIM BECTH C€0S COOTBETCTBYIOIIUM OOpa3oM.
HeraTtuBHblil cMbicn TpeOOBaHUS OMPENEICHHOCTH U TOYHOCTH TPABOBOW HOPMBI
MPUMEHUTEIBHO K TOCYJApCTBEHHOMY OpraHy O3HaudaeT, 4To ee¢ (hopMyJIMpOBKa
JIOJDKHA CBSI3BIBATH ATOT OPraH U HE MO3BOJIATh €My JCHCTBOBAThH BHE IIEJIH, KOTOPYIO
ONpENEeNsAeT €€ colepkKaHue. OTO BaXHO, Kak [JIsi IIOBEJICHHS OpraHOB
rOCyJIapCTBEHHOTO U OOIIECTBEHHOI'O YIIPABJICHUSI, TaK U ISl OBEACHUS CYyeOHBIX
OpTraHoB.

Jpyroi mpumep Kacaercs TOJIKOBAHUS COLIMATILHOM CIIPABEIMBOCTH KaK OJTHOU
13 BBICHIMX L[EHHOCTEW XOPBATCKOTO KOHCTUTYUUOHHOTO CcTpos. Cya BbIpa3uil CBOE
MHEHHE I10 MOBOAY TOJKOBAaHUS 3TOM LIEHHOCTH B MOCTAHOBJIEHUU U pemeHnu Ne U-
IP-3820/2009, U-1P3826/2009 u ap. ot 17 mostops 2009 roma («OdummanbHbIi
BecTHUK» No 143/09) B KOHTEKCTE aOCTPAKTHOTO MEPECMOTpa 3aKOHA O CTICIIHATIbHOM
HaJoTre Ha 3apabOoTHYIO ILIaTy, MeHcuu U apyrue nocryrienus 2009 roga. B cBoem
pELIEHNU CYyJ yKa3all, 4TO: COLMAJIbHAS CIPABEIIMBOCTH SIBJIISIETCS KOMIIOHEHTOM
COIIMAJIBHOTO TOCYAAapCTBa, TTOCKOJIBKY TaKO€ TOCYAapCTBO TPEOYET yCTAHOBICHUS U
COXpaHEHMSI COIMAIbHON crpaBenauBocTU. [loATOMY KOHIEMNIUS COIMATIBLHOIO
rocyJ1apCcTBa HapyIIaeTCs, KOrAa MOMOIIb, OKa3blBaeMasi TeM, KTO B HEM HY¥KJIAaeTcs,
HE COOTBETCTBYET TPEOOBAHUSAM COIMATLHON CIPABEIJIUBOCTH, JUOO MOTOMY, YTO
pacripe/ielieHne HeKOTOPhIX COLMANIBHBIX OJiar ObUIO HEMPaBWILHO OrpaHUYEHO, JINOO
MOTOMY, 4TO COILIMAJIbHAS TPYIINa He Obl1a oOecreueHa ColMalbHON 3alUTOM.
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8 KoHuenuma GpyHKLMOHANbHON KOHCTUTYLMM, UCNOIb3yemasn B JaHHoM paboTe, B3ata n3 MacCormick, N.,
"Institucije prava (Ogled iz teorije prava)", Naklada Breza, Zagreb, 2014.

Takum 00pa3om, BKpaTIle, COAEPKAHUE MOHATUN COIMATIBLHOTO TOCYAapCTBa,
IIPUHLNANA COLUMAJBbHOM CIPAaBEIIMBOCTH, AK€ KOHCTUTYLIMOHHO IPU3HAHHOU
COLIMAJIbHOM CITPaBENIMBOCTA HOCUT a0CTPAKTHBINA XapaKkTep, XOTs U pa3HOTO YPOBHS
abcTpakiuu. JTO BUJIHO M3 TOT0, 4TO aBTOp KOHCTUTYIIMM OCTaBUII 3aKOHOMATEIIO
IIPAaBO PETYJIHMPOBATH U PA3BUBATHh BCE KOHCTUTYLIMOHHO ONPEIEIEHHbIE COLIMAIbHBIE
IIpaBa, ¥ 3TO MIPaBO, KaK IPaBUJIO, IPSIMO BBIPAKEHO, NOCKOIbKY KOHCTUTYLMS TpsIMO
TpeOyeT MPUHSATHUS 3aKOHA JUIsl MPUMEHEHUS TOW WM MHOM «COIMaJbHOW» HOPMBI.
[ToaTOMY KOHCTUTYIIMOHHBIE MOJOKEHUSA O COLMAIBHOM TOCYAAapCTBE U COLMAIBHOU
CIIPaBEIIJIMBOCTH, AAXE O KOHCTUTYLUHMOHHO MPU3HAHHBIX COLMAIIBHBIX MpPaBax, HE
MOTYT OBbITh TPUMEHEHBI HAMPsIMY0. JIJisl TOro 4TOOBI UX MOXKHO OBLIO TPUMEHUTb,
OHHM JIOJIKHBI OBITh CHayasa pa3pad0TaHbl B 3aKOHE, M OYEHb YACTO OHU JIOJKHbBI ObITh
JNOTOJIHUTENIBHO  ONpENENIeHbl B MOJ3aKOHHBIX  aKTax  JJs  JIEUCTBUSA
COOTBETCTBYIOILIETO 3aKOHA.

Tpetuil mpuMep CBsSI3aH C TOJKOBAaHMEM PABEHCTBA KaK BBICIIEH IIEHHOCTHU
XOpPBAaTCKOr0 KOHCTUTYIIMOHHOTO cTposi. Cy BbIPA3HUII CBOU B3TJISAIbI HA ATy LIEHHOCTh
B YINOMSIHYTBIX BBIIIE PEUICHUH M MOCTAHOBJIEHHUM, B KOTOPHIX OH M3JIaraeT CBOIO
MTO3UIIMI0 OTHOCUTENBHO COLMAIIBHOTO TOCYIapCTBA U COLMAIBHOMN CIPABEIIMBOCTH.
Cyq CBSI3BIBAET LIEHHOCTh PABEHCTBA C IMPUHIIMIIOM PABEHCTBA BCEX IEPE]l 3aKOHOM U
00OCHOBBIBAET CBOIO MO3ULUIO CIEAYIOMNUM 00pa3oM KOHCTUTYIIMOHHBIN CyJ| TaKkKe
CUMTAET, YTO KOHCTUTYLIMOHHAS FapaHTHs pAaBEHCTBA BCEX Nepes1 3aKOHOM (CT. 14 1. 2
KoHctuTyuu), kotopasi siBIAsI€TCS OCOOBIM BBIPAKEHHUEM PABEHCTBA KaK BBICILIEH
[IEHHOCTH KOHCTUTYIIUOHHOTO cTposi Pecniybnuku Xopsatus (ct. 3 Koncrurynun), e
TpeOyeT, 4YTOObl KaXIblii TpaKJaHWH BHOCWJI paBHBIM BKJIaJ B IOKPBITHE
OOIIECTBEHHBIX PACXO0/IOB. DTa TapaHTus TpeOyeT, yTOObl KaKIbIi IpaxxaaHUH ObLI
00s13aH (pMHAHCUPOBATH OOIIKE rOCYJAPCTBEHHBIE U OOIIIECTBEHHBIE JIeIa OJIMHAKOBO,
B COOTBETCTBUU CO CBOMMH SKOHOMHUYECKHUMH BO3MOKHOCTSIMHU.

B 3aBrucuMocTH OT nipeiMeTa peryJIMpOBaHus IPUHIIUI PABEHCTBA MIPEAbSABIISAET
3aKOHO/IATENI0 Pa3IMyHbIe TPEOOBAHUS - OT MPOCTOrO 3arpeTa MPOU3BoJIa 10 CTPOroro
coOMIoIeHNs TIpUHIMNA copa3MepHOcTH. HepaBHoe oOpaiieHue MOKET HEraTHBHO
CKa3aTbCsl HA OCYIIECTBICHWHU KOHCTUTYLIMOHHO 3allMIICHHBIX MpPaB YEJIOBEKa U
OCHOBHBIX CB000J. [loaromy myHkT 2 crarbu 14 KouctuTynuu TpeOyeT, 4TOObBI
rpylmna ajpecaToB IMPAaBOBOM HOPMBI - JIOJEH, HAa KOTOPBIX PaCIpPOCTPaHSIETCS
NEHUCTBUE 3aKOHA, - HE OTIMYAIACh OT APYTOW IPYNIIbI JFOAEH, €CIIA TOIBKO Pa3INYUs
MEXIy dTUMU JBYMsI TPYIIIaMi HE UMEIOT TAaKOTO XapakTepa M Maciitada, KoTopbie
OINpaBIBIBAIOT pa3iuuHoe oOpamienne. HeBo3MoxHO naTh Oosiee KOHKPETHBIC
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KpUTEpUU ¢ a0CTPaKTHOM U 0011IeH MO3UIUH, @ TOJIBKO MPUMEHUTEIbHO K KOHKPETHBIM
MIPaBOBBIM 00JIACTSIM.

[To3unmu, W3JI0KEHHBIE B NPHUBEACHHBIX BBIIIE MPHUMEPAX OTHOCUTEIBHO
OTJENIbHBIX BBICIIUX IEHHOCTEH KOHCTUTYLHMOHHOTO cTposi PecrnyOnuku XopBatus,
OblIM NpUHATH KOHCTUTYLIMOHHBIM CYJIOM B paMKax Mpoueayp aOCTpaKTHOTO
pPacCMOTpPEHHsI, TO €CTh IPOLEAYp OLCHKH KOHCTUTYLIMOHHOCTH M 3aKOHHOCTH
3aKOHOJATENbCTBA, KaK YK€ ynoMuHanoch. OqHako KOHCTUTYLIMOHHBIN CyJ Takxke
3aHsUI COOTBETCTBYIOLLYIO IMO3HMIMIO MO 3TUM LEHHOCTSM B XOJAE Pa30MpaTesbCTB,
OCHOBaHHBIX Ha KOHCTUTYLIMOHHBIX ajlo0ax, B KOTOPHIX 3alpalllMBaETCs 3allluTa
rapaHTUpoBaHHBIX KOHCTUTYIMEH MTpaB 4eI0BeKa U OCHOBHBIX CBOOO/I.

B cBs3M ¢ 3TUM clielyeT OTMETUTh, YTO KOHCTUTYLIMOHHBIN Cy/ 3aHAJ OOIILYIO
MO3ULIMI0, COTJIACHO KOTOPOHM B XOJ€ pa30MpaTenbCcTBa MO KOHCTUTYIIMOHHBIM
&KanobaM OH paccCMaTPUBAET U TOJKYET BBICUINE LIEHHOCTH KOHCTUTYIIHOHHOTO CTPOs
TOJNBKO B TOM CIIy4a€, €CJId B KOHKPETHOM JI€JI€ OHM CBSI3aHbl C HapyLICHHEM
KOHKPETHOT0 rapaHTupoBaHHoro KoHcTuTyiueil npasa yeiaoBeka. J[pyrumu ciioBamu,
Cyn cuuTaer, 4TO BBICIIME LEHHOCTH KOHCTUTYLMOHHOIO cTposi PecmyOnuku
XopBaTus HE SBIAIOTCA HE3ABUCHMOW M NPAMOM KOHCTHUTYLIMOHHOW OCHOBOM IS
MPEJIOCTABIEHUS 3aIUTHI B paAMKaX KOHCTUTYIIMOHHOI'O IIPOU3BOJICTBA I10 KajlodaMm,
KacaloluMcsl MpaB M CBOOOJ uenoBeKa (KOHKPETHBIM IEpecMOTp), a JOJIKHBI
paccMaTpUBaTbCA B CBSA3M C APYIMMU KOHCTUTYLIMOHHBIMU TapaHTHSIMU INpPaB U
cB000a. COOTBETCTBEHHO, 3asBUTENM, MOJAIONIME KOHCTUTYLHUOHHBIE 3>Kajlo0bl,
JOJKHBI TPEOOBATh 3alIUThl KOHKPETHOTO KOHCTUTYIIMOHHOTO NpaBa 4eJoBeKa 1/1in
CBOOOJbI, KOTOPBIE, 10 UX MHEHHIO, ObUIM HapyLIEHbI, & HE MPOCTO CChUIATHCA Ha
HapyLICHUE BBICIINX LIEHHOCTEH KOHCTUTYLHMOHHOTO crposi. Kopoue rosops, korma
3asIBUTENIM CCBUIAIOTCA HAa HAPYIIEHHUE BBICIIUX [IEHHOCTEW KOHCTUTYLIHOHHOTO CTPOS
XopBaTUU, OHU JIOJKHBI CBSI3aTh 3TO YTBEPXKIECHHE C HAPYIIEHHMEM KOHKPETHOIO
rapaHTupoBaHHOro KoHcTutynuei nmpasa 4enoBeka WM cBOOOIbI, 3aIIUThl KOTOPBIX
OHU JOOUBAIOTCS, U IOMECTUTH €r0 B KOHTEKCT.

KoHcTuTynmoHHsli cy1 chOpMyIHpOBai 3Ty MO3ULHIO B cBoeM perieHnn Ne U-
[11-1125/1999 ot 13 mapra 1999 roma («Odummansabiii BecTHUK» Ne 38/00).
CooTBeTcTByIOIIAsA 4aCTh 3TOM MO3WLMM COAEpKUTCA B myHkTax 17, 17.1 u 17.3
MOTHUBUPOBOYHOI YyacTu pemeHus. OHM Ir1acsT CIeayoniee:

«17. HakoHnem, 3asBUTeNId B KOHCTHUTYIIMOHHOHN JKajgo0e YTBEPXKIAIOT O
HapyLIEHUH MPUHUUIIOB KOHCTUTYIIMOHHOTO cTpost Pecnybmuku Xopsatus,
U3JI0KEHHBIX B cTaThe 3 KoHCcTUTYLHH, a TakKe O HAapyIIEHWHM IIyHKTa 2 CTaTbH S5
Koncturynumu.

17.1. Ognako nonoxxenue ctatbi 3 KOHCTUTYLIMU HE yCTaHABIUBAET CBOOOBI
U TpaBa 4YellOBEKa M TpaxJaHUWHA (KOHCTUTYLHOHHbIE mpaBa). Ckopee, cTaThs 3
ONpENENAECT BBICIIME I[IEHHOCTM KOHCTUTYLHOHHOIO CTPOs, KOTOpBIE Jayee
KOHKPETU3UPYIOTCS U ONPENEISAIOTCS B APYTHUX MOJI0KeHUsIX KoHcTuTynmu, ocooeHHO
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B T€X, KOTOPbIE TapaHTUPYIOT CBOOOIBI U MpaBa YeJIOBEKa U rpakaanuHa. [lomoxxenue
CTaTbU 3 CIYKUT OCHOBOW IJi1 TONKOBaHUS KOHCTUTYIIMM M OpPHEHTHUPOM I
3aKOHOJATENsl MPU pa3pabOTKe KOHCTUTYLHOHHBIX MpaB TIPakKJaH; MOITOMY OHO
00palleHo K rocyJapCTBEHHBIM OpPraHaM, a HE HEMOCPEICTBEHHO K rpakIaHaM. (...)»

Takum oOpa3zom, mojoxxkeHust ctatbu 3 U ctathu S5(2) KoHcTuTynmu comepxar
BBICIIME IIEHHOCTH M (yHIaMEHTAJIbHBIC MPUHIIMIIBEI, HA KOTOPBIX OCHOBBLIBAETCS
KOHCTUTYITMOHHBIA cTpoit PecryOnuku XopBaTus; OJTHAKO IO CBOEMY COJIEPKAHUIO
OHM HOCST OOMIMHA XapakTep U HE MPEAOCTABISIOT KOHCTHUTYLMOHHBIX TapaHTUN
OTJICJIbHBIM JIUIIaM (CyOBeKTam).

Onnako KOHCTUTYIMOHHBIN CyJl TaK)K€ 3aHsUI MO3HULMIO B J€JIE€, B KOTOPOM,
JENCTBYS IO KOHCTUTYLIMOHHOM kajio0e, OH BhIHEC pELIEHNE, OCHOBAHHOE Ha OLIEHKE
TOTO, OBUIM JIM HapyUIeHbl BBICIIME IEHHOCTH KOHCTUTYIIMOHHOIO CTpOS.
EcrecTBeHHO, peub HMIAET O KOHKPETHOM Jielie, B KOTOPOM 3asBUTEINb CBA3AI
IpeanojaraeMoe HapylleHHe ero rapantupoBaHHbIX KoHcTutynuei npaB u ¢cBo0on
YeJI0BEKA C HAPYUIEHUEM OJHOMW M3 BBICIIMX LEHHOCTEN KOHCTUTYLIMOHHOTO CTposi. B
JaCTHOCTH, peub uaeT o pereHnn 1 nmocranoiaeHuu Ne U-111-6559/2010 ot 13 HOSOps
2014 rona («Odunmansubiil BecTHUK» Ne 142/14).

B cBoem o6ocHoBanun Cya ykaszan, 4YTO, 3asBUTENb CChUIAETCS B
KOHCTUTYIIMOHHBIX >KaJl00ax Ha IpaBa, TapaHTUPOBAHHBIE CIEAYIONIMMHU CTaThIMU
Koncrutynuu: cratest 14 (rapantus paBeHCTBa Iepe] 3aKOHOM), crarbs 18.1
(rapanTus mpaBa Ha 00KajJOBaHUE MHAMBUIYAJbHBIX MPABOBBIX AKTOB, MPUHSTHIX B
MEPBOM MHCTAaHUMU CYJaMH WIHA JIPYTUMHU YHOJIHOMOYEHHBIMUA OpPTaHaMU), U CTaThs
26 (rapaHTHs paBEHCTBA MHOCTPAHLIEB C XOPBATCKUMU IpakJlaHaMU Tepe]l CyJJaMu U
MPAaBUTEIILCTBEHHBIMU ~ YUPEKJIECHUSAMU W JIPYTUMHU OpraHamH, HaJleJICHHBIMU
rocyJgapcTBeHHo  BiacTeio). OnH  ymomsHyn crateto 3 KoHCTUTyLHH,
YCTaHABJIMBAIOIIYI0O OCHOBHBIE ILIEHHOCTH KOHCTUTYIMOHHOrO cTposi PecnyOnuku
XopBatus, ctarbio 5.2 KoHCTUTYLIMH, TIaCSIIYI0, YTO «BCE JINIA 00s13aHbI COOJIIOAATD
KoHcTuTyuio v 3aKOoHbI U yBa)kaTh MPaBOBOU mopsaok PecryOnuiku XopBatusi», U
crateio 116.1 Konctutynuu, ycraHaBamBaroulyro, 4To BepXoBHBIN Cy1 Kak BbICIIAS
cyneOHasi MHCTAHIIMS 00€CTeurnBaeT €IMHOE MPUMEHEHHE 3aKOHOB M PaBEHCTBO BCEX
B UX IPUMEHECHUHU.

KoHCTUTYIIMOHHBIN CyJ MOAYEPKUBAET, YTO OIEHKA BCEX MPEIoiaraéMbixX
HapylIeHUd KOHCTUTYLIMOHHBIX IIpaB, PACCMOTPEHHBIX B paMKaxX JIaHHOTO
pa3z0upartenbeTBa B KOHCTUTYIIMOHHOM CyJie, Obljla OCHOBaHa Ha paBeHCTBE, CBOOOIE,
YBOKCHUU TIpaB YEJIOBEKA M BEPXOBEHCTBE 3aKOHA, KaK BBICIIUX IIEHHOCTAX
KOHCTUTYIIMOHHOTO cTposi PecnyOnuku XopBarus, 3aKperjieHHbIX B CTarbe 3
KoHctuTynmu. OTHM LEHHOCTH NPUCYTCTBYIOT BO BceM TekcTte KoHcTuTyuuu wu
UCIIONB3YIOTCA I €€ TonkoBaHMs. Ilockosbky cratbs 5, crtates 14 u crares 26
KoHcTuTyuu sBIsSiOTCS JAUIIb 0COOBIMH HOPMATUBHBIMU ACTIEKTAMU 3TUX LIEHHOCTEM,
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KOHCTUTYLIMOHHBIN CyJ NPUHSAI MX BO BHUMAaHHUE NpU OLICHKE MpeAroaraeMbix
HapYIICHU KOHCTUTYIITMOHHBIX MTPaB 3asSBUTEISI.

B nomnonHeHue kK npuBeeHHBIM BbIILIE IPUMEpPaM, OCHOBAaHHBIM Ha PELICHUSIX U
MOCTAHOBJICHUAX, B KOTOPHIX KOHCTUTYLMOHHBIN CyJ WHTEPIPETHPOBAN BBICIIHNE
[IEHHOCTH XOPBAaTCKOTO KOHCTUTYIIMOHHOTO CTpOs, YKa3aHHbIE B CTaTbe 3
KoHctuTtyuu, cieayer OTMETUTh, UTO CYIIECTBYET TaAKKE 3HAYUTEIIBHOE KOJIUYECTBO
JPYTUX MOJOOHBIX PEIIEHUN 1 TOCTAHOBJIEHUHN. DTO cTajao 0coOeHHO oueBUIHO ¢ 2008
roga, korga KOHCTUTYLIMOHHBIA CyJl HA4aJl [OCJIEAOBATEIbHO ONPEACISITh
MOTEHIMAIbHBIE HApYIICHUS KOHCTUTYLIMOHHOCTH W/MIW KOHCTUTYIIMOHHOCTH W
3aKOHHOCTHM C Y4Ye€TOM TOro, OBUIM JIM COOJIOJEHBI BBICIIME LEHHOCTU
KOHCTUTYIIMOHHOTO cTposi PecyOuku XopBatus, 0COOEHHO B Aesiax 00 aOCTpaKTHOM
PAaCCMOTPEHUU KOHCTUTYIIMOHHOCTH 3aKOHOB M KOHCTUTYIIMOHHOCTH M 3aKOHHOCTHU
JIPYrUX HOPMATHUBHBIX aKTOB.

VI. 3akiaouenne

Pa3pabotunk KoHcTuTynnu XopBaTHUM 30U B HEE BBICIINE LEHHOCTH
KOHCTUTYI[IMOHHOT'O CTpOsi, KOTOpbIE TaKXKe CIy>KaT OCHOBOM Jisi TOJIKOBaHUS
Koncturynuu. Ilpumensist takoil moxaxon, paspadoruunk Konctutynuu XopBatuu
UCIIOJIB30BaJ  BBICHIME  KOHCTHUTYLUMOHHBIE  LEHHOCTH Uil  ONpEAeNICHUS
KOHCTUTYIIMOHHOI'O Tejeoca (1esns) - LeJenojiaraHusi, TO €CTb KOHCTUTYLHOHHO
JETUTUMHOM LEeNH, K JOCTHIKEHHMIO KOTOPOH JIOJDKHBI CTPEMHUTBHCS XOPBATCKOE
o0miecTBO U rocynapctso. B Hameit KoHcTuTyninm oHM HE ciy4daifHO CTaial OCHOBOM
st TonkoBaHus Koncrurynum.

BxuroueHune ieHHOCTe B KOHCTUTYLIMOHHBIN TEKCT UMEJIO OIPOMHOE 3Ha4Y€HUE,
IIOCKOJIBKY WX HaJIW4YWE MPEAIoJaracT HaJIMYWe HCTOYHMKA IPUBEPKEHHOCTH CO
CTOPOHBI YUPEIUTENbHbIX U APYTUX OPraHOB BJIACTU U MO3BOJIET CAEIATh BBIBOJ O
TOM, 4TO 00ILIECTBO, pyKOBOACTBYIoMIeecss KoHcTuTynmen, 10cTurio 60saee BHICOKOTO
YPOBHSI Pa3BUTHs, TEM CaMbIM YTBEPAUB CBOK BHYTPEHHIOK CIUIOYEHHOCTb H
IMBUJIM3AIMOHHYIO UJIEHTUYHOCTh B paMKax IMOJUTHYECKOTO Mpolecca. YUUThIBas
oco0bIl xapaktep KoHcTuTynnu u ee PyHKIUIO KaK HICTOYHMKA [TpaB U 00s13aHHOCTEH,
NOTEHUUAIbHbIE TOJUTHYECKHE KOH(IMKTHL, Kacaroumecs (QyHIaMEHTaIbHbIX
LEHHOCTEH, HEOOXOMMBIX XOPBATCKOMY OOUIECTBY, BIOJHE €CTECTBEHHO HAXOJSAT
CBOE€ BBIPQ)KEHHE B PA3IIMYHBIX UHTEPIPETALMIX TEKCTA, IOCPEICTBOM KOTOPOIO 3TH
LHEHHOCTH (OpPMaJM30BaHbl W aBTOPUTETHO CHOPMYIUMPOBAHBI. PaznuuHbie
MHTEPHPETAlUd BBICHIMX LEHHOCTEH XOpPBATCKOTO KOHCTUTYLIMOHHOTO CTpOs
OOyCJIOBJIEHBI Te€M OOBEKTUBHBIM (DAKTOM, UYTO OHHU BBIPAKEHBI B OITUYECKHUX
TEPMUHAX, KOTOPBIE, XOTS U HE OIPEIEIIECHbI B COAEP/KATEILHOM IUIAHE, TEM HE MEHEE
noajnaTcs  omnpenenaeHuto.  IlockoibKy — BbICIIME  IIEHHOCTH  XOPBaTCKOIO
KOHCTUTYI[MOHHOI'O CTPOS CIIY>KaT KaK OCHOBOM Jyisl TOJIKOBaHUsI KOHCTUTYIIMH, TaK U
OTIIPAaBHOM TOYKOW /JII PYKOBOJCTBAa BCEX TEX, KTO €€ MPUMEHSET U pealu3yeT,
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HeoO0xouMo, 4ToObl B KOHCTUTYLMU OBLT OIpenereH OpraH, YINOJHOMOYEHHBIH U
00sI3aHHBIA JaBaTh OOIIE00SM3aTEIbHOE TOJKOBAHUE ITUX ILIEHHOCTEeH. PazpaboTumk
Konctutynuu  XopBatuum  omnpefenusi  3TOT opran B KOHCTUTYyIIMM — Kak
KoHCTUTYIIMOHHBIN CYI.

Cosparens Konctutynum  XopBatuu nocpenctBom  KoHctutynmuum u
Koncrutynmonnoro 3akona o  KOHCTUTYIIMOHHOM  Cyne  BO3JIOKWJI — Ha
KoHcTuTymmoHHBIA CyJ 3a7ady BBICTYNAaTh B KAauyeCTBE XPAHHUTENS MU 3alIMTHHUKA
Koncturynuu. CyTh 3TOH 3a7aun OTpa)kaeTcsi HE TOJBKO B TPEOOBAHMM OXPAaHSTh U
samumate Koncturyuuio B dopmanbHOM cMmbiciie. HampoTuB, ropasngo BaxkHee U
3HauMMee OO0eCneynTh €€ 3allUTy U COXpaHeHHe B (PYHKIIMOHAIBHOM H
colepkatellbHOM cMbiciie. Ha camoM jene BaxHO, 4TOObl KOHCTUTYIIMOHHOE
coliepkaHre ObLIO peaju30BaHO Ha TMpaKTUKe, dYepe3 IMpaBa, OOA3aHHOCTU U
o0s3aTeNbCcTBa, MponucaHHbie B KoHcTUTylMu, W B JyXe W TESIX, TpeOyeMBbIX
BBICIIIIMH [ICHHOCTSIMH KOHCTHUTYITMOHHOTO CTpOs. VHBIMH CIIOBaMH, BBICIIIHC
KOHCTUTYIIMOHHBIE IEHHOCTH, KOTOPBIE CITY>KaT OCHOBOM /1JI TOJIKOBAHUS XOPBATCKOM
KoHcTuTynuu, mpOHM3BIBAIOT BCE HOPMAaTHMBHOE cojep:kaHne KoHcTurynmu. 910
HOPMATHBHOE COZEpPKaHUE JOJKHO OCHOBBIBATHCS HA HUX, BHITEKATh U3 UX CYTH U Ha
ATOM OCHOBE 00ecneynBaTh (PYHKIIMOHAIBLHOE €IMHCTBO HE TOJBKO KOHCTUTYIINM Kak
BBICIIIETO TIPAaBOBOrO akTa, HO U mpaBa B Pecnybnuke XopBatus H BCEro
KOHCTUTYIMOHHOI'O MOPsI/IKa, OCHOBaHHOTO Ha KoHcTuTyuu.

Briciue eHHOCTH KOHCTUTYITMOHHOTO cTpost PeciyOnuku XopBatus 1o cBoeit
NPUPOJE SBISIIOTCS JTHUYECKUMU ¢ I[IEHHOCTHBIMH KAaTETOPHUSIMHU, KOTOPHIE B
COJIEPKATEIIBHOM CMBICIIE PE30HUPYIOT C )KMU3HEHHON PEalbHOCTHIO O0IIECTBEHHOTO U
rocyJapCTBEHHOr0 coo0IiecTBa. B 3ToM cMbIcie MOXKHO CKa3aTh, YTO OHU 00pa3yloT
KUBYIO TKaHb KOHCTUTYIIMOHHOT'O CTpPOS, MHTEPIPETAlls W peaau3aiusi KOTOPOou
o0ecrneurBaeT KU3HECIOCOOHOCTh, aKTYaJbHOCTh U COOTBeTcTBHE KoHcTHUTYLMU U
KOHCTUTYIITMOHHOT'O CTPOS pEaJIbHBIM MOTPEOHOCTSIM U pa3BUTHIO oO1ecTBa. U3 atux
XapaKTEePUCTUK BBITEKAET HEOOXOIUMOCTh MpUMeHeHUs: KOHCTUTYITMOHHBIM Cya0M
KOHCTUTYILIMOHHOT'O CyJI€OHOr0 aKTUBU3Ma MPHU TOJIKOBAHUH 3TUX LIEHHOCTEH.

KOpucnukius KoHCTUTYHHOHHOTO cyJa MO TOJKOBAaHUIO BBICIIMX I[EHHOCTEH
KOHCTUTYLIMOHHOI'O ~ CTpOsl  SIBJSIETCA  OJHOBPEMEHHO CJOXHOM M  OYEHb
TpeboBaTenpbHOH. B 4YacTHOCTH, NOCPEICTBOM TOJKOBAHMS BBICIIUX I[EHHOCTEH
KOHCTUTYIIMOHHOTO CTposi KOHCTUTYUMOHHBIA CyJ ONpenenseT B MaTepuaibHO-
MPABOBOM IIJIAHE OPHUEHTHPHI, MO0 KOTOPHIM JOJDKHO JBUTATHCS OOIIECTBO C TOYKHU
3peHUs1 KOHCTUTYLIMOHHOIO ITpaBa, o0ecreynBas pu 3ToM yBaxxeHue k Koncruryunu
U €€ IPUMEHEHMUIO.

B nmanHO# cTatbe ¢ TEOPETUYECKOW TOUKH 3PEHHS MPECTABIEHBI MO3HUIINU
aBTOpa B OTHOUIEHUU BBICIIUX IIEHHOCTEW XOPBATCKOIO KOHCTUTYIMOHHOI'O CTPOS U
MPUYMHBI, 110 KOTOPHIM OHU SIBJISIFOTCS [ HETO 3HAYMMBIMHU, OCOOCHHO B KOHTEKCTE
WX TPUMEHEHUs B KadyecTBe OCHOBBI JJsi TonkoBaHus Kouctutynuu. B
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3aKJIIOYUTENIBHOM — pasfielle  CTaTbd MPHUBOIATCA IPUMEpPHl M3 PELIICHUA U
NOCTaHOBJIEHUH KOHCTUTYIIMOHHOrO CyJa, WUIIOCTPUPYIOIIME MO3HULMH, 3aHITHIC
CYJIOM IPU TOJKOBAHMU OTAEJIBHBIX BBICHIMX LIEHHOCTEW KOHCTUTYLIMOHHOT'O CTPOS
PecniyOnnku XopBatus.».

[

«Assessment of Modern Technologies from the Perspective of Constitutional Courts:
Guarantees, Rights, Freedoms, and Challengesy»
Mr. Gheorghe Stan, Judge of the Constitutional Court of Romania
«Mr. President of the Constitutional Court of the Kyrgyz Republic, Dear
colleagues, Distinguished guests, Ladies and Gentlemen,

It is a privilege for me to address you on the occasion of the International
scientific and practical conference “The Establishment of Constitutional Justice in New
Democracies”, dedicated to the 35th Anniversary of the Constitutional Court of the
Kyrgyz Republic, and please allow me to extend to you, on behalf of the Constitutional
Court of Romania, warm greetings, and to wish every success to this prestigious
scientific event.

| am honored to be here with you today, addressing the topic of “Assessing
Emerging Technologies through the Lens of Constitutional Courts: Guarantees, Rights,
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Freedoms and Challenge”, a highly topical subject, both at European and national
level.

Constitutional courts worldwide face the increasing challenge of reconciling
emerging technologies with established legal frameworks that safeguard fundamental
rights and freedoms. This complex interplay necessitates a thorough comprehension of
how these courts navigate the intersection of technological advancement and
constitutional protections. These courts serve as key arbiters in balancing technological
progress with the need to protect individual liberties, requiring careful consideration of
both the benefits and potential risks of new innovations. The emergence of digital
constitutionalism, notably in the European Union, signals a transition from a primarily
liberal economic viewpoint on digital technologies to a constitutionally grounded
approach. This shift emphasizes enhanced safeguards for users and greater
accountability for both public and private entities operating within the digital domain.
Constitutional courts scrutinize potential abuses of power, rigorously examining
limitations on rights to uphold democratic principles. As technological capabilities
grow, the judiciary's function becomes ever more critical in defining the scope and
limitations of these technologies to prevent infringements on constitutional rights and
freedoms.

In adjudicating conflicts between rights and governmental objectives, courts
often employ the principle of proportionality to assess the legitimacy of limitations on
constitutional rights. The “necessary in a democratic society” test is crucial for ensuring
that any measure, including Al-assisted surveillance, complies with overall rights. This
test addresses the competing interests that arise in specific contexts, such as balancing
the prevention of crime with the risks to privacy. Considering the inherent challenges
of algorithmic bias, lack of transparency and potential for error within Al systems,
constitutional courts must actively engage in assessing and mitigating the risks these
technologies pose to fundamental rights within the criminal justice system; this
necessitates a commitment to ensuring that the deployment of Al aligns with ethical
standards, accountability and transparency, thereby preventing discrimination and
safeguarding civil liberties.

The application of Al within the legal system, particularly in criminal justice,
raises profound concerns regarding potential biases and the compromise of individual
rights. The opaqueness of Al decision-making processes - often described as the “black
box” problem - demands transparency to ensure fairness and contestability. Al systems
trained on biased historical data can perpetuate and even amplify discrimination,
conflicting with the principle of equality before the law. Data privacy is also
significantly threatened by Al, especially with the increasing use of Al in surveillance
technologies, further complicating the balance between security and civil liberties.
Constitutional courts play a crucial role in safeguarding data privacy, ensuring that
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govern ents and private entities adhere to data protection laws and respect individuals’
rights to control their personal information.

To effectively address the challenges posed by emerging technologies,
constitutional courts must emphasize accountability and transparency in the
development and deployment of these technologies. This includes establishing
mechanisms for auditing Al systems, requiring developers to disclose potential biases
and limitations, and providing avenues for individuals to challenge Al-driven decisions
that affect their rights. When Al is used to facilitate legal decision-making, questions
arise regarding accountability for automated decisions, especially when the reasoning
behind an algorithm's verdict cannot be clearly explained. It is, therefore, critical to
develop ethical guidelines and regulatory frameworks that offer clear guidance for the
responsible use of Al in legal decision-making; these guidelines must emphasize the
importance of human oversight, ensuring that Al systems support legal professionals
rather than supplanting their judgment.

Ladies and Gentlemen,

Recently, the Constitutional Court of Romania was faced with a challenge - to
examine the issues relating to the fairness and legality of the electoral process regarding
the 2024 presidential elections — and, by unanimous vote, it issued a landmark decision:
to annul the entire electoral process concerning the Romanian presidential
elections?!

In order to reach this decision, the Court held that, considering the provisions of
the Constitution on the right to right to vote and to be elected, one of the candidates was
aggressively promoted in circumvention of national electoral law and by abusing the
algorithms of social media platforms. The vote manipulation was all the more evident
as the electoral materials promoting a candidate did not carry the specific signs of
electoral advertising in accordance with the law. Moreover, the candidate benefited of
preferential treatment on social media platforms, which had the effect of distorting the
voters' expression of will.

Even more recently, in another landmark decision published only a few days
before our coming to the Kyrgyz Republic34, the Constitutional Court of Romania
deemed as unconstitutional the provisions of a law governing a law on the integrity
in exercising a public office and a public dignity concerning the on-line publication of
declarations of assets and interests of individuals appointed in public offices and
a public dignities.

In order to reach this decision, the Court held, essentially, that the Constitution
opposes mass processing of personal data by publishing asset declarations with the

21 See Decision no.32 of 6 December 2024, published in the Official Gazette of Romania no.1231 of 6 December 2024. 3
See Decision no.297 of 29 May 2025, published in the Official Gazette of Romania no.543 of 12 June 2025.
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consequence of exposing the person to unjustified public attention. The Court
emphasized that the development of artificial intelligence technologies makes it
possible to create personalized behavioral models and patterns in relation to each
declarant, which, combined with the abundance of private information disclosed, by
effect of the law, in the public space, poses a risk in the sense of disregarding the human
dignity and individuality of the person, weakening to the point of annulment the
constitutional protection that the person must enjoy with regard to his private life.

The Court underlined that privacy and the protection of personal data are values
that have become increasingly prominent in recent times, the need to respect them being
increasingly recognized in the context of unprecedented technological progress, which
in the field of information technology has acquired special dimensions, but, at the same
time, has made the privacy, confidentiality, and private life of individuals vulnerable.
In this new information framework, their protection is required with greater necessity
than before, the development and observance of rules for their protection defining
democratic societies, oriented towards respecting human dignity and the sustainability
of its specific values.

Dear colleagues,

In conclusion, the increasing incorporation of emerging technologies into a
variety of industries presents significant challenges to established legal and ethical
norms, necessitating a comprehensive reevaluation of constitutional principles and their
applicability in the digital age. As technology continues to evolve at an exponential
rate, constitutional courts must demonstrate agility and foresight in adapting their
jurisprudence to address emerging challenges and possibilities. This requires a nuanced
understanding of the technical complexities of emerging technologies, as well as a
commitment to upholding fundamental rights and freedoms in the face of rapid change.
Constitutional courts must proactively engage with these issues, fostering
interdisciplinary dialogue and developing innovative legal frameworks that promote
both technological innovation and the protection of constitutional values.

Constitutional courts have a crucial role in determining the future of
constitutionalism in a world that is becoming more digital by determining the degree to
which fundamental rights and freedoms will be upheld in the face of technological
advancement. This entails establishing clear boundaries for government surveillance,
protecting individual privacy in the digital era, and guaranteeing equal access to
technological possibilities for all members of society. The need to modify existing legal
frameworks to meet the particular challenges posed by emerging technologies is
becoming increasingly clear as constitutional courts struggle with the ramifications of
artificial intelligence, biotechnology, and other revolutionary innovations. This
necessitates a critical reassessment of long-held legal concepts like privacy, autonomy,
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and responsibility, as well as the development of new legal frameworks that are
consistent with the values enshrined in constitutional documents.

The digital revolution is having a profound impact on all facets of our society,
including the political, social, and economic ones, and is forcing a comprehensive
rethinking of the principles of legal science.

The emergence of “digital constitutionalism” signifies a growing recognition of
the need to extend constitutional principles to the digital realm, ensuring that
fundamental rights and freedoms are protected in the online environment.
Constitutional courts play a vital role in interpreting and applying these principles to
emerging technologies, setting precedents that shape the future of digital governance.
The rise of social media has changed traditional ideas about democratic publics, but it
has also made online spaces more susceptible to harassment, discrimination, and
violence. It is now necessary to resolve the conflict between free expression and the
need to protect people from online abuse in order to promote online discourse that is
both respectful and inclusive. The strategic deployment of digital technology holds
immense potential for enhancing judicial systems, strengthening the rule of law,
safeguarding human rights, and fostering efficiency. However, the realization of these
benefits necessitates careful consideration of the associated risks and challenges,
particularly in relation to equality, access to justice, and the protection of fundamental
rights.

Constitutional courts must remain vigilant in safeguarding fundamental rights
and freedoms in the face of emerging technologies, adapting their jurisprudence to
address novel challenges while upholding core constitutional principles. This requires
a multifaceted approach that includes ongoing dialogue with experts, proactive
technology assessment, and a commitment to transparency and accountability in the
development and deployment of new technologies. The increasing use of algorithms in
both the public and private sectors highlights the critical need to protect fundamental
human rights in the age of big data.

Thank you for your attention!

«OyenKa cospemMeHHbIX MEeXHON02UU C MOYKU 3PEHUS. KOHCIMUMYYUOHHBIX
Cy008: 2apanmuiu, npasa, c60000bl U 8bl1306bLY»

2-H I'eopze Cman, cyovs Koncmumyyuonnoeo cyoa Pymoinuu

Heoduuuanvnwiu nepesoo

«l'ocnnogun Ipencenarens Koncruryunonnoro cyaa Keiproizekoi Pecmmy0siukm,
YBaxkaemble KOJLIETd, YBaskaemble roctu, JlamMbl u rocnoaa,
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Jlnst MeHs OoJibIlIasi 4ecTh OOpaTUThCS K BaM IO CiIydard MeXayHapoaHOM
Hay4YHO-TIpaKTH4YeCcKoi KoHpepeHnn «CTaHOBIICHHE KOHCTUTYIITMOHHOTO MPABOCY IS
B HOBBIX JIEMOKpPAaTHSAX», NOCBSIIEHHON 35-netuto KOHCTUTYLMOHHOrO cyna
Keipreizckoit PecyOnuky, M mo3BojibT€ MHE OT MMEHH KOHCTUTYIMOHHOrO cyzaa
PymbiHuY nepeaaTh BaM TEIIIbIE NPUBETCTBUS U MOXKEIATh BCIYECKUX YCIIEXOB 3TOMY
MIPECTUKHOMY HayYHOMY MEPOTIPHUSTHIO.

st meHst OonbImasi YeCTh HAXOMUTHCS CETOJHS 37IeCh C BaMH, BBICTyMHas ¢
JOKJIaIoOM Ha TeMy «Oyenka HO8blLX MEXHOJIO02Ull Yepe3 Npusmy KOHCHMUMYYUOHHBIX
cy008: 2apawmuu, npasea, ce0000bl U B8bl306bl» - BEChbMa aKTyallbHas TeMa Kak Ha
€BPOIIEMCKOM, TaK U HAa HAIIMOHAJILHOM YPOBHE.

KoHcTuTynmoHHsle Cyibl BO BCEM MHUPE CTAIKMBAIOTCS C pacTyIlel mpoOaemMoit
COTJIACOBAHMSI HOBBIX TEXHOJOIMH C YCTAHOBJIEHHBIMM TPABOBBIMM pPaMKaMHU,
rapaHTUPYIONIMMUA OCHOBHBIE MpaBa W CBOOOABL. DTO CIOXKHOE B3aUMOJCIHCTBHE
TpeOyeT IIIyOOKOro MOHMMAaHUS TOTO, KaK 3TH CYJbl CIPABIISIIOTCS C MEPECEUCHUEM
TEXHOJIOTUYECKOTO MPOrpecca U KOHCTUTYIIUOHHOM 3aIUThI. DT CYy/bl BRICTYTIAIOT B
KaueCTBE KIIFOUEBBIX apOUTPOB, OATaHCUPYSI MEXKTY TEXHOJIOTUUYECKUM MPOTPECCOM U
HEOOXOJMMOCTBIO  3alllUThl HUHAMBUIAYAIbHBIX CBOOOJ, TpeOys TIIATEIBHOIrO
PacCMOTPEHUSI KaK MPEUMYIIECTB, TaK U MOTEHIMATbHBIX PUCKOB HOBBIX MHHOBAIIUH.

[TosiBnenue 1mudpoBOro KOHCTUTYIIMOHAIM3MA, B YaCTHOCTU B EBporelickom
COI03€, CBHUJETEIBCTBYET O TMEpexojie OT NPEUMYILIECTBEHHO JMOepalbHOU
HPKOHOMHUYECKON TOYKM 3peHUs Ha UU(PPOBbIE TEXHOJOTMU K KOHCTUTYLHOHHO
000CHOBaHHOMY MOJAXOAY. DTOT TMEPeXO] MOJYEPKUBACT YCUJICHWE TapaHTUW s
MOJIb30BATEIICH U MOBBILICHUE MMOI0TYETHOCTH KaK TOCYJapCTBEHHBIX, TAK U YACTHBIX
opraHuzauui, JAeucTByrommx B LmUPpoBor cdepe. KOHCTUTYLMOHHBIE CYAbI
THIATEIBHO MPOBEPSIOT BO3MOKHBIE 3710YIOTPEOIEHUS BIACThIO, CTPOrO aHATU3UPYSI
OTpAaHUYEHHUS] TpaB ISl TMOMAJECPKAHUSA JEMOKPATHYECKUX NpuHIUIOB. [lo mepe
Pa3BUTHS TEXHOJOTHUUECKUX BO3MOXKHOCTEM (PYyHKIMS CyJAeOHON BJIACTH CTAHOBUTCS
Bce Ooyiee BaXHOW B ompeneneHWH cdepbl MPUMEHEHUS W OTPAHUYCHHHA 3THX
TEXHOJIOTUH JJIsl TPEAOTBPAIICHUSI HAPYIIIEHUH KOHCTUTYIIMOHHBIX MPaB U CBOOOI.

[Ipu pazpeniennn KOHOIUKTOB MEXIY NMPaBaMU M TOCYAAPCTBEHHBIMU 1IEJIAMU
CyZbl YaCTO HUCHOJIB3YIOT IPUHILIMIT TPONOPLUOHAIBHOCTH ISl OLIEHKU 3aKOHHOCTH
OTPaHUYCHUN KOHCTUTYIIMOHHBIX TpaB. TecT «HEoOXOAMMO B JIEMOKPATHYECKOM
OOLIECTBE» UMEET pElIatoliee 3HaUeHHE ISl 00ECTICUeHHS] COOTBETCTBUS JTHOOBIX MED,
BKJIIOYasi HabOmogeHue ¢ mnomoinisio MU, oOmmm mpaBaM. DTOT TECT y4HUTHIBAET
KOHKYPHUPYIOIIME UHTEPECHI, BO3HUKAIOIIME B KOHKPETHBIX KOHTEKCTAaX, HalpUMep,
OaylaHC MeX Iy MPeIOTBPAIEHUEM MPECTYTUICHUH U PUCKOM JIJIsl YaCTHOM KU3HH.

VYuuteiBas mpucymue cucremam WU mpoOieMbl  anrOpUTMHYECKOM
MPEAB3SATOCTH, HEMPO3PAYHOCTH U BO3MOKHOCTU OLIMOOK, KOHCTUTYIIMOHHBIE CYIbI
JNOJDKHBI aKTMBHO YYacTBOBATh B OILICHKE M CHIDKEHHUHU PHUCKOB, KOTOPBIE 3TH
TEXHOJIOTUU MPEACTABIISIIOT JJIs1 OCHOBHBIX IIPAaB B CUCTEME YTOJIOBHOT'O MPABOCY AU,
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3TO TpeOyeT TMPUBEPKEHHOCTH OOECIeUeHu0 Toro, 4ToObl BHenpenue WU
COOTBETCTBOBAJIO 3TUYECKUM CTaHAApTaM, MOJOTYETHOCTH WU MPO3PAYHOCTH, TEM
caMbIM MPEIOTBpaIlas TUCKPUMUHALIMIO M 3aIUIIAs TPaKIaHCKUE CBOOO/IBI.

IIpumenenne MM B mpaBoBOil cUCTEME, OCOOEHHO B YTOJIOBHOM IPaBOCYIHH,
BBI3BIBAET INIYOOKYH0 03a00YEHHOCTh B CBSA3M C MOTEHLUHUAIBHON NPEIB3ATOCTBHIO U
YIIEMJIICHUEM HWHIUMBHIyaJIbHBIX IIpaB. Henpo3payHOCTh MPOLECCOB MPUHATHUSA
pemienuii ¢ momotibio MU, KoTopyto 4acTo Ha3bIBAIOT MPOOIEMON «UEPHOTO SIITHKAY,
TpeOyeT mpo3padyHoCTH [Jsi O0OeCledYeHHs] CHPaBEUIMBOCTA ©  BO3MOXKHOCTHU
ocrmapuBanus. Cucrembl MM, oOyueHHble Ha MPEAB3SATHIX HUCTOPUYECKUX TAHHBIX,
MOTYT YBEKOBEUUTH U JAXKE YCUIUTh TUCKPUMHUHALUIO, YTO IPOTUBOPEYNT IPUHLIUILY
pPaBEHCTBA Mepe] 3aKOHOM.

KoH(puneHnanbHOCTh JaHHBIX TAaKXe MOABEPraeTcs 3HAUUTEIBLHON yrpo3e co
ctoponbl MM, ocoGeHHO B CBSI3U C pacTylmuM ucnoiab3oBanueM MU B TexHomorusax
HAOMIOACHUS, YTO elle OoJibllie YCIOXKHSIET OalaHc MexAy Oe30MacHOCThIO U
rpaXXJaHCKUMH CcBOOOIaMH. KOHCTUTYIIMOHHBIE CYJIbl UTPAIOT Ba)KHEHIIYIO pOJIb B
3anuTe KOHQUACHIMATFHOCTU TaHHBIX, 00ecreunBasi COOII0IEHIE 3aKOHOB O 3aIlUTe
JaHHBIX TOCYJaPCTBEHHBIMHU M YACTHBIMHM CTPYKTYpaMU U yBa)kas IpaBa IpaxiaH Ha
KOHTPOJIb HAaJ] CBOEH JIMYHOU MHPOpPMALIUEH.

Hns sddextuBHOTO peiieHrus mpoOsaeM, CBSI3aHHBIX C TMOSBICHHEM HOBBIX
TEXHOJIOTUM, KOHCTUTYLUMOHHBIE CYAbl JOJDKHBI YyAENATh 0co00€ BHUMaHHE
MOJOTYETHOCTU U TPO3PAYHOCTH IIPU Pa3pabOTKe U BHEIPEHUU STUX TEXHOJIOTUNA. DTO
BKJIIOYaeT B cebOsl co3maHue MexaHu3mMoB aynuta cucreM WU, TpeboBanume «
pa3pabOTUMKaM pacKpbIBaTh MOTEHIUAIbHbIE MPEAyOeXKICHUS U OrpaHUYEHUs, a
TaK)Ke MPeIOCTaBICHHUE JIUIIaM BO3MOKHOCTEH JJ1sl OCTIAPUBAHMS PEILIEHUM, IPUHATHIX
Ha ocHoBe U u 3aTparuBaromux ux npasa. Korna MU ucnonsiyercs nis oonerdyeHus
MPUHATHUS IPABOBBIX PEIIEHUI, BOZHUKAIOT BOIIPOCHI, KaCalOIIHUECs] OTBETCTBEHHOCTH
32 aBTOMATHM3HPOBAHHBIE PEIIEHUS, OCOOEHHO Korga OOOCHOBAHHME BEpIUKTA
aJITOPUTMa HE MOXKET OBITh YETKO OOBSICHEHO.

[ToaTOMy KpaiiHe BakHO pa3padOTaTh 3THYECKUE MPUHLMUIBI U HOPMATUBHBIE
MPaBOBBIE aKThl, KOTOpbIC JaBaid Obl UYETKHE YKa3aHUS IO OTBETCTBEHHOMY
ucnosib3oBannw MW w1 OpuHATHS  OPUAMYECKUX PELIEHHUM; 3TO JIOJDKHO
MOTYEPKHUBATh BaXKHOCTh YEJIOBEUECKOr0 HaA30pa, obecrneunBas, uToObl cuctembsl MU
MOAICP’KUBAIN FOPUCTOB, & HE MMOAMEHSUIA UX CYXKICHUS.

JlambI ¥ Tocnoaa,

HenaBno KoHcTuTyuHMOHHBIN cyx PyMBIHUM CTOJKHYJICH € NMpPoOJIeMou -
paccMOTpeTrs  BONPOCHI, KacawiuMecs CHPAaBeJJIMBOCTH M 3aKOHHOCTH
H30MPaTEJbHOI0 MPOLECCa B OTHOLICHUH NPe3uIeHTCKUX BbI00poB 2024 roaa, u
€IMHOIIACHBIM I'0JIOCOBAHUEM NPHHAJ 3HAKOBOE pelliecHUe: aHHYJIMPOBATh BeCh
M30MpPAaTeIbLHBII NPOLECC B OTHOIIEHHH ITPE3UAECHTCKUX BHIOOPOB B Pymbiaun. 1
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[IpunsiB 3TO pelieHue, CyJ YCTAHOBHWJI, 4YTO, YUYUTHIBAs IOJIOXKECHHUS
KoncTutyiuu o mpase royiocoBath U ObITh W30paHHBIM, OJMH U3 KaHIUIaTOB aKTHBHO
IpOJBUTANICS B 00XO0J HAIMOHAJIBLHOTO M30MPATENIbHOTO 3aKOHOAATEIhCTBA U C
UCIIOJIb30BaHNUEM aJTOPUTMOB IIATGOPM COLMATBHBIX CeTe. MaHuIyIupoBaHHE
rojocamMu Obul0O TeM ©OoJee OYEeBHUIHBIM, YTO MPEIBBIOOPHBIE MAaTEepUabl,
NPOJIBUTAIOIIME KaHIWAATa, HE HMMEJIHM CIEUHaTbHBIX MPU3HAKOB IPeIBbIOOPHON
peKiIaMbl B COOTBETCTBHM C 3aKOHOM. bojee Toro, kaHAMIAT MOJb30BAJICS
npedepeHusIMU Ha TUIaTGOpMax COLMAIBHBIX CETEH, YTO MPHUBENIO K MCKAKEHUIO
BOJICU3bSIBIICHUS U30upaTeseil.

CoBceM HEIaBHO, B JAPYrOM 3HAKOBOM DPELIEHUH, OIMyOJIMKOBAHHOM BCETO 3a
HECKONILKO ~ JHEW 10 Hamero BusuTa B  KbIpreisckyro  PecnyOmuky,
Koncrutyunonsslii cyn PymblHHM TNpHu3HaT HEKOHCTUTYHHMOHHBIMU TOJOXCHHS
3aKOHA, PEryJIUPYIOLIET0 3aKOH O YECTHOCTH P UCTIOIHEHNUHU TOCY1apCTBEHHbIX

1o Cwm. Pemenne Ne 32 ot 6 nexabpst 2024 rona, ony6iaukoBanHoe B OduipansHoM BecTHUKE Pymbiann Ne 1231 ot 6

nekadpst 2024 rona.
1 Cwm. Pemenne Ne 297 ot 29 mas 2025 roga, onyonmkoBanHoe B OdunnansaoM BecTHHKE Pymbiaun Ne 543 ot 12
nrons 2025 roga.

JOJDKHOCTEM M OOIEeCTBEHHOrO0 JOCTOMHCTBA, KacaloUIUecs OHJIAWH-IyOIMKaIu
AeKiIapanuii 00 UMYIIECTBE U MHTEpecax JHI], Ha3HAYEHHBIX HA TOCYJapCTBEHHbBIE
JTOJHKHOCTH M OOIIIECTBEHHBIEC JOCTOMHCTBA.

[TpuanMast 3TO peuieHune, Cy1 UCXOAUI U3 TOro, 4To KoHCTUTYIHs BBICTyMaeT
MPOTUB MAacCOBOM OOpaOOTKM TEPCOHANBHBIX JAHHBIX IMyTeM MyOJIUKaluu
AeKnapanuii 00 MMyIIECTBE, YTO NPUBOAUT K HEOOOCHOBAHHOMY IPHUBIICUYEHUIO
BHUMaHusi oOmecTBeHHOCTH. Cya TMOAYEpKHYJ, 4YTO pa3BUTHE TEXHOJOTUH
MCKYCCTBEHHOI'O MHTEJUIEKTa MO3BOJIAET CO3/1aBaTh MEPCOHATU3UPOBAHHBIE MOJEIU
MOBEICHUSI M MOJENU TOBEACHUS B OTHOLICHHHM KaXXJIOro JeKiIapaHTa, 4YTO B
COYETAaHMHM C OOWJIMEM YacCTHOW HH(pOpPMAIMH, PACKPHIBAEMOW B CHIIy 3aKOHAa B
nyOJIMYHOM MPOCTPAHCTBE, MPEACTABISAET COOONW PUCK B CMBICIE IPEHEOPEKEHUS
YeJIOBEYECKUM JIOCTOMHCTBOM M HMHJUBUIYAJIbHOCTBIO JIMYHOCTH, OCHA0IsAs 0
CTETICHH aHHYJIMPOBAHUS KOHCTUTYLHOHHYIO 3alllUTy, KOTOPOH YENOBEK IOJDKEH
M0JIb30BaThCS B OTHOILIEHUU CBOEH YaCTHOM JKU3HH.

Cya momuepkHyJs, 4TO HEMPUKOCHOBEHHOCTh YAaCTHOM >KM3HM M 3allUTa
NEPCOHANBHBIX JaHHBIX SBISIIOTCS IICHHOCTSIMH, KOTOPBIE B TIOCIEAHEE BpeMs
npuoOpeTaroT Bce OoJblliee 3HaAUYECHUE, IPUYEeM HEOOXOIUMOCTh UX COOJIIO/IEHUS BCE
yaie MpU3HAETCsl B YCIOBHUSAX OECHpeleNeHTHOrO TEXHOJOTHYECKOro IMporpecca,
KOTOPBIN B cpepe HHPOPMALMOHHBIX TEXHOJIOTUH MPpHOOpesT 0coOble MacITaObl, HO B
TO K€ BpeMsl CJeNal ysI3BUMBIMHU YaCTHYIO )KH3Hb, KOHPUACHIINATLHOCTh U YaCTHYIO
KU3Hb OTIENbHBIX JHI. B 3TUX HOBBIX MH(POPMAIMOHHBIX paMKax HX 3alluTa
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Tpebyercs ¢ Ooublleld He0OOXOAUMOCTBIO, YEM paHbIlle, pa3paboTka U COOIIOICHHE
MIPABUJI UX 3aIIUTHI ONMPEACIAIOT JEMOKPAaTHYECKHE 00IIeCTBa, OPUEHTUPOBAHHBIC HA
YBOKCHHE YEIIOBEYECKOTO JOCTOMHCTBA W YCTOWYMBOCTH €r0 CHEIU(PUICCKIX
LIEHHOCTEMN.

Yeaowcaemvie konnezu,

B 3axirodeHue Xouy cKa3aTh, 4TO Bce 0oJjiee IIHPOKOE BHEIPEHHE HOBBIX
TEXHOJIOTU B pPa3jIM4HbIE OTPACIM SKOHOMUKHM OpOCaeT Cepbe3HbI BbHI30B
YCTOSIBITUMCSI TIPABOBBIM M 3TUYECKUM HOpMaM, TpeOysi BCECTOPOHHEH MepeoleHKH
KOHCTUTYLIMOHHBIX IPUHIIUIIOB U UX IPUMEHUMOCTH B U(POBYIO 3110Xy. [lockonbky
TEXHOJOTHH  TMPOJOJDKAIOT  Pa3BUBAThCSA  OKCIHOHCHIMAJIBHBIMU  TEMIaMH,
KOHCTHUTYIIMOHHBIE CYABl JOJDKHBI JEMOHCTPHUPOBATh TMOKOCTHh U NajJbHOBHIHOCTD,
alalTUpPys CBOIO CYJEOHYIO MPAKTUKY K BO3HUKAIOLIUM IIPOOJIEMaM U BO3MOXHOCTSIM.
D710 TpebyeT TOHKOTO MOHUMAaHHUs TEXHUYECKUX CIIOKHOCTEH HOBBIX TEXHOJIOTHM, a
Tak)Ke TPHUBEPKEHHOCTH 3alIUTE OCHOBHBIX MPaB M CBOOOJ B YCIOBHUSAX OBICTPBIX
n3MeHeHul. KOHCTUTYIIMOHHBIE CyAbl JOJDKHBI AKTMBHO 3aHMMATbCA OSTUMH
BONPOCaMH,  TOOLIPSISl ~ MEKIUCHUIUIMHAPHBIA ~ AMamor W pa3padarbiBas
WHHOBAIIMOHHBIC TPABOBBIE PAMKH, KOTOPHIE CIIOCOOCTBYIOT KaK TEXHOJIOTUYECKUM
MHHOBALMSIM, TaK U 3alUTE€ KOHCTUTYLIMOHHBIX LIEHHOCTEM.

KoHCcTUTYIIMOHHBIE Cybl UTPAIOT BAXKHEWIITYIO POJIb B OTPEIeNIEHUHU OyayIero
KOHCTUTYLIMOHAJIU3Ma B MHpE, KOTOpbII CTaHOBUTCA Bce Oosee LHUPPOBBIM,
OIIpE/IENsisl CTENEHb 3alllUThl OCHOBHBIX IPaB U CBOOO/ B YCIOBUSAX TEXHOIOTHUECKOTO
nporpecca. To Nopa3yMeBaeT yCTaHOBJIEHUE YETKUX IPAHULL ISl TOCYIapCTBEHHOT O
HAOJIOACHUS, 3aUIUTY YAaCTHOM >KM3HU B LIU(PPOBYIO 3MOXY U 0OECreueHrue pPaBHOIO
JOCTyNa K TEXHOJIOIMYECKHM BO3MOXHOCTAM JUISI BCEX YJIEHOB OOIIECTBA.
HeoOxomumocts MoauduKanuyd CyHIECTBYIOIIMX HPAaBOBBIX PaMOK JJIsi PEIICHUs
KOHKPETHBIX 3a/1a4, KOTOPBIC CTaBSAT Mepe HAMU HOBBIE TEXHOJIOTUH, CTAHOBUTCS BCE
Oosee OYEBHJIHOM 1O Mepe TOro, Kak KOHCTUTYLIMOHHBIE Cyabl OOproTcs ¢
NOCHEACTBUSIMM ~ MCKYCCTBEHHOT'O  MHTEIJICKTa, OMOTEXHOJIOTMH U JpPYyrux
PEBOJIOLIMOHHBIX HMHHOBAIMHA. OJTO TpeOyeT KPUTHUECKON TIEPEOICHKH JTaBHO
YCTOSIBIIMXCSI MPABOBBIX KOHLENIUH, TAKUX KaK HENPUKOCHOBEHHOCTh YaCTHOU
’KU3HU, aBBTOHOMUS U OTBETCTBEHHOCTD, a TAKXKE Pa3pabOTKH HOBBIX ITPABOBBIX PAMOK,
COOTBETCTBYIOIINX IIEHHOCTSIM, 3aKPETJIEHHBIM B KOHCTUTYIIMOHHBIX TOKYMEHTaX.

[Mu¢posast peBostoLMs OKa3bIBaeT IIIyOOKOE BIUSHUE HA BCE CTOPOHBI KU3HU
HalIero oOIecTBa, BKIOYAs MOJUTHYECKYIO, COLMAIBHYI0 M 3KOHOMHYECKYIO, U
3aCTaBJISIET BCECTOPOHHE MEPEOCMBICIUTD MPUHIIMITBI FOPUINYECKON HAYKH.

[TosiBnenne  «UpPOBOrO0  KOHCTUTYLHMOHAJIM3Ma»  O3HA4aeT  pacTyllee
npU3HaHHE HEOOXOAMMOCTH PACIPOCTPAHEHHUS KOHCTUTYIIMOHHBIX MPHUHIIUAIIOB Ha
uudpoByto chepy, odecneurBas 3alUTy OCHOBHBIX MpPaB U CBOOOJ B OHJIaH-CpeEe.
KoHCTUTYIIMOHHBIE CYyJIbI WTPAlOT KU3HEHHO BAXKHYIO POJIb B HHTEPIpPETAUU U
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MPUMEHEHUN STUX TMPHUHIUIIOB K HOBBIM TEXHOJOTHSM, CO3/1aBasi MpEIEe/CHTHI,
KOTOPBIE ONpPENCIIOT Oyayliee ITUGPOBOro yHpaBieHHs. Pa3BuUTHE COIMAIBHBIX
ceTeii  M3MEHWJIO  TPaJWIMOHHBIE  MPEACTABICHUS O  JIEMOKpPaTHYECKOMH
OOIlIECTBEHHOCTH, HO B TO K€ BpeMs CJeNajlo OHJAWH-MPOCTPAHCTBO Ooliee
BOCITPUMMYHBBIM K TIPECIICIOBAHUSAM, TUCKPUMUHAIINA U HACUJIHIO.

Teneppr HEOOXOAUMO pa3pemIUTh KOHQPJIMKT MEXAy CBOOONION cloBa U
HEOOXOJMMOCTBIO 3aIIUTUTh JIIOJIEH OT 3JOYMOTPeOJeHUH B CETH, YTOOBI
CIIOCOOCTBOBATh yBAXHUTEIHPHOMY U HWHKIIO3UBHOMY OOCYXXIEHHIO B CCTH.
Crpaternueckoe BHeApeHHE MUGPOBBIX TEXHOJOTUN 00JalaeT OrPOMHBIM
MOTEHIIMAJIOM  JJIi  COBEPIIEHCTBOBAHMS  CyJNE€OHBIX CHCTEM, YKpEIUICHUS
BEPXOBECHCTBA 3aKOHA, 3aIIUTHI MPAB YeJIOBEKA 1 MOBBIMICHUS 3(PPEKTUBHOCTH.
Opnako peanu3anus OTUX IPEUMYIIECTB  TpeOyeT  TIHIATEIBHOTO  ydeTa
COITYTCTBYIOIIIUX PUCKOB M MP0oOJeM, 0OCOOCHHO B OTHOIIICHUU PABEHCTBA, JOCTYIIA K
MIPaBOCY/INIO | 3aIIUTHl OCHOBHBIX TIPaB.

KoHCTUTYIIMOHHBIE CyIbl JO/DKHBI COXPaHATh OJHUTEIHHOCTH IPHU 3aIUTE
OCHOBHBIX TpaB W CBOOOJ mMepe JIMIIOM HOBBIX TEXHOJOTHH, aJanTUpys CBOIO
CylneOHyI0 TPaKTHKy K HOBBIM BBI30BAM W COXpaHIS IIPH OTOM OCHOBHBIC
KOHCTHTYIIMOHHBIC  NPUHIMMBL.  JTO  TpeOyeT  MHOTOTPAaHHOTO  IOAX0]a,
BKJIFOYAOIIETO TTOCTOSIHHBIN UAJIOT € AKCIIEPTaMU, aKTUBHYIO OIIEHKY TEXHOJIOTHIA, a
TaK)K€ TPUBEPKEHHOCTh MPO3PAYHOCTH M TIOJOTYETHOCTH TIpH pa3padOTKE W
BHEJIPEHUHU HOBBIX TEXHOJIOTHH. Bece 6osee mupokoe UCTIOIb30BaHUE aJITOPUTMOB KaK
B rOCYJIapCTBEHHOM, TaK U B YaCTHOM CEKTOPE MOYEPKUBAET OCTPYIO HEOOXOIMMOCTh
3aIUTHl OCHOBHBIX MPAaB YEJIOBEKa B ATIOXY OOJIBIIHMX JaHHBIX.

Cnacu0o 3a BHUMaHuE!».
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«Hexomopwie nHogelbl pe2yiuposanusi U npakmuku pacCMompeHus
KOHCmMumyyuounsix scanod ¢ Koncmumyyuonnom Cyoe Poccutickoti @edepayuuy
r-H Baagumup CuBuukuid, cyabs Koncturynumonnoro Cyna
Poccniickon ®@enepanun

«1. B xone xoHctutynmonHoi pedopmsl 2020 roma B cratbe 125 (myHKT "a"
yactu 4) Koncturyuuum Poccuiickoit denepauun ObUIO MPEIyCMOTPEHO YCIOBUS
MPOBEPKHU KOHCTUTYILITMOHHOCTH HOPMATUBHBIX PABOBBIX AKTOB 110 KOHCTUTYLIUOHHBIM
*anobaM — McuepraHue BCEX JIPYTMX BHYTPUTOCYNAPCTBEHHBIX CPENICTBA CYJIEOHOM
3amuThl. OHO OBUIO KOHKpPETHU3UpPOBaHO Npu BHeceHWU B 2020 rogy W3MEHEHU B
®denepanbHblii KOHCTUTYUHOHHBIN 3aKk0H «O Koncturyumonnom Cyne Poccuiickoit
®enepauun”, rie ObUIM YCTAHOBJIEHBI KpUTEpUU Takoro ucueprnanus. I[lo obmemy
npaBuily, Tpebyercs oOpalieHue ¢ KaccalmoHHOW >xkanoboi B BepxoBubiii Cyn, B
pe3ylnbTaTe TMOJa4d KOTOpOol He OyAyT YyCTpaHeHbl NpPHU3HAKKW HaPYLICHHS
KOHCTUTYI[UOHHBIX MPaB.

VY yacTu ropuandecKoil 0OLECTBEHHOCTH ObUIM OMACEHHUs, YTO 3TO OIPAaHUYMT
JIOCTYIl K KOHCTUTYIIMOHHOMY IMPaBOCYJIMI0. DTOr0 HE Ciayuduioch. Kamob u jaen
MeHbIIe He cTano. [IpuyeM 4uciio moCTynarmux anod, B KOTOPBIX HE COOIIOACHO
TpeOOBaHUE K UCUEPIIAHUIO IPYTUX CPEJICTB CYI€OHOMN 3alIUThl — HE3HAYUTEIIBHOE.
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[IpeumymiecTBa TpeOOBaHUS K MCYEPHAHUIO B TOM, YTO OHO MO3BOJIIET YETKO
pasrpannunth (QyHkuu Konctutymmonnoro Cyaa u  BepxoBuoro Cyna wu
MUHUMHU3HAPOBATH PUCKH KOHPIMKTA MEXIYy HUMU. A TaKKe B TOM, YTO B 3TOM CIIydae,
€CIM NPU3HAKKA HAPYLIEHHUs NPAB COXPAHSIOTCS, YK€ HET OCHOBAHUW HCXOAUTH W3
TOT0, YTO UMeJNa MeCTO cyAeOHas omuOka (HENpaBWJIbHOE MPUMEHEHHE HOPMBI),
KOTOpasi MOXET ObITh HCIpaBlieHa JIpyrumMu cynamu. OueBuAHA HEOOXOIMMOCTH
3a1€MCTBOBATh KOHCTUTYLIHOHHOE MPABOCYME.

2. ITpu stom B Koncrurynmonnom Cynae Poccuiickoit denepannu npeaMerom
npoepku Konctutynumonnoro Cypa siBiasieTcss Bcerja MMEHHO Hopma. To ecTb He
IpeyCMOTPEHA TaK Ha3bIBaeMasi «IIOJIHAsl »Kanoba», IpHU KOTOPOM paccMaTpuBaeTcs
BOIPOC O caMOM 10 ce0e HapyIIeHWH KOHCTUTYLHMOHHBIX mpaB. OmgHAKO C
YCTAaHOBJICHHEM TpeOoBaHUS 00 UCUEpPIaHUHU OBUIO CHHXPOHU3UPOBAHO yKa3aHUE B
3akone o Koncruryunonnom Cygne Ha 1o, uto KoHctutynmonnsiii Cya Poccutickoit
Qenepaury NPUHUMAET pEIIEHUWE IO JIedy, OLEHMBas B TOM YHCIE CMBICI,
NpUIABAaEMBI OCIIapUBAEMOM HOPME B PELIECHUSX IO KOHKPETHOMY Jeny (4acTb
BTOpas cTaTbu 74). TO B KAKOW-TO Mepe COIMKAET paCCMOTPEHUE KOHCTUTYIIMOHHOM
’KaJIOObI C MOJIEJIbIO TMOJIHOM KasloObl, HO BCE PAaBHO HE IPEAINOJaraeT BHIXOJ 3a
npejiesibl IMEHHO HOPMOKOHTPOJIS KaK MpeaMeTa Hallel cyne0HOiM nesTelbHOCTH 10
Kasooam.

N ecnn npugaBaeMblii HOpPME NpU MPaBONPUMEHEHHH CMBICI HapylIlaeT
Koncrutynuto, Koncruryunonnsiii Cy ucnpaBisieT CUTyaluio JIMOO MPU3HAHHEM
HOPMbl HEKOHCTUTYLIMOHHOM 110 CMBICIY, NPUIAHHOMY €l MpakTUKOM, JOo
KOHCTUTYLIMOHHBIM HMCTOJIKOBAHUEM HOPMBL. KOHCTUTYIIMOHHOE HCTOJKOBAHUE
HOPMBI — OJIUH U3 BUJI0B noctaHoBieHnil Koncrurynuonnoro Cyja o xanooe Hapsay
C KOHCTUTYLIMOHHOCTBIO WJIM HEKOHCTUTYLMOHHOCTBIO HOPMBI. OHO MMEET TO ke
IIPaKTUYECKOE 3HAYEHUE, YTO U IPU3HAHNE HOPMbI HEKOHCTUTYLIMOHHOM, U HACTOJIBKO
xe obs3arenbHo. C 2020 roga o0s3aTeIbHOCTh BBISBIEHHOTO KOHCTUTYLIMOHHBIM
Cynom cmbiciia HOpMBI 3akperuieHa B Koncrurynuu (dacts 7 crtateu 125). [lpu aTom
KOHCTUTYLIMOHHOE MCTOJIKOBAHME SIBISIETCS Oo0Jiee CAEP)KAHHOM IO OTHOILEHHUIO K
3aKoHO/aTeN0 (HOpMON pearvupoBaHHs Ha HapylIeHHWE KOHCTUTYLMOHHBIX MpaB. B
HACTOSIIIEE BPEMsI MIOCTAHOBJIEHUS C KOHCTUTYLIMOHHBIM HCTOJIKOBAHUEM SIBISIOTCS
npeobiaatoiuM BUIOM OCTAHOBJICHUH.

3. Bo3sspariasce K TpeOOBAHUIO 00 ucUYepraHuu JPYTUX
BHYTPHUTOCYIaPCTBEHHBIX CPEJCTB CYJACOHON 3allMThl, OTMEUY Cleayroliee. 3aKOH O
Koncturymmmornom Cype mpsMo TpEeayCMOTpeEIN, YTO Jpyrue cyAcOHbBIE CpencTBa
MOTYT OBITh TpH3HaHBl HcyeprnaHHbIME KoHcTHTyIMOHHBIM CyZoM, eciu WHOE
MPUMEHEHUE OCTIapPUBAEMOT0 HOPMATUBHOIO aKTa, YeM UMEBIIIEE MECTO B KOHKPETHOM
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niene, He mpearoiaaraeTcs (3To MOXKET CIIEI0BAaTh U3 IPaBONPUMEHHUTENbHON MPAKTUKH,
Hanuuus noctaHoBieHus Ilmenyma BepxoBnoro Cyma umum O630pa cyneOHOM
MpaKTukH, yTBep:kaeHHoro [Ipesunnymom Bepxosaoro Cyna).

Takas npaktuka y Koncruryunonnoro Cyna ectb — [locranoBnenue ot 8 anpess
2021 roma Ne 11-IT ObL10 MPUHATO MO KajmoOe TpakIaHKW, KOTopas MNpeacTaBuia
TOJIBKO PEILIEHHSI CYJ0B IIEPBOM U BTOPOM MHCTaHIMIA, 0Hak0 KoHcTuTymonHsiil Cy 1t
Poccuiickoit @enepannu cuen cpeacTBa CyaeOHOM 3alUThl HCUEePIIaHHBIMH.

4. Otmedy, 4YTO KOHCTUTYIMOHHON mnompaBkord 2020 roma K mpeaMeETy
PacCCMOTPEHHUS T10 JKall0baM rpak/iaH ObLIIM OTHECEHBI HE TOJIBKO 3aKOHBI, HO M IPYTHE
HOpMAaTHUBHbBIE aKThl, HaIIlpuMep, ykasbl [Ipesunenta, nocranosnenus IIpaBurenscTBa.
B orHomennn nocnegnux KonctutryuunoHHsld Cyn M paHblI€ MCXOAWJI W3 MpaBa
MPOBEPATh MX KOHCTUTYLIMOHHOCTb IPHU ONpEACNICHHBbIX ycioBusx. Ho Teneps 310
3akpemieHo B Koncrurtyuu.

5. Buecennbie B 2020 rogy m3MeHeHusi B DenepaibHbIH KOHCTUTYIIHMOHHBIN
3akoH «O Koncrturymumonnom Cyne Poccuiickoit @enepanuu’ pacliupuiii YUCIIO
CIy4aeB, KOTJa JOJDKHOCTHBIE JIMIA WJIM OpraHU3alMi MOTYT oOpamarbes ¢
KOHCTUTYIITMOHHOW >KaloO00M B MHTEpecax TpaxaaH. PaHbpie TakuM mpaBoM ObUIH
HAJICJICHBI TOJIBKO YTIOJJHOMOYEHHBIN 110 IIpaBaM 4yesnoBeka B Poccuiickoit denepannu
(OH J1OCTAaTOYHO YacTO UM TMOJb30Balics) U ['eHepanbHbId npokypop. Ceituac Kk HUM
N00aBWJIMCh YIOJHOMOYEHHBIE IO TpaBaM 4delioBeka B cyOwbekTax Poccuiickoit
denepauuu, Ipyrue yHOJHOMOYEHHBIE IO MpaBaM B OTIENbHBIX cdepax wiH
OTIIEJbHBIX  KAaTeropuid JIMI, MPEeayCMOTpEeHHbIe (eJepabHBIMU  3aKOHAMHU
(paxkTuuecku, peyb uAET 00 YIMOJIHOMOYEHHBIX IO TMpaBaM MpeaIpUHUMATENCH U
YIIOJIHOMOUYEHHBIX MO IpaBaM pebOeHka — (denepanbHbIXx U cyOBeKkTOB Poccuiickoi
®denepanun), OOLIEPOCCUICKUE OpraHu3alii, KOTOpble B COOTBETCTBUU C
denepanbHBIM  3aKOHOM MOTYT TPEACTABIATh HMHTEPEChl TaKUX TPaXKIaH U
IOPUIMYECKUX JIUI (Hampumep, oOIepoCCUiCcKuil mpodcoro3 MOKET 0OpaTUThCs B
uHTepecax paOOTHUKA). Psij ymoJHOMOYEHHBIX O NpaBaM YejoBeKa B CyObEKTax
Poccuniickont denepanyu M yInoJIHOMOYEHHBIX IO MpaBaM IMPEANPUHUMATENECH yxKe
BOCIIOJIb30BAJIMCh TOM HOBOM BO3MOKHOCTBIO.

XKanoOa, moganHas B MHTEpecax JHIa, JOJKHA OTBEYATh BCEM TPEOOBAHUSIM K
oObIYHOM kajmobe (BKkiIrOYass TpeOoBaHME K uHcuepnanuio). Ho mnpu 3ToMm
COOTBETCTBYIOILIEE YIOJIHOMOYEHHOE JIMIIO WM OpraHu3auuss B TakKHX Jienax
paccMaTpHUBAETCSl HE KaK MPeJICTaBUTENb TpaXAaHHa, a COOCTBEHHO, KaK 3asiBUTENb,
HO JCHCTBYIOIIMI B MHTEpecax rpakJaHWHa. 10 ecTb 3TO — cTopoHa cmnopa. Ho
rpaXKJaHuH JOJIKEH MMCbMEHHO MOATBEPAUTD, YTO COTJIACEH, YTOObI B €r0 MHTEpECcax
oOpaIiaiuce.
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6. HHTepecHON HOBEJUIOW MPABOBOTO PETYJIHPOBAHUSL CTAIO HAJACICHUE
Koncturynmonnoro Cyna Poccuiickoit @enepanuu MOJIHOMOYMEM B CiIydae, €CIId
MPOJIOJKEHNE HUCTIONHEHUs CyJIeOHOrO MOCTAHOBJICHHS IO NIy 3asgBUTENSI MOXET
IIPUBECTM K HEBO3MOXXHOCTH BOCCTAHOBJIEHUS €r0 IpaB B Clly4yae  IPUHATHSI
Konctutynmonneim Cynom Poccuniickoin @enepanuy NOCTaHOBJIEHUS B €r0 IOJb3Y,
yKa3aTh Ha HEOOXOAUMOCTh IMPHOCTAHOBJIEHUS HCIOIHEHHUS CYyAEOHOro akTa [0
BbIHeCeHUs1 mocTaHoBiieHuss KonctutynumonHoro Cyna (yacte BTOpast ctaTbu 98
®enepanbHOr0 KOHCTUTYIMOHHOTO 3akoHa «O Konctutynmonnom Cyne Poccuiickoit
®denepanuny). Takoe ykazanue o0s3aTeNIbHO AJIsl CYJI0B M OPTaHOB, OCYIIECTBIISIOIMINX
UCIIOJTHEHHUE CYACOHBIX aKTOB.

Koncturyumonnsiii Cyn Poccuiickoit @enepaniiu yxe pealn30BbIBaJl JaHHYIO
BO3MOKHOCTh. Ha CEerogHsAImHHWII [€Hb IpPAaKTHUKa CBA3bIBACT NPHUHSATHE TaKOIro
PELICHUS C HATMYKUEM XOJAaTalCTBa OT 3asIBUTEIS, XOTsI, B IPUHLIUIIE, HE UCKITFOYAETCs
npuHsATHE Takoro pemeHus CyaoM M 1O CBOel uMHUIMAaTuBE. [71aBHOE — YTOOBI
HaJIMYMe OCHOBAHWM NJIsi €ro NMPHUHATHS ObLIO MOTUBHPOBAHO B COOTBETCTBYIOILIEM
OIPELIECIICHUH.

7. Tlo oOmemy mnpaBwily, pe3yiabTaTOM NpPU3HAHUS OCMAPUBAEMON HOPMBI
HEKOHCTUTYLIMOHHOM WIIM BBISABICHUA €€ KOHCTUTYLMOHHOIO CMBICIIA SBISAETCS
nepecMoTp aena 3asBurens. OIHAKO B pPsAE CIIy4aeB IEPECMOTpP JEJIa HE MOXKET
PUBECTH K BOCCTAHOBJICHUIO MPAB 3asBUTENS. ITO MOXKET ObITh CBSA3aHO C TEM, YTO
CaMH MPABOOTHOILIEHHS Yy>KE€ HCYEPHaHbl U BOCCTAHOBUTH IPABOBOE COCTOSIHUE B
MPEKHEM BHJIE HEBO3MOXHO, B TOM YHCJIE€ MOCKOJBKY 3TO Hapylwio Obl OanaHc
KOHCTUTYIIMOHHBIX IIEHHOCTEH (HampuMmep, MNEepecMOTpP CIOPOB, CBS3AHHBIX C
perucrpaiyen KaHIuaToB Ha BEIOOpaX, MOXKET MOCTABUTH 110]] COMHEHHE PE3YyJIbTAaThl
BBIOOPOB Kak BhICIIEN (DOPMOIT HAPOJAOBIACTHA).

Jns takux ciydaeB mnpenycMorpeHo, uro KoncrutyuuonsHsii Cyxa Bopase
yKa3aTb B IIOCTAHOBJIICHMM Ha HEOOXOJUMOCTh TPUMEHEHHUS K 3asBUTEIIO
KOMIIEHCATOPHBIX MeXaHU3MOB (4acTb uerBepras crarbu 100 denepanbHOro
KOHCTUTYIIMOHHOTO 3akoHa «O KonctutynmonHom Cyne Poccuiickoit @enepauuny,
BBeZieHHasd B 2020 roay). B oTHOLIEHHH KOMIIEHCATOPHBIX MEXAHU3MOB CYIIECTBYET
pacnpenencuue GyHkuuid Mexay cyaamu: Konctutynwonnbeii Cypa yka3pBaeT Ha
HEO0OXOJAMMOCTh UX MPUMEHEHHUs, HO (opMa U pa3Mep KOMIIEHCAIIUU OMPEEISIOTCs
CyJIOM, PacCCMOTPEBIIHNM B MEPBOM MHCTAaHIMU KOHKpPETHOE Aeno 3asButens. Ceitdac
Koncturynuonsnsiii Cy B HEKOTOPBIX TOCTAHOBJICHUSIX YKa3bIBa€T HA HEOOXOIUMOCTD
IIPUMEHEHUE KOMIICHCATOPHBIX MEXAaHU3MOB BMecTO mnepecmoTpa. [IpakTuka
NpUMEHEHUs1 uX cyaamu (opmupyercs. B Hell BO3HMKAIOT CIIOpPHBIE CUTyalluu, HO
[JIABHOE — ONPEEJIEH IIPaBOBOM OPUEHTHUP JECUCTBHUM B Ciydasx, KOrJa IepecMoOTp
7iena 3asBUTENSI HEBO3MOXKEH.
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K npaBoBeiM HOBemnam 2020 roga MOXKHO OTHECTH M CHUCTEMATU3UPOBAHHOE
M3JI0’KEHUE B YACTHU TPEThEH cTaTh 79 denepanibHOro KOHCTUTYIIMOHHOTO 3aK0oHa «O
Koncturynmonnom Cygae Poccuiickoit denepanumy ciydaeB, Korjga B pe3ysibTaTe
BbIHECEHUS TocTaHOBIeHUs KoHcTutymonnoro Cyia mpouCcXouT NEPECMOTP JIeT HE
TOJIBKO 3asiBUTENICH, HO U Apyrux juil. OOlee MmpaBuwio AEUCTBUS MOCTAHOBIICHUS
Konctutynmonnoro Cyna — Ha Oyjaylee BpeMs, a NEpecMOTp JeNl 3asBUTENICH —
uckiroueHue u3 Hero. [loaTroMy Bompoc 0 nmepecMoTpe paHee BHIHECEHHBIX CYACOHBIX
pelIeHU 0 JejiaM He-3asBUTEJIEH BBI3BIBA CIIOPHI U Pa3JIMUHbIE MHTEPIPETAIUU.
Ceituac B 5TOT BOIPOC BHECEHA SICHOCTh. [IpuBemy mpumep: cpeau ciydaeB, Koraa
MepecCMaTpUBAETCA JEJI0 HEe-3asBUTEIIs], MPSMO yKas3aH Clly4yad, KOrja IOJOKEHUS,
npusHanHbeie noctaHoBieHueM Koncrturynmmonnoro Cyna Poccuiickorn depepanun
HEKOHCTUTYIITMOHHBIMU, MOCTY>XWJIM OCHOBAaHUEM JUIsl MPUBJICUEHUS TPAKIaHMHA K
YTOJIOBHOM OTBETCTBEHHOCTH.

8. Heckousibko CJIOB 0 HOBeJIJIaX B TEXHOJIOTMH paccMoTpeHus xanob. Celiyac B
HaieM Pernamente (maparpad 29) npsimMo npeaycMOTPEHO, YTO HAMIPABJIISAS 3asIBUTEIIO
YBEJIOMIICHHE O IPUHITHH 3KaJI00bI K PACCMOTPEHHUIO, CYbs-IOKIAUUK:

NpeaJIaraeT eMy yKa3aTh aJpec JIEKTPOHHOM MOYTHI AJIs BEICHHS JajbHEUIIEH
MIEPENUCKHU, €CITH OH HE YKa3aH B O0pallleHUN;

B CJIy4ae €CJIM B OOpAIlEHNU yKa3aH apec AIEKTPOHHOMN MOYThI, COOOUIAET, YTO
MepEenucKa Mpu OTCYTCTBUH €r0 BO3PAKEHHUI OyJET BECTUCH B SJIEKTPOHHOM BUJE C
HCITOJIb30BAaHUEM 3TOTrO aJipeca.

AOcomroTHOEe  OOJBIIMHCTBO  3asBUTEJIEH  COIVIAIIAIOTCS HAa  BEJEHHE
ANEKTPOHHON MEpenucKu. ITO OCOOEHHO BaXXHO JUIsI PaccMOTpeHust nen  0e3
MPOBEICHUS]  CIYIIAHUSA, KOTJAa COCTA3ATENIbHOCTh  OOECleYMBaeTCAd  IyTEeM
MPEACTABJIECHUSI CTOPOHOM, NMPUHABILIEH W MOAINUCABIIEN OCIIAPUBAEMBIA AKT, OT3bIBA
Ha KaJlo0y, a 3asiBUTEIEM — BO3PAKEHUU Ha 3TOT OT3bIB (€CTh JOCTATOYHO KECTKHE
HOpMAaTHBHBIE TPeOOBaHUA K TAKOMY OOMEHY IOKyMeHTaMHt ). biiarogaps 351eKTpoHHOM
MEPENUCKE ITOT MPOIECC 3aMETHO YCKOPSETCS.

9. Taxxe xoTenoch Obl CKa3aThb HECKOJBKO CJIOB 00 MHCTPYMEHTAaX Ha cailTe
Koncrurynmmonnoro Cyzaa (Mbl, KCTaTH, HEAABHO 3aIyCTUJIM HOBBIM CailT), KOTOpHIE
CIy»aT JUisl pazbsicHeHus komrereHuun KonctutymuonHoro Cyaa u TpeOOBaHMM K
xanobe. Tak, «AJTrOpuTM CaMONPOBEPKH» 3asBUTENS AAET BO3MOXKHOCTH OLEHKH
caMuM 3agBUTeNIeM IepcnekTuBHocTH oOpameHuss B Koncruryumonusiii Cyn c
xanoboil. OH clenaH Kak CBOEOOpPA3HBIM TECT: 3aJar0TCA BOIPOCHI, KaCaIOIIUECS
IUTAHUPYEMBIHN 3asBUTEJIEM KaloObl, 1 B 3aBUCUMOCTH OT OTBETA JMOO OTKPHIBACTCS
CJIEAYIONIUN BOMPOC, TUOO0 JaeTCs MOSCHEHUE 00 0OCTOSATENBCTBAX, KOTOPHIE, UCXO/s
U3 OTBETa, SBJISAIOTCS HpensTcTBUEM sl oOpaumeHuss B Koncrutynuonssii Cya c
&Kao0oii. DTo U cBoeoOpa3Has MOJCKa3Ka, YTO HYKHO UCIIPABUTb.
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Taxke 3asgBUTEIIO TPEIIOKEHO O3HAKOMUTHCS C TOJOOPKOM pEIICHUN 10
HanOoJIee yacTo 00xaryeMbIM HOpMaM OCHOBHBIX KojiekcoB — B TabmuuHOM opme C
runepccbuikaMd Ha camu pemienus KC Jlannas uHdopmaiusi npuszBaHa CHU3HTH
KOJIMYECTBO MAaJIONEPCIIEKTUBHBIX MOBTOPSIONIUXCS oOpamieHui. ['paxknanuH MoxeT
YBUJIETh, YTO [0 TOMY BOIPOCY, 0 KOTOPOMY XOUeT 0OpaTUTHCS OH, yKe 00paliaiich
npyrue, u Konctutynuonnsiit Cya oTKazal B IPUHITHH XKalo0bl K pacCCMOTpeHuI0. To
€CTh MOXXET OIICHWUTh, CTOUT JIM OOpamarhbcs, MO0 KaK MOSICHUTh, YTO OH CTaBHUT
BOIIPOC MO-IPYTOMY.

Ectp Ha calite u 6a3a pemenuii KoHCTUTYIIMOHHOTO Cyaa C pacIIMpPEHHBIM
mouckoMm, u 0Oa3a «IIpaBa, cB0OOABI W OOS3aHHOCTH B IIPABOBBIX ITO3HMITUAX
Koncturynumonnoro Cyna», KOTopasi COJIEPKUT HauOosiee HHTEPECHBIE IS TpaXkaaH
NIPaBOBbIE TO3UIMU 32 BeCh mnepuoi aesitenbHoct Kouctutynuonnoro Cyna, u
nH(OPMAIMOHHO-TEMAaTUYECKHUE MOAOOPKH MPABOBBIX MO3UIUKA KOHCTUTYIIMOHHOTO
Cyna mo oTAenbHBIM Haubojiee OCTPO HHTEPECYIONIMX Tpa)JaaHaM BOIPOCAM.
EcTtecTBeHHO, BCE MOCTOSSHHO OOHOBJISIETCSI.

Takas wuHpOPMAIIMOHHO-PA3BSICHUTENbHAS pa0OTa MPUHOCUT CBOM TUIOMBI:
XKano0, K KOTOPHIX 3asBUTEHN HE COOIOAAI0T OUEBUAHBIC TPEOOBaHUSA K OOpaIlEHUIO
(K TOIBEIOMCTBEHHOCTH, K (opme), a TakKe KOTOpble SBIAIOTCS SIBHO
HE0OOCHOBAaHHBIMU, CTAHOBHUTCS BCE MEHBIIIE.

10.  VYkazanHble  HOBEJUIBI ~ MOBBIIAIOT  A()PEKTUBHOCTH  PabOTHI

Koncrurymmmonnoro Cyna ¢ KOHCTUTYIIMOHHBIMH — JKallobaMH H  CO3JAI0T
JOTIOJTHUTEIIBHBIE TAPAHTUHN JIJT 3asIBUTEIICH. ».
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«Article 51 of the Constitution of India: A Pathway to Global Constitutional Justice
and Judicial Cooperationy
Mr. Sandeep Srivastava, Project Head, International Conferences of Chief Justices of
the World, City Montessori School, India

«Very Good Morning to All of You,

My name is Sandeep Srivastava, and | am privileged to serve as the Project
Leader of the International Conference of Chief Justices of the World (ICCJW) in
the World Unity and Education Department of City Montessori School (CMS),
Lucknow, India.

It is indeed an honour for me to participate in this prestigious International
Conference of Constitutional Courts of the World on the topic “The Establishment
of Constitutional Justice in New Democracies” being held to commemorate the 35th
Anniversary of the Constitutional Court of the Kyrgyz Republic.

At the outset, | extend my heartfelt gratitude to Mr. Emil Oskonbaev, Chairman
of the Constitutional Court of the Kyrgyz Republic, for inviting CMS to this significant
conference. | am also deeply thankful to Dr. Bharti Gandhi, Founder of CMS, and her
daughter Prof. Geeta Gandhi Kingdon, Convener of ICCJW and Manager of CMS,
for entrusting me with the responsibility to represent them at this important forum.
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It is my distinct pleasure to be in the esteemed company of Hon’ble Chief Justices
and Judges from Algeria, Austria, Belarus, Croatia, Georgia, Kazakhstan,
Kyrgyzstan, Moldova, Mongolia, Romania, Russia, South Korea, Thailand,
Turkey, Uzbekistan, and the United Kingdom. The theme of my presentation is:

"Article 51 of the Constitution of India: A Pathway to Global Constitutional
Justice and Judicial Cooperation*

| proudly represent City Montessori School (CMS), Lucknow, India—
recognized by the Guinness Book of World Records as the world’s largest school in
a single city, with over 65,000 students. CMS is also the proud recipient of the 2002
UNESCO Prize for Peace Education.

Since the year 2001, CMS has been organizing annually the International
Conferences of Chief Justices of the World, based on Article 51 of the Constitution
of India.

Let me briefly elaborate on this visionary Article.

Article 51 states that the State shall endeavour to:

a) Promote international peace and security,

(b) Maintain just and honourable relations between nations,

(c) Foster respect for international law, and

(d) Encourage the settlement of international disputes by arbitration.

In our past 25 editions of the Chief Justices’ Conferences, more than 1520
distinguished dignitaries—including Heads of State, Chief Justices, Judges of the
ICJ and ICC, Nobel Laureates, Speakers of Parliaments, and Ministers from 142
countries—have participated.

They have consistently endorsed the spirit of Article 51 as a beacon for global
unity, justice, and cooperation, and a foundation for building an ideal framework of
global governance based on the rule of law.

Let me share some inspirational insights from past participants of our
conferences:

Hon’ble Chief Justice Mr. Hilario Davide Jr. of the Philippines, a three-time
attendee (2011, 2015, and 2020), delivered a historic ruling in the OPOSA vs. Factoran
case, declaring that it is intergenerational responsibility or every generation to
bequeath a safe and secure future to next generation and generations yet to be born”.

Hon’ble Mr. Justice P.N. Bhagwati, Chief Justice of India (participant in 2005
and 2007), stated:

“The hands of the Judges are not tied and I believe that a judge should be
goaloriented and result-oriented. A Judge has to mould the law, he has to create law
and make something out of the written words. Law is a living organism. A judge is not
a mimic. He is not an imitator. He is a creative artist.”
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Hon’ble Madam Justice Graciela Dixon of Panama, President of the
International Association of Women Judges, said in 2007:

“We, the judges, can change the realities of the world.”

Hon’ble Dr. Justice Adel Omar Sherif, Deputy Chief Justice of Egypt’s
Constitutional Court, who has attended our conferences regularly since 2007, noted
in 2010:

“Judicial cooperation is being strengthened through these CMS conferences, and
it holds the promise of contributing to global peace and prosperity.”

These annual gatherings offer a unique platform for judicial dialogue and
exchange, fostering global collaboration on the pressing issues of justice, peace, and
governance.

We just viewed a short film showcasing highlights of our previous conferences.
| hope you found it interesting and inspiring.

Invitation to the 26th ICCJW (19-24 November 2025)

| take this opportunity to warmly invite all of you to the 26th International
Conference of Chief Justices of the World, to be held in Lucknow, India from 19th
to 24th November 2025.

This conference will provide yet another remarkable opportunity to deliberate on
the judiciary’s evolving role in shaping global governance and ensuring justice, peace,
and democracy for future generations.

In Conclusion, | extend my sincere appreciation to the organizers particularly
to Mr. Emil Oskonbaev, Chairman of the Constitutional Court of the Kyrgyz Republic
and his dedicated staff for the excellent hospitality and arrangements that made our
stay so comfortable and memorable.

Thank you all for your kind attention.».

«Cmamuos 51 Koncmumyyuu Unouu ons npoosudicenus 2106aibHo2o u

KOHCMUMYYUOHHO20 NPABOCYOUsL U CYOeOHO20 COMPYOHUUECBAY

r-u Cangun HlpuBacraBa, pykoBoaurennb npoekra, MexIyHapOoIHbIE
KOH(EepeHIMHU I1aBHbIX cyie mupa, ['opojckas mkona Monrteccopu, Muaus

Heoduuuanvnwii nepesgoo

«/lodpoe yTpo Bcem!

Mens 3oByT Cannun IllpuBacrasa, u s UMer0 4ecTb pabOTaTh PyKOBOAUTEIEM
npoekta MexayHapoaHoi koHpepenuuu raaBHbix cyaeit mupa (ICCJW) B otaene
BCEMHPHOTO €IuMHCTBa U oOpazoBaHusi ['oponckoit MouTteccopu-mkonsl (CMS),
Jlakxnay, Unaus.

Jlist MeHs OoJiblasi 4YeCTh y4acTBOBATh B 3TOM MPECTHKHON MexTyHapoaHOM
KOH(EepeHIMH KOHCTUTYUMOHHBIX CyJIOB Mupa Ha TeMmy «Cmanosnenue
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KOHCIMUMYYUOHHO20 NPABOCYOUsl 8 HOBbIX O0eMOKpAmusxy, KOTopas TPOBOIUTCS B
yecTb 35-netus Koncruryunonnoro cyna Keipreizckoit PecyOnuku.

[Ipexkne Bcero, s BBIpAKAK CEpACYHYIO OJaroJapHOCTh T-HY OMUIIIO
Ockonb6aeny, [Ipencenarento Konctutynuonnoro cyaa Keipreizckoit Pecy6mvkmy, 3a
MPUTJIAIIEHUE Ha 3Ty BaXHYIO KoH(epeHUuto. S Takxke riayOOKO NpPHU3HATENICH
noktopy bxaptu I'annu, ocnoBatensHUIle CMS, 1 ee nouepu npodeccopy ['ute ['anau
Kunrnon, opranuzaropy ICCIW u pykoBoautento CMS, 3a TO, 4TO OHU JOBEPUIIU MHE
MPEJCTABIATh WX HA ATOM BaXXHOM ¢opyMe. MHE OYeHb MPUSATHO HAXOIUTHCS B
YBA)KAEMOUN KOMIIAHUU JTOCTONOYTEHHBIX BEPXOBHBIX CyJled M CyAedl u3 ABCTpHH,
Amxupa, benapycu, I'py3um, Kazaxcrana, Keipreizctana, MoijioBsl, MOHToIUH,
Poccun, Pymbinum, Taunanaa, Typuuu, Y36ekucrana, Xopatuu u KOxxHoit Kopen.

A ¢ ropaocteio mpexactarisio ['opojackyto Monrteccopu-mkony (CMS),
Jlakxnay, Unaus, npusnannyro Kuuroit pekopaos [ mHHecca caMoii 001101 HIKOJIOM
B MUpE B 0JTHOM ropoje ¢ 6osiee ueM 65 000 yuennkoB. CMS Takske sSBJISIETCS TOPABIM
naypearoMm [Ipemun FOHECKO 3a Bocniutanue B gyxe mupa 2002 roja.

Haunnas ¢ 2001 roma, CMS exerogHo opraHusyer MexayHapoIHbIE
KOH(EpEeHIIMU TJIaBHBIX CyJel MHupa, OCHOBaHHbIE Ha S51-i crarbe KoHcTUTynMM
J%05910%0% 8

[To3BosibTE MHE BKpaTiie pacckazaTh 00 3Toi npoBuadeckoi ctatbe. Ctaths 51
IJIaCUT, YTO TOCYAApPCTBO CTPEMMUTCA: COJICMCTBOBAaTH MEXKIYHAPOJIHOMY MHUPY U
0e30MacHOCTH, TMOJICPKUBATH CHPABEJIUBBIE W TOYETHBIC OTHOIICHHS MEXIY
HalUSIMU, TOOMIPSTh YBAXKEHHE K MEXAYHAPOJHOMY IIPaBy U MOOUIPSITH pa3pelIeHNue
MEXTYHAPOHBIX CTIOPOB MMyTEM apOuTpaxa.

3a nocneanue 25 koHGEpeHIMI TTIaBHBIX CyJiel B HUX MPUHSIIN ydacTue 0oliee
1520 BuaHBIX aesTenei, BKIOYAs TJIaB TOCYJIApCTB, TJIABHBIX cyaeH, cyaedn MC u
MYC, HoOeneBCcKuX JlaypeaToB, CIIMKEPOB MapJIaMeHTOB U MUHUCTPOB U3 142 cTpaH.

OHu nocneI0BaTeNbHO MOAISPKUBAIH TyX CTaThu 51 Kak Maska rio0aabHOTO
€IUHCTBA, CIIPABEJIMBOCTH U COTPYIHUYECTBA U OCHOBBI IS IOCTPOCHUS UICATBHON
CUCTEMBI TJI00ATHFHOTO YIIPABICHUS, OCHOBAHHOW Ha BEPXOBEHCTBE MPaBa.

[To3BOJIBTE MHE IOAEIIUTHCS HEKOTOPBIMU BJOXHOBIISIFOIIMMH BBICKa3bIBAHUSIMU
YYaCTHUKOB HAITUX KOH(EPEHIUHN MPOIILIbIX JIET.

JlocTonouteHHblli npeacenarens BepxosHoro cyna ®wmnnue r-u Mnapuo
JlaBue-mitaimmi, TpUKasl MPUHUMABIINKA yyacTue B KoH(epenuuu (2011, 2015 u
2020 rr.), BeIHEC HcTOpUUecKkoe pemeHue no aeny OPOSA npotus Factoran, 3asBuB,
YTO KaXKJI0€ MOKOJICHHE HECET OTBETCTBEHHOCTH IMEPE]l MOKOJICHUSIMU 33 TO, YTOOBI
3aBelaTh 0Oe30MacHoe M HajAekKHOe Oyjyllee CIEeIyIolEeMy T[OKOJEHUI0 U
ITIOKOJICHUSIM, KOTOPBIE €11IE HE POAUIINCH.

JlocTonoureHHslii rocrioaud cyass I1. H. bxarsaru, npencenarens BepxoBHoro
cyaa Unaauu (yuactauk 3aceganuit B 2005 u 2007 ronax), ckaszai:

96



«Pyku cyneii He CBSI3aHbI, U 51 CYUTALO0, YTO CYAbs JOJKEH OBbITh OPUEHTHUPOBAH
Ha 1enb U pesyabtaT. Cyabs NOKeH (popMUpOBaTh 3aKOH, OH JIOJDKEH CO3/aBaTh
3aKOH U JI€JIaTh YTO-TO W3 HAIMCAHHBIX CJIOB. 3aKOH — 3TO KUBOM opraHu3m. Cyaps
- He nozapaxarenb. OH He umMuTaTop. OH - TBOPYECKUHN XY TOKHUK.

JocronourenHass rocroxa cyabs ['pacudna /lukcon u3 IlaHamel, npe3uaeHT
MexayHapoIHOW accouuanuu keHuuH-cyaen, B 2007 roqy ckaszana:

«MBl, CyZIbH, MOKEM U3MEHUTH PEATTbHOE MOJO0KEHHE JIE]T B MUPEY.

JHocronoureHHbll JokTop toctuuuu Agnens Owmap Ilepud, 3amecTuTens
npencenarens KoHcturynnonHoro cyna Erunra, KOTOPBIA PEryJISIPHO MOCENIAET
Har koHbepeniuu ¢ 2007 roga, ormetui B 2010 romy:

«CynebHoe COTPYIHHYECTBO YKpeIUIsaeTcs: Oijarojaps 3TUM KOH(GEpEHIHSIM
CMS, u 310 06emaeT BHECTH BKJIA]] B II100abHBIA MUP U MPOIBETAHUE.

OTH eXKeroJHbIe BCTPEUU MPECTABISIOT CO00M YHUKAIBbHYIO TUIaTGopmy s
auanora W OOMEHAa MHEHUSMH MEXIy CyIeOHbIMH OpraHaMu, CIOCOOCTBYS
rJI00aJIbBHOMY COTPYJHHUYECTBY IO aKTyaJbHBIM BOMpPOCaM NPABOCYIUs, MHUpA U
yIIpaBJICHHUSL.

MBI TOJBKO 4TO OCMOTPENIN KOPOTKOMETPAXKHBIN (PUIBM, B KOTOPOM MOKA3aHbI
OCHOBHBIE MOMEHTHI HAIlMX Mpeaplaymux KoHdepenumii. Haneroch, oH mokasancs
BaM MHTEPECHBIM U BJIOXHOBJISIOIIHM.

[Tonwp3ysick ciaydaem, s OT BCEHM NylIM IMPUIJIAIIAKD BCEX Bac Ha 26-10
MexayHapoiHyt0 KOH(QEPEHIIHIO TJIaBHBIX CyJIel MUupa, KoTopasi IponaeT
Jlaxkxuay, Uanus, ¢ 19 mo 24 Hosi6ps 2025 rona.

Ota KOH(EpeHLMs] NPEeIOCTaBUT €lIe OJHY 3aMe4aTelbHYI0 BO3MOXXHOCTb
00CYyNTh Pa3BUBAIOIIYIOCA POJb CyJAeOHON BiacTH B (GOPMHUPOBAHUU TI00ATHEHOTO
YIpaBJICHUS U O0ECIEYCHUU CIPABEIMBOCTA, MUPA U JEMOKPATHH s OyaylIuX
ITIOKOJICHUH.

B 3akntoueHue s BbIpakal0 HMCKPEHHIOIO MPU3HATEIBHOCTh OpraHu3aTopam,
ocobenno r-Hy Owmwmmo OckonbaeBy, [Ipencemaremo KonctuTynmonHOro cyna
Keipreisckoit PecnyOnuku, W €ro mnpedaHHbIM COTPYJHUKAM 3a MPEKpacHOe
TOCTEIIPUUMCTBO U OPTraHH3aIlMI0, KOTOpBIE CHeNalid Haile NpeObIBaHHE TaKUM
KOM(OPTHBIM 1 HE3a0BIBAEMBIM.

Cnacu00 BceM 3a Ballle BHUMaHHUeE.).

Ceccusn 2. «MexcoyHapoouvle CHMAHOApmMbl U UX 6GJAUAHUE HA PA36UMUe
KOHCHUMYUUOHIL020 RPAGOCYOUSLI 6 CIPAHAX HOBOU 0CMOKDAMUL))
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Koncmumyyuonnoe npasocyoue benapycu na 3aujume KOHCMUMYYUOHHBIX NPAB
U 60000 uenoseKay
r-H Tageym BoponoBu4, cybst Koncrutyuunonnoro Cyjaa
Pecnybnuku benapych

«Cornacno Koncrurynuu Pecniy6nuku benapych uenoBek, ero rnpana, CBOOOIbI
U TapaHTHUHM UX pealn3alliM SIBISIIOTCS BBICIIEH HEHHOCTBIO M IIeJIbI0 O0IIecTBa U
rocyaapcTsa (4acTh nepBasi CTaTbu 2). DTH FapaHTHH BBIPAXKAIOTCS B IEPBYIO OUEPEb
B 00€CeuYeHUH CBOEBPEMEHHOM, 3(()EKTUBHOM, CIpPaBEIIUBON M KOMIETEHTHOM
Cy1eOHOM 3aIIUTHl HAPYIIIEHHBIX MPaB U CBOOOI.

HapyiuieHne KOHCTUTYIMOHHBIX MpaB U CBOOOJ TpaKJaH MOXKET SIBISATHCS
CJIEICTBUEM NPUHATHUS WIM IPUMEHEHUS] HOPMATUBHBIX IPABOBBIX aKTOB, MOJIOXKEHUS
KOTOpBIX He cornacyrorcd ¢ Hopmamu Koncrurynuu. OHuM U3 Hanbosiee 3HaUMMBbIX
MIPaBOBBIX MEXaHU3MOB, YCTAHOBJICHHBIX C LIEJbIO MPEIOTBPAILECHHS WIH TPECEUECHHUS
TaKUX (PaKTOB, ABJIAECTCS KOHCTUTYLIMOHHBIN KOHTPOJIb.

Ha nepBoHavanpHOM 3Tare pa3BUTHsI KOHCTUTYLIHOHHOTO KOHTpouis B benapycu
(a B mponwtom roay Koncturyumonnomy Cyny PecnyOmnuku benapych ncnomsHmnocs
30 1et) rocygapCcTBEHHBIMU OpraHaMu, HaIeJIEHHBIMU CIIEHUATbHBIMU [TOJIHOMOYHUSIMU
Ha oOpauienne B Konctutyunonusiii Cyn akTUBHO MHHUILIMHUPOBAJICS MOCIEIYIOUIHI
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KOHTPOJIb 32 KOHCTUTYIIMOHHOCTbIO HOPMAaTHBHBIX MPAaBOBbIX AKTOB: HUMHU OBLIO
BHeCeHO Oojee 80 TakUX MPeaoKeHHM.

B mocnenyromiem, Koraa Ha OCHOBE KOHCTUTYIMOHHBIX MPHUHIMIIOB Oblia
OKOHYATeNIbHO c(hOpMHUpOBaHA MTPABOBAsI CUCTEMA, U B3aUMOJICHCTBUE MEK/y BETBIMU
BJIACTU Ha 3Tame MOATOTOBKUA IMPOEKTOB 3aKOHOB CTal0 HOCUTh KOHCTPYKTHBHBIM
XapakTep, KOJIMYEeCTBO OOpaIIeHU roCyJapCTBEHHBIX OpraHoB B KOHCTUTYIIMOHHBIM
Cya CyLIecTBEHHO COKPATHIIOCH.

C omHON CTOpPOHBI, OTCYTCTBUE MNPEMIOKEHUN TOCYIapCTBEHHBIX OPraHoOB II0
WHULMAPOBAHUIO  KOHCTHUTYLIMOHHOTO  KOHTPOJSi  CBHMJIETEILCTBYET, 4YTO B
3aKOHOTBOPYECKOM IIPOLECCE M IPABONPUMEHEHUU TI'OCYJAapCTBEHHBIE OpraHbI
YBAXUTEIBHO OTHOCATCS K HOpMaMm W npuHiunam KoHCTUTyuuH, CTpeMAaTcs uxX
cOOJII0/IaTh B MPAKTHYECKOU AESTENBHOCTH, UTO 00ECTIeUnBAET CTAOUIIbHBIN YPOBEHb
KOHCTUTYLIUOHHOU 3aKOHHOCTH B CTpaHe, UCKITIOUEHNE OPUHATHUS
HEKOHCTUTYLIMOHHBIX PEIIEHUN 3aKOHOJATEIbHOIO XapaKTepa.

C npyroit ctoponsl, oT Koncrurymonnoro Cyaa TpeGoBanoch BhIPAXKEHUE €ro
MO3UIMHN O KOHCTUTYIIMOHHO-IIPABOBOM PETYJIMPOBAHUH OOIIECTBEHHBIX OTHOLICHHH,
dhopMUpOBAHUM MPAKTUKHU COOJIOACHUS TIpaB U CBOOO]] YEJIOBEKA.

VYuutsiBass 3t Qakropsl, B 2008 rony Koncrurynmonnomy Cyay Ha
3aKOHOJATEIBbHOM YPOBHE OBLIO MPEAOCTABIEHO IPABO OCYLIECTBIATH 00513aTEIbHBIN
MpeIBapUTEIbHBII KOHTPOJIb KOHCTUTYLIMOHHOCTH 3aKOHOB, IPUHATHIX [lapaameHToM,
1o noanucanus ux IIpesuneHrom.

Ocy1ecTBirss JAHHYO bopmy KOHCTUTYLIUOHHOI'O KOHTPOJIA,
Konctutynmonnsiii Cys mpoBEpHII KOHCTUTYUMOHHOCTh 698 3akoHoB. Ilpn3HaBas
MIPUHATHIE 3aKOHBI B LIEJIOM COOTBETCTBYIOIIMMH KOHCTUTYyIMH, B OTHOLIEHUH HUX
oTnenbHbIX nonoxenuit Koncrurynuonnsiii Cyn popmyupoBai npaBoBbIe MO3UIINH,
HAIIpaBJICHHBIE HA YSICHEHNE KOHCTUTYLIHOHHO-IIPABOBOT'O CMBICIIA 3aKOHOATEIbHBIX
HOPM, UCXOJI U3 CUCTEMHOT0 aHaIU3a MojJoxeHui Koncturynuu.

Koncturynuonnsiii Cyn Takke oOpamial BHHMaHHME 3aKOHOJATENs Ha
BBISIBJICHHBIE B 3aKOHAX CJIy4au IIPABOBOM HEONPEJEICHHOCTH, MPOOEIbl U KOJUIU3HH,
a TPaBONPUMEHUTENISIM yKa3blBaJl HAa HEOOXOJWMOCTh TOYHOTO TMOHUMAaHUS
COJIEp>KaHUSl 3aKOHOJATENbHBIX HOPM U COONIOACHHUS KOHCTHUTYLIMOHHO-IIPABOBOIO
peKHMMa X IPUMEHEHHSI B CBOEH JIEATEIHHOCTH B IIENIAX 00ecrieyeH s eJMHO00pa3HOM
MPaBONPUMEHUTEIBHON TPAKTHKHU.

BroipaGorannbie B mpaktuke Koncturymuonnoro Cyaa JOKTpHUHAJbHBIE
NOAXOAbl K  KOHCTHUTYLHOHHO-IPABOBOMY  PErYJMPOBAHMIO  COBPEMEHHBIX
OOLIECTBEHHBIX OTHOUIEHUH BO MHOIOM MOCIYXXWIM (PYHIAMEHTOM MOATOTOBKU
U3MEHeHU U jJononHeHud KoOHCTUTynmMHM, KOTOpble OBUTM TPHUHSATHI  HA
pecniyonukanckom pedepenayme B 2022 roxy. Tak, 3aKOHOMEPHBIM CIEJICTBUEM
pPa3BUTHSI KOHCTUTYLIMOHHOTO KOHTpPOJS B CTpaHE SIBUJIOCh BBEICHHUE WHCTUTYyTa
KOHCTUTYLIMOHHON  ’Kajo0bl, TO3BOJSIOLUIETO OLEHUBATh KOHCTUTYIIHOHHOCTD
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MIPABOBBIX HOPM B YBSI3KE C IPAKTUKON UX MpUMEHEHUs. Beap He cekpeT, 4To UMEHHO
B KOHKDETHBIX, peaJbHbIX OOIIECTBEHHBIX OTHOIICHUSX HaubOoiee OYEBUIHO
MIPOSIBIISIFOTCS. HEJOCTATKU 3aKOHOIaTENbCTBA.

CoryacHo  cTaThe 1161 Koncturynuu  PecnyOonuku ~ benapych
Konctutynmonnsiii Cy1 B mopsiJiIke, yCTAHOBJIEHHOM 3aKOHOM, BEIHOCUT PEUICHUS IO
KanobaM rpakJaH Ha HapyHIEHUS WX KOHCTUTYIIMOHHBIX MpaB U CBOOOJ, TIPOBEPSS
KOHCTUTYLIMOHHOCTh 3aKOHOB, MPUMEHEHHBIX B KOHKPETHOM JEJi€, €CIU UCUEPIaHbI
BCE IPYTHUE CPEICTBA CYACOHOM 3aIUTHI.

JlaHHO€ KOHCTUTYIITMOHHOE TOJIOKEHHE peain30BaHO B 3akoHe PecmyOnuku
benapych «O KOHCTUTYIITUOHHOM CYIONPOU3BOJICTBEY, YCTaHOBHBIIEM
MPOIIECCyaTbHBIN MOPSIIOK PACCMOTPEHUSI KOHCTUTYIIMOHHBIX Kajl00.

B Pecnybnuke benapyce mpaBo Ha oOpamienue B Koncruryuumonusiii Cyna ¢
K000 Ha HapyIlIeHWe KOHCTUTYIHOHHBIX MPaB M CBOOOJ MPEIOCTABICHO TOJBKO
rpakJaHaM, 4YTO Ha JTale CTAHOBJIEHUS  HHCTUTYTAa  HWHAUBUIYaJIbHON
KOHCTUTYIITMOHHOU >KaJOObI SIBJISICTCS ONMpaBAaHHBIM, MOCKOJIBKY MO3BOJSET B TOM
quClie 00eCeYnTh OaaHC MEXK Y TOCTYITHOCTHIO KOHCTUTYIIHOHHOTO MPABOCY AU TSI
rpakaad U 3G(PEKTUBHOCTHIO KOHCTUTYIIMOHHOTO KOHTPOJIS, OCYIIECTBIISEMOrO
Koncturyunonusim Cyaom.

OOBEKTOM KOHCTUTYITMOHHOTO KOHTPOJIS IO Kajgo0aM TpakJaaH Ha HaApYIICHHUE
UX KOHCTUTYIMOHHBIX TpaB U CBOOOJ SIBISIFOTCS 3aKOHBI, TPUMEHEHHBIE CYJOM B
KOHKPETHOM JIeJIe C y4acTHUEM TIpakJaHnHa. VIHble HOpMAaTHUBHBIE NPABOBHIE AKThI
(ykazer Ilpesumenta PecnyOnuku benmapycwk, mocranoBieHuss Coera MHUHHCTPOB
PecnyOnuku benapych U Apyrue mHoJ3aKOHHBIE aKThl) HE MOTYT 0O0XajloBaThCS B
Koncrutymmmonnom Cyne mocpeACTBOM KOHCTHUTYIMOHHOM kanoOwl. IlpoBepka
yKa3aHHBIX TIPABOBBIX AaKTOB Ha cooTBeTcTBHE KOHCTUTYIIMM MOXET OBITh
ocymiectBieHa KoHcTutynmonueiM CynoM 0O NOPEeaiOKEHUSM YHOJIHOMOYEHHBIX
CyOBEKTOB B MOpPSAKE aOCTPAKTHOTO HOPMOKOHTPOJS W MO 3ampocaM CyAOB TpHU
PacCMOTPEHUU UMHU KOHKPETHBIX €.

Onnako Takoe ONpeACICHHE 3aKOHOAAaTeeM CyObeKkTa U 00BeKTa
KOHCTUTYIIMOHHOM JKaJIOOBI HE UCKIIYAeT BO3MOXKHOCTh HMX YTOYHEHHUS B
JaabHEUIIEM MOCPEICTBOM COBEPIICHCTBOBAHUS 3aKOHOIATEILHOIO PEryJIMPOBAHMUS,
B TOM YHUCJE C y4YETOM MPAKTUKU OCYIIECTBICHUS KOHCTUTYIIMOHHOTO KOHTPOJIS.
[TonTBepxkaeHEeM YeMy SBIISIIOTCS HEKOTOpPbIE MPUMEPhl U3 CETOJHAIIHEH, IMOoKa
HEOOJIBIIION, MPAKTUKU PACCMOTPEHUSI KOHCTUTYITHOHHBIX 3Kajio0.

Tak, rpaxxnanka E. ooxanoBana B Koucrurynmonnsiii Cyx Hopmbl [lomosxkenns
0 MopsiAKe 00pa30BaHUs U ACATEIHHOCTH KOMHUCCHI 1O JieJlaM HECOBEPIICHHOJIETHUX,
yTBepKJIeHHOro ToctaHoBieHneM CoBera MunuctpoB PecnyOmuku benapyce.
Konctutyumonnsli Cyn ormerwsi, 4To YykazaHHoe [losoxkeHue yTBepKIeHO
noctaHoBiieHHEeM [IpaBUTENbCTBA BO MCIOIHEHUE MOJHOMOYHUS, MPELYCMOTPEHHOTO
cratbeil 12 3akona Pecnybnuku benapych «O0 ocHOBax cuUCTEMbI MPOQPUIAKTUKH
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0€3Ha30PHOCTH U MPABOHAPYIICHU HECOBEPIICHHOJIETHUX), UTO CBUICTEILCTBYET O
NpsIMOM HOPMATHBHOM CBSI3M B TMPABOBOM PETYJIUPOBAHUU MEXKIY JTaHHBIMHU
HOPMAaTUBHBIMHU IPABOBBIMU aKTaMH, KOTOpbIE NMPUMEHEHBI B KOHKPETHOM JEJE B
Hepas3pblBHOM enuHCTBE. [IoaTtomy Konctutynmonnsiit Cyx npumiesn K BEIBOAY O TOM,
4TO Xajg00a O MPOBEPKE KOHCTUTYIIMOHHOCTH YKa3aHHBIX MOJIOKEHUW 3aKoHA M
noctaHoBiieHnss CoBera MunuctpoB noasegomctseHHa Koncruryunonnomy Cyny u
BO30Y/IUJI TPOU3BOJICTBO O JICNIy O MPOBEPKE KOHCTUTYLIMOHHOCTH KaK 3aKOHA, TaK U
MOJA3aKOHHOTO HOPMATHUBHOT'O MIPABOBOIO aKTA.

B cratee 153 3akona PecnyOmuku benapych «O KOHCTUTYHHOHHOM
CYJOIPOU3BOJICTBE» OINPEIEICHbl KPUTEPUHU JIOMYCTUMOCTA KOHCTUTYIIMOHHOM
XKajo0bl, TO €CTh T€ YCJIOBUS, BBITIOJIHEHUE KOTOPBIX SBIISETCA 00S3aTEIbHBIM IS
BO30Y’KJIEHUS MPOU3BOJICTBA MO JIeTy, B UUCJIE KOTOPBIX MCYEPIIAaHUE BCEX APYTHX
CPEIICTB CyJIeOHOM 3aluThl KOHCTUTYIIMOHHBIX MpaB M CBOOOJ TpakIaHWHA TMpHU
pa3pellieHUH  KOHKPETHOTO  JieJla.  YCJIOBHE  HCUEpIaHWs  MPeIoInpeesseT
HEOOXOJIUMOCTh TIOCJICIOBATEILHOIO OOpallleHusl TpaxJAaHUHA C KajnoOoil Ha
COCTOSsIBIIIEECS TIO JIeNTy CyZIeOHOE pelleHUE B BBHIIIECTOAIINE CYeOHbIe HHCTAHITUHN U
['eHepanbHyI0 TPOKYpaTypy. YUWTBHIBas, YTO KOHCTUTYIIMOHHOMY KOHTpPOJIIO B
MOPsIJIKE MTPOU3BOCTBA T10 JIeJIaM 110 KOHCTUTYLIMOHHBIM Kaja00aM IpaxkJaH MoajexaT
3aKOHBI, MPUMEHEHHbIE B KOHKpETHOM jeinie mocie 1 oktsaopst 2023 r., HHCTUTYT
KOHCTUTYIIMOHHOM kanio0bl B benapycu peanbHO Hayan (YHKIIMOHUPOBATH B KOHIIE
MPOILIOTO - HayaJle TeKYIIEro roja.

Pasymeercs, nmenma  BO30yXmamTCs HE 1O  BCEM  IMOCTYMArOIIUM
KOHCTUTYITMOHHBIM jKaJI00aM, MOCKOJIbKY TpakJIaHAMH HE BCET/Ja B TOJHOW Mepe
BBITIOJTHSIOTCS] YCIIOBUS JIOMTYCTUMOCTH KOHCTUTYIIMOHHOM Xano0bl, YCTaHOBJICHHbBIC
3akoHOM «O KOHCTUTYLIMOHHOM CYJONPOU3BOICTBEY, UTO ABJISETCA OCHOBAHUEM JIsI
OTKa3a B BO30Y>KJIEHUH MMPOU3BOJCTBA IO JACIY.

3avacTtyro TpaxkaaHe, oOpamasich c xanoboi B Koucruryumonnsii Cyg,
PacCUUTHIBAIOT HA IEPECMOTP WK OTMEHY PelIeHul Cya0B o0uiel opucaukiuu. [pu
ATOM IIPOBEPKAa 0OOCHOBAHHOCTH TAKUX PEIICHUI HE OTHOCUTCS K KOMIIETEHIINHT
Koncruryunonnoro Cyna, uro cieayet u3 ctatbd 161 3akoHa «O KOHCTUTYLIMOHHOM
CyJOIPOU3BOJICTBE», COTJIACHO KOTOPOW MpPHU MPOBEPKE 3aKOHA, MPUMEHEHHOTO B
KOHKPETHOM JIeJie, 0 KOHCTUTYIUOHHOM skanobe Konctutynuonnsiit Cy He BXOIUT
B 00CyJeHue (PaKTHUYECKUX OOCTOSITENIbCTB KOHKPETHOTO Jiejla U HE JAET OLIEHKY
CyJ1e0HOMY MOCTAaHOBJICHUIO MO CYIIECTBY JIefa.

OdgeBugHo, 4YTo I A(PGEKTUBHOTO (YHKIIMOHUPOBAHUS  WHCTUTYTA
KOHCTUTYIIMOHHOM ajo0bl TpeOyeTcss BBICOKHI YpPOBEHb MPaBOBOW KYJIbTYphl U
KOHCTUTYLIMOHHOTO MPAaBOCO3HAHUS TpaXkJaH U JOJDKHOCTHBIX JIMII, BayKHAsl pOJib B
(dhopMUPOBAHUM KOTOPBIX MPUHAMJICKUT BCEMY IOPUIUUYECKOMY COOOIIECTRY.
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D¢ hHEeKTUBHOCTh peaTnu3aiiiu KOHCTUTYIITMOHHOMN KajoObl BO MHOTOM 3aBHCHUT
TaKXke OT JACATEILHOCTH aJBOKATOB, MOCKOJbKY B Pecnybnuke benapych TOabKO OHU
MMEIOT ITPaBO MPEACTABIATh UHTEPECHI rpaxkaad B Konctutynuonnom Cyge.

ITo pesynbTaTtam paccmoTpeHus: u pazpemnieHus aena Konctutyuuonusiii Cyj
BBIHOCUT pEIlIeHHE O COOTBETCTBUU KOHCTUTYIMU (KOHCTUTYHUHMOHHOCTH) JHUOO O
HecoOoTBeTCTBUU KOHCTUTYIMM (HEKOHCTUTYIITMOHHOCTH) 3aKOHA WJIM €r0 OTAEIbHBIX
nojnoxkenut. Hapsagy ¢ stum  cratbeit 162 3akoHa «O KOHCTUTYIITMOHHOM
CYJONPOU3BOJICTBE» YCTAHOBJICEHO, YTO B PELICHUH O COOTBETCTBUU KOHCTUTYLHH
(KOHCTUTYLIMOHHOCTH ) 3aKOHA WJIM €T0 OTACJIbHBIX MOJIOKEHUN MOXKET OBITh YKa3aHO
Ha HEOOXOJUMOCTh yCTpaHeHusl BbisiBieHHOTO KoHcTutynnonueimM Cyniom npobena B
MIPaBOBOM PETyJIMPOBAHUH.

B pemienun no KOHCTUTYIIMOHHOM Kanobe rpaxaanuHa ['. KoHCTUTyImoHHbII
Cyn mpuien K BBIBOAY O COOTBETCTBHHM oOOxamyemod Hopwmbl [IpomeccyanbHo-
UCIIOJIHUTENBHOTO  Kojekca PecnyOnuku benmapych 00  aIMUHHUCTpPaTUBHBIX
npaBoHapyieHusax KoHcTutyum.

Hapsany ¢ stum Konctutynmonnsiii Cya npu3Hall HallMuyue KOHCTUTYIIMOHHO
3HQYMMOTO Tpobesia B TMPAaBOBOM PETYJIUMPOBAHWHU, BBI3BABIIETO IPABOBYIO
HEONPEACIEHHOCTh COOTBETCTBYIOIINX B3aUMOCBSI3aHHBIX MOJIOKEHH
[TponeccyanbHO-UCTIOTHUTENBLHOTO KOJIeKca 00 aIMUHHUCTPATUBHBIX
npaBoHapyieHusx U Koaekca 06 aiIMUHUCTPATUBHBIX MPABOHAPYIICHUSX, TOCKOJIBbKY
B CHUCTEME JICWCTBYIOIIETO 3aKOHOAATENbCTBA OHM HE OOECIEYMBAIOT MPABOBYIO
ONPENIEIICHHOCTh MPU HAJIOKEHUM aJMUHUCTPATUBHBIX B3BICKAHWW 32 COBEPIICHUE
HECKOJIbKUX aIMUHUCTPATUBHBIX MPABOHAPYILICHHH, 00pa3yIOIINX COBOKYITHOCTb.

[Tapnamenty - HanmonansHoMy coOpanuto Pecny6nuku benapych npemioxeHo
YCTPAHUThH BBISIBIICHHBIN MTPOOET B MPABOBOM PETYJIIMPOBAHUU C YUETOM U3JIOKEHHBIX
B peuieHud mpaBoBbiXx mno3uniuii KoncruryunonHoro Cypa; mpaBONPUMEHHUTENSIM
PEKOMEHAOBAaHO JO0 BHECEHMSI COOTBETCTBYIOUIMX M3MEHEHUW B 3aKOHOAATEIbHBIE
aKThbl TIPU HAJIOKEHUU AJMUHHCTPATUBHBIX B3bICKAHUU 32 COBEPIICHUE HECKOJbKUX
aIMIHUCTPATUBHBIX TPABOHAPYIIEHUH, 0OpPa3yIOIMMX COBOKYITHOCTh, - OOECTICUUTH
COOJIIOJICHNE  MPUHIMUIIOB  CIPABEIJIMBOCTH W Pa3yMHOCTH  (pellieHue
Koncrurymmonnoro Cyna PecmyOnuku bemapycs ot 30 sHBaps 2025 r. Ne P-
1306/2025).

Takum oOpazom, rpaxaaHe CTAaHOBSTCS aKTUBHBIMU CYOBEKTaMU COIUATIBLHOTO
KOHTPOJSL 32  KAu4eCTBOM  HOPMOTBOPYECKOM  JIEATEIBHOCTH,  HCHOJIb3Ys
MPEJIOCTAaBICHHOE WM  TIpaBO  00OXajaoBaTh  KOHCTUTYIIMOHHOCTH  3aKOHOB,
3aTparMBaroluX UX HHTEpechl. OHU HE TOJBKO JIOOMBAIOTCA COOJIOICHUS
KoHcTuTymuum B cBOMX COOCTBEHHBIX WHTEpEcax, HO W CIHOCOOCTBYIOT peaTbHOMY
YTBEPKJIECHUIO KOHCTUTYIIMOHHBIX MPUHIMUIIOB JIEMOKPATUYECKOTO COLMAIBHOTO
MPaBOBOr0 TOCYJapCcTBa, a OCYIIECTBICHWE 3allUThl MpaB U CBOOOJA TpaxiaH,
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HApYIIEHHBIX B KOHKPETHOM JIeJie, MO3BOJSET M30erarh aHaJOTUYHBIX MpOOJieM B
OTHOUIEHUU JAPYTUX TPaXIaaH.».

«The Role of Constitutional Justice in the Development of Democracy: The
Experience of the Republic of Koreax
Ms. Kye-Sang Jeong, Judge of the Constitutional Court of the Republic of Korea

«Thank you, Paxmam honorable Justices from around the world,
Distinguished delegates, ladies and gentlemen,

Congratulations on the 35th anniversary of the Constitutional Court of the
Kyrgyz Republic! It is a great pleasure to address this distinguished gathering today,
under the theme, "The Democratic Advantages and Challenges of Constitutional
Adjudication: Experiences from the Constitutional Court of Korea."

The Constitution of Korea grants the Constitutional Court the power to adjudicate
five types of cases: the constitutionality of statutes, constitutional complaints,
impeachment, competence disputes, and dissolution of political parties.
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Let me explain how each type of constitutional adjudication, has contributed to
representative democracy through some of our key decisions.

First, the Constitutional Court conducts constitutional review of statutes to
prevent the arbitrary exercise of legislative power.

Constitutional review of statutes may seem to conflict with representative
democracy, as it can overturn decisions made by democratically elected legislatures.
However in fact, constitutional review helps reflect the voices of minorities, who might
be overlooked in a democracy that prioritizes majority rule.

For example, in a climate litigation brought by a youth-led environmental
organization, the Constitutional Court ruled that certain provisions of the Carbon
Neutrality Framework Act do not conform to the Constitution, as they lacked specific
figures for national greenhouse gas reduction targets in the future. This decision took
into account the interests of future generations, whose voices may go unheard in the
political process of democracy.

Second, impeachment adjudication against high-ranking officials such as the
President serves to prevent abuse of power by the executive or the judiciary, by
removing them from office when they have committed grave violations of the
Constitution and law.

The National Assembly of Korea has so far voted to impeach three Presidents,
two of whom were ultimately removed from office through constitutional adjudication.
The most recent impeachment case arose after the former President declared emergency
martial law on December 3, 2024, amid escalating tensions with the National Assembly
led by the opposition party.

After the impeachment motion was passed by the National Assembly, the
Constitutional Court examined the case over eleven oral hearings. 122 days after the
declaration of martial law, the Court rendered a decision upholding the impeachment
of the President.

During this process, the judicialization of politics became an issue. The former
President argued that the declaration was a highly political decision, and therefore
should not be subject to judicial review.

In response, the Constitutional Court made clear that even political acts of the
President are subject to judicial review if they directly infringe upon the fundamental
rights of the people. The Court also found that the former President declared martial
law, in violation of both the substantive and procedural requirements for such a
declaration. The Court held that these actions are unpardonable from the perspective of
protecting the Constitution.

The journey leading up to the decision was not a bed of roses. Before the decision,
there was concern about politicization of the judiciary, namely that the Court might rule
based on the Justices’ individual political orientation. As some continued to question
the Court’s political impartiality, there were even forecasts that some of the public and
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political parties would not concede to the Court’s decision. However, when the Court
upheld the impeachment, the judgement received wide public support, with both the
ruling and opposition parties expressing respect for the decision.

One reason for this widespread support was that the decision was made
unanimously. Unanimity can only be achieved by judicial decisions. Political matters,
such as the removal of the President from office, often involve polarized opinions,
making political compromise nearly impossible. In such cases, the Constitutional
Court, through a judicial decision making process, can reach a unanimous decision
regardless of each Justice’s political opinion. Then, people are more likely to accept the
legal legitimacy of the ruling, which contributes to political stability.

Furthermore, our Court has made every effort to ensure that the decision was written
easily for the public to understand, so that people can feel for themselves that the
judgement was made solely based on legal grounds.

As Korea’s experience demonstrates, preventing political orientation of
individual Justices from influencing the Court’s decisions, and proving that its
judgements rest solely on legal grounds, removes concerns over politicization of the
judiciary and contributes to political stability.

Third, adjudication on competence disputes is designed to resolve jurisdictional
conflicts between government authorities. This process helps ensure the separation of
powers, and also functions as a mechanism within a democratic political system that
enables minorities to check any abuses of power by the majority.

For example, if the majority of the National Assembly pushes through a bill,
disregarding the relevant procedures and opposition by the minority, the Constitutional
Court may rule that such action infringes upon the deliberation and voting rights of the
minority. The Court thereby urges lawmakers to comply with the procedures of
democracy.

Finally, while the Constitution protects the establishment and activities of
political parties, it also allows the dissolution of a political party through constitutional
adjudication if its purposes or activities undermine the fundamental democratic order.
The Constitutional Court reviewed the case concerning the dissolution of the United
Progress Party (a. k. a. “‘UPP’). Upon review, the Court found that the UPP had sought
to establish a North Korean socialist system through violent means. This attempt was
incompatible with the basic democratic order, and accordingly, the Court ruled the
dissolution of the UPP.

So far, [ have explained how each type of Korea’s constitutional adjudication has
contributed to democracy through various cases, the challenges our Court has faced in
impeachment proceedings, and how we have addressed them. In the face of repeated
crises, the Constitutional Court has undeniably played a key role in demonstrating the
resilience of Korea’s democracy. As a precondition, the independence of the judiciary
must first be secured, along with steadfast support from civil society, to ensure that the
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Court’s decisions are respected. To this end, the Court must make continuous efforts.
| am very pleased to have the opportunity to share the cases of our Court with all of you
today. Thank you for your attention.».

Heoduuuanvuviti nepesoo

«Ponb KoHCMUMYYyuoHH020 NPABOCYOUs 8 CMAHOBIEHUU 0eMOKPAMUU: ONbLIN
Pecnyonuku Kopes»
r-xa Ke Can Yxon, cynpst Koncturyuuonnoro cyaa Pecnyonuku Kopest

«Cnacubo, Paxmam ygaixcaemovie cyobu ¢ pa3Hvlx moveKk mupa,

Yearcaemuie oenezamut, oamut u 2ocnooa,

[Tosznpasisito ¢ 35-netuem KoncrurynuonHnoro cyaa Keipreizckoi Pecyomuku!
Jljis MeHs 0oJibllasi YeCTh BHICTYNATh MEPE]] 3TUM YBaXKa€MbIM COOpaHUEM CETrO/IHs Ha
TeMy: «JleMOKpaTHYeCKUE NPENMYIIECTBA U BBI30BbI KOHCTUTYLIMOHHOTO ITPABOCY AU
onbIT KoHcTuTymmonHoro cyaa Kopen».

Konctutynusa Kopeu npepocraBnser KoHCTUTYIMOHHOMY CyZly ITOJHOMOYHS
paccMaTpuBaTh ISTh BUAOB JEN: KOHCTUTYIIMOHHOCTh 3aKOHOB, KOHCTUTYLHOHHBIE
KAJIOOBI, UMITMYMEHT, CIIOPHI O KOMITETCHIIUH U POCITYCK MOJUTHIECKUX MAPTUH.

[To3BONBTE MHE TOSCHUTH, KaK KaKJbld M3 3TUX BUJOB KOHCTUTYIMOHHOIO
MPaBOCY/IMs CIIOCOOCTBOBANI Pa3BUTHIO MPEACTABUTENBHOW TEMOKPATUU HA MIPUMEPE
HEKOTOPBIX HAILIUX KIIFOYEBBIX PELICHUM.

IIpexxne  Bcero, KOHCTUTYLIMOHHBIM  CyJ  OCYIIECTBISET  IPOBEPKY
KOHCTUTYIIMOHHOCTH 3aKOHOB, YTOOBI MPEIOTBPATUTH MPOU3BOJIHLHOE HUCIIOIH30BAHUE
3aKOHOJIaTEJIbHOM BJIACTHU.

Ha mnepBblii B3I, OpOBEpKa KOHCTUTYLHMOHHOCTH MOMKET ITOKAa3aThCA
MPOTHUBOPEYAIIICH TMPUHIUINY NPEACTABUTEIBHON JIEMOKpPAaTUHM, ITOCKOJIBKY OHa
CrIoCOOHA OTMEHSTh PEIICHUS, MPUHATHIE JEMOKPATHIECKU N30PaHHBIM ITapIaMEHTOM.
OpHako Ha caMOM Jejie KOHCTHUTYLHOHHBI KOHTPOJb CHOCOOCTBYET OTPAXKEHUIO
WHTEPECOB MEHBIIMHCTB, KOTOPbIE MOTYT OBITh MPOUTHOPUPOBAHBI B YCIOBUSX
JIEMOKPATHH, OCHOBAHHOM HAa MPUOPUTETE OOJILITUHCTBA.

Tak, HapuMep, B JeJ€ MO UCKY IKOJOTMYECKON OpraHU3alvu, BO3IJIaBISIEMON
MOJIOAEKbI0, KOHCTUTYIIMOHHBIN CyJl MIPU3HAN OTAENbHBIE MOJIOKEHUSI 3aKoHa O 00
YIJIEPOAHON HEUTPAIBHOCTH HE COOTBETCTBYIOIIMMU KOHCTUTYLIMH, TOCKOJIBKY B HUX
OTCYTCTBOBAJIM KOHKPETHBIE MMOKA3ATENH M0 COKPAICHUIO HAIMOHAJIBHBIX BHIOPOCOB
MApHUKOBBIX Ta30B B OyaymieM. JlaHHOE pelleHHe yYHUTHIBAJIO MHTEPECHl OYyMylIUX
MOKOJIEHU, YbH I0JI0CA MOTYT OCTaThCsl HEYCIIBIIIAHHBIMU B TIOJIMTHYECKOM IIPOLIECCE
JEMOKPATUYECKOTO YCTPOMCTBA.

Bo-BTOphIX, pa3zOuparenbCcTBO MO JejlaM 00 HWMIOUYMEHTE B OTHOIICHUH
BBICOKOIIOCTABJICHHBIX JOJDKHOCTHBIX JIMI[, Takux Kak IIpe3uneHt, ciayXut
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MEXaHU3MOM  TPEOTBpAIICHHs]  3JIOYNOTPEOJICHW  BIACTBIO CO  CTOPOHBI
WCIIOJHUTEILHON WM CylneOHOW BETBU BJIACTH, IO3BOJISASI OTCTPAHUTh HX OT
JOJIKHOCTH B ClTydae COBEpIIeHHs TpyObIx HapyeHnit KoHCTuTyuu u 3akoHa.

Ha cerognsimiauii nenp HarmmonansHoe coOpanue PecnyOnuku Kopest Tpuxab
roJiocoBajo 3a oTcTpaHeHue IIpe3n1eHToB, 1BOE U3 KOTOPBIX B UTOTE ObUIM CMEIIEHbI
C IOJBKHOCTH B pe3yJIbTaTe KOHCTUTYLIMOHHOTO pasouparenscTBa. [locneanee nemno oo
MMITMYMEHTE BO3HHUKIIO TOCNIe TOro, kak OwiBmmil IIpesuaent 3 mekabps 2024 roxa
OOBSBHJI YpPE3BHIYAHOE BOEHHOE TMOJOXKEeHHEe Ha (oHEe 000CTpSIIONIEToCs
MPOTUBOCTOSIHUS ¢ HalnmoHanbHBIM COOpaHUEM, BO3TJIABJISEMBIM OMMO3UIIMOHHOM
MapTHUEN.

ITocne Toro kak HamuonaneHOe coOpaHKMe MPUHSIIO TOCTAHOBICHHE 00
uMnuuIMeHTe, KOHCTUTYIIMOHHBIN CYJ paCCMOTPEI JAEJIO0 B X0/1€ OJMHHA/IIATH YCTHBIX
ciymanuii. Yepes 122 naHs mocne BBeAEHUST BOCHHOro mnosiokeHusi Cyll BbIHEC
penieHue, noATBepauBIIee umnuuMent [Ipe3uaenTa.

B nporecce paccMoTpenust BcTain BOIPOC 0 CyeOHOM BMEINIATENbCTBE B chepy
noyuTuku. [Ipe3suaeHT yreepxaai, 4To 0ObABICHUE BOCHHOTO TMOJIOXKEHUS SBIISICTCS
HCKJIFOYUTEIBHO TOJUTUYECKUM PEIICHUEM U, CIe0BaTebHO, HE MOXET OBITh
peIMETOM Cy1€0HOTO KOHTPOJIS.

B orBer KOHCTUTYIIMOHHBIN CyJl YETKO yKa3aj, 4TO JaK€ MOJUTHYECKUE AKThI
[Ipe3unenTta momanexar cyaeOHOMY KOHTPOJIIO, €CJIM OHU HAIpsSMYyI0 3aTparuBaioT
OCHOBHBIE TIpaBa rpaxnaan. Kpome toro, Cya ycranoBui, uto OwbiBmil [Ipe3ument
OOBSBWJI BOCHHOE TIOJIOKEHWE C HApyIICHHEM KaK MaTepHalbHBIX, TaK U
MPOIIeCCyaTbHBIX TPEOOBAHMH, TPETYCMOTPEHHBIX JUTSl TAKOTO pereHus. Cyx mpu3Hal
ATU AEHCTBHS HEJOMYCTUMBIMU C TOUKHU 3pEHHUS 3a1UThl KOHCTUTY M.

[IyTh K BBIHECEHUIO JAHHOTO peIIeHUs ObUT HENmpoCThIM. [0 ero ornamieHus
CYIIECTBOBAJIM OMACEHUSI OTHOCUTEIBHO MOJUTU3AIIMU CY1I€OHOM BIACTH, B YACTHOCTH,
410 KOHCTUTYIMOHHBIN CyJ MOET BBIHECTH PELICHHUE, UCXOS U3 UHAUBUYATbHON
MOJIMTUYECKON OpueHTaluu cyaeil. [lockonbky HEKOTOpbIE MPOAOJIKATU CTABUTH MO/
COMHEHHUE TOJIMTUYECKYIO OECIIPUCTPACTHOCTD CYJ1a, 3ByUasu J1a’ke IPOTHO3BI O TOM,
YTO YacTh OOIIECTBEHHOCTH U TOJUTHYECKUX MAPTUM HE MPUMET pelIeHUue Cyja.
Onnako, korga KOHCTUTYIMOHHBIN CyA YTBEPAWI HMIUYMEHT, A3TO PpEIICHHE
MOJIYUHIIO TIUPOKYIO0 OOIIECTBEHHYIO MOACPKKY, IPHU ITOM Kak IpaBsias, Tak U
OMMO3UIIMOHHAS TAPTUU BBIPA3WIN YBAKEHHUE K TAHHOMY BEPJIUKTY.

OnHOI W3 MPUYHMH CTOJIh IUPOKOM MOJJIEPKKU CTANIO TO 0OCTOSTEIHCTBO, YTO
penieHne ObIII0 MPUHITO €AMHOTIIACHO. EquHoracue MoXeT ObITh JOCTUTHYTO JIUIIH
B cyieOHOM mpouiecce. [lonutuueckue Bonpockl, Takue kak oTcTpanenue [Ipesunenrta
OT JIOJKHOCTH, KaK MPAaBHIIO, COMPOBOXKAAKOTCA MOJApU3aIUEd MHEHUN, YTO AENAECT
MOJIUTUYECKUN KOMIIPOMHUCC TPAKTHUUYECKH HEBO3MOXKHBIM. B TOMOOHBIX clydasx
KoHcTuTymmoHHbBIN Cy MOCPEACTBOM CyJ€OHOr0 pa3OupaTebCTBa CIOCOOEH PUNTH
K €IUHOTJIACHOMY PELICHHI0 HE3aBHCUMO OT MOJIUTHYECKHX B3IJISJ0B KaXIOTO U3
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cyJel. DTO MOBBIIAET BEPOSITHOCTh TOTO, YTO OOIIECTBO BOCIPHUMET PELIECHUE Kak
oOnajaroniee MpPaBOBOW JIETMTUMHOCTBIO, UYTO, B CBOIO OYEpEdb, CIIOCOOCTBYET
MOJIUTUYECKON CTAOMIBHOCTH.

Kpome Toro, Ham Cya npuiioXui BCe yCHIHSA, YTOOBI TEKCT PELIECHUS ObLI
U3JI0KEH B JOCTYMHOM JIJ1s1 TOHUMAHUS [IUPOKOM 00IECTBEHHOCTHIO (POpME, MO3BOJISS
rpaxaaHaM yOeauThCsi B TOM, YTO OHO OCHOBAaHO MCKJIIOUUTEIBHO HA IPABOBBIX
JOBOJAX.

Kak moxka3piBaeT omnbiT PecnyOnuku Kopes, HenomyuieHue BIUSHUS
MOJIMTUYECKON OPUEHTALIMM OTAEJIbHBIX CcyJed Ha peueHus Cyla U 10Ka3aTelibCTBO
TOr0, YTO €ro TIOCTAHOBJIEHUS OCHOBBIBAIOTCS MCKIIOUUTENBHO Ha IPABOBBIX
apryMeHTax, YCTPAHIIOT ONaceHUs OTHOCUTEIBHO MOJUTU3ALMK CYJeOHOW BIIACTH U
BHOCST BKJIAJl B YKPEIUJICHUE MOJUTUYECKON CTAOUIIbHOCTH.

B-TpeTpux, pacCMOTpEHHE CIIOPOB O KOMIIETEHLIMH HAIIPABJIEHO HA Pa3pelIeHUE
IOPUCIUKIIMOHHBIX KOHQJIMKTOB MEX]ly OpraHamMu rocy1apCTBEHHOM BiacTH. [{aHHBIMI
MpoliecC CHOCOOCTBYET OOECleUeHUI0 TPHUHIMNA pPa3feieHus] BIACcTed, a TaKxKe
BBIMOJHACT (YHKLIMIO MEXaHM3Ma B paMKax JeMOKPATUYECKOM MOJMTUYECKOU
CUCTEMBI, MTO3BOJIAIOLIETO MEHBIIMHCTBY  KOHTPOJUPOBATH BO3MOYHBIE
37I0yTIOTPEOICHUS BIACTHIO CO CTOPOHBI OOJIBIIUHCTBA.

Tak, Hanpumep, ecnu OobIIMHCTBO HanmoHanbHOro coOpaHHs MPOABUIAET
3aKOHONIPOEKT, UTHOPUPYS YCTAHOBJIEHHBIE NPOLEAYPHl U BO3PAXKEHUS CO CTOPOHBI
MEHBIINHCTBA, KOHCTUTYIIMOHHBIA CyJ MOXET I[pPU3HATH TaKUE JACHUCTBUSA
HapyIIAOIIUMHU ITpaBa MEHBIIUHCTBA HA y4acTUe B OOCYKJIECHUH U FOJIOCOBaHUU. TeM
cambiM Cya moOyknaeT 3akoHoJaTeNel coOM0AaTh AeMOKPAaTUYECKUE MPOLETYPHI.
Haxkonen, xotss KoHCTUTYLIHSI TapaHTUPYET CO3/IaHUE U AESTEIbHOCTh MOJIUTHUYECKUX
NAapTUl, OHA TAKXKE JOMYCKAET BO3MOXHOCTb POCITYCKa IOJIMTHYECKOW IapTUU B
MOPSAKE KOHCTUTYLIMOHHOTO CYZONPOU3BOJACTBA, €CIM €€ LENU WU JESITENbHOCTh
IOJIPBIBAIOT OCHOBBI IEMOKPATUYECKOTO CTPOSI.

KoHcTtutynmonsslii  cyn paccMoTpenn Jeno o pocinycke OObeauHEHHOM
nporpeccuBHoil maptuu (United Progress Party, UPP). B xone paccmorpenust Cyn
ycra"oBull, 4yTo UPP cTpemunach kK CO31aHUIO CEBEPOKOPEUCKON COLIMATUCTUYECKOU
CUCTEMBl  HACHJICTBEHHBIMH  METOJAaMHM. TaKkue  HaMEpeHHs  OKa3alucCh
HECOBMECTHUMBIMU € 0a30BbIM JIEMOKPATUYECKUM MOPSAIKOM, U, COOTBETCTBEHHO, CyA
IIpUHI pelieHue o pociycke UPP.

Takum 00pa3oM, KaxkJplii U3 BUIOB KOHCTUTYLMOHHOIO CYIOIPOU3BOJICTBA B
Kopee crmocoOcTBOBan YKpPEMJIECHUIO JEMOKPATUU YEPE3 PACCMOTPEHHE Pa3TUYHBIX
7€M, a TAaK)KE KaKUe BbI30BBI BCTaBAIX nepel HamuM Cy1IoM B poLecce UMITMYMEHTA
M Kak Mbl HUX 1npeojponeBanu. llepenq nuIOM MOBTOPSIOMIMXCS KPU3HCOB
KOHCTUTYLIMOHHBIN CyJ, HECOMHEHHO, CHITPAJI KJIIOYEBYH) pOJIb B JIEMOHCTPALIMHU
YCTOMYMBOCTH KOPEUCKOW JeMoKpatuu. [Ipyw 3TOM BaxKHEWIIEHW MPEANOCHUIKON
ABJIIETCSI O00ECIeUYeHNe HE3aBUCUMOCTH CYJCOHOW BIACTH, a TakXKe TBepaas
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MOJIJIEPKKa CO CTOPOHBI TPAKIAHCKOTO OOIIECTBA, YTOOBI TapaHTUPOBATHh YBAKCHHE
pemenui Cyna. na noctuxkenus 3tou nenu Cyj DOKEH MPUIaraTh MOCTOSHHBIC
YCUJIHSL.

Sl uckpeHHe pajga BO3MOXKHOCTH MOJEIHUTHCS C Bamu jAenamu Hamiero Cypaa
CETOIHS.

buaaromapro 3a BHUMaHue.)».

«The Impact of the European Court of Human Rights Decisions on the Case
Law of the Constitutional Court of Austriay
Mr. Ralf Bockle, Director for International Relations,
Constitutional Court of Austria

“The Impact of the Case Law of the European Court of Human Rights on
the Formation of the Precedents of the Austrian Constitutional Court”

Signed on November 4, 1950, in Rome, the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR) outlines several
fundamental rights and freedoms, including the right to life, the prohibition of torture,
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the prohibition of slavery and forced labor, the right to liberty and security, the right to
a fair trial, no punishment without law, the right to respect for private and family life,
freedom of thought, conscience, and religion, freedom of expression, freedom of
assembly and association, the right to marry, the right to an effective remedy, and the
prohibition of discrimination.

In addition to the rights and freedoms protected by the Convention, this
instrument also establishes an international enforcement mechanism. To ensure
compliance with the commitments made by the Parties, the European Court of Human
Rights has been established.

The human rights system established by the ECHR is unparalleled worldwide. It
provides a common legal remedy mechanism available to any individual, legal entity,
or State across an entire continent.

Today, the ECHR encompasses 46 European countries, after Russia's right of

representation was suspended, because her aggression against Ukraine is a serious
violation of her obligations under Article 3 of the statute of the Council of Europe.
In many instances, the European Court of Human Rights is seen as the only source of
hope for individuals who cannot expect improvements in their living conditions within
their country. In a historic address to the European Parliament on November 25, 2014,
Pope Francis referred to the Court as "in some ways" representing "the conscience of
Europe" regarding the rights and freedoms enshrined in the Convention.

Beyond providing remedies in thousands of individual cases, the ECHR has also
significantly impacted human rights protection at the level of the Contracting States,
which was entirely unexpected at the outset. This is particularly true for Austria.

The Republic of Austria joined the ECHR in 1958 and has ratified most additional
protocols, particularly those with substantive human rights provisions (except Protocol
No. 12). In 1964, the ECHR was granted the status of constitutional law by explicit
constitutional order.

Thus, the Convention—equal in status to other genuinely national fundamental
rights—is directly applicable constitutional law. At the national level, the fundamental
rights enshrined in the Convention hold the same status and importance as other
fundamental rights established in the Austrian Constitution. This unique incorporation
of the Convention has created a close connection between the jurisprudence of the
European Court of Human Rights and the national application and interpretation of the
ECHR.

This is especially true for the Constitutional Court of the Republic of Austria.

The primary function of this institution is to protect the individual rights
guaranteed by the Constitution, including the rights and freedoms enshrined in the
ECHR. Human rights issues may arise before the Constitutional Court either in
proceedings related to complaints for violations of constitutionally guaranteed rights
(Article 144 Federal Constitutional Law, as amended in 2012), which can only be
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directed against decisions of first-instance administrative courts, or, less obviously, in
proceedings regarding the constitutionality of general norms, particularly statutes
(Article 140 Federal Constitutional Law, as amended in 2013), as fundamental rights
serve as the most important benchmark for the constitutionality of such norms.

Since the 1960s, after a brief period of hesitation, the Court has accepted the
ECHR as a standard for judicial review of normative acts. Today, many judgments of
the Constitutional Court reference the case law of the European Court of Human Rights.
Particularly in cases of "parallel rights,” i.e., rights enshrined in both the national
catalog of fundamental rights, especially in the Basic Law of 1867, and in the ECHR
(e.g., freedom of expression), the Court primarily refers to the relevant provision of the
ECHR along with the pertinent case law of the European Court of Human Rights as a
standard for review. If a specific human rights issue has already been addressed by the
European Court of Human Rights, its considerations are generally adopted by the
Constitutional Court—even if that requires the Constitutional Court to revisit or change
its established case law.

This convergence of human rights jurisprudence between the European Court of
Human Rights and the Constitutional Court can be illustrated by the following
examples:

e A) Regarding the right to freedom of expression, it encompasses the freedom to
hold opinions and to receive and share information and ideas without interference
from public authorities and regardless of borders. However, this freedom does
not prevent States from requiring licenses for broadcasting, television, or cinema
enterprises (Article 10 § 1 ECHR).

In Austria, a specific constitutional law on broadcasting enacted in 1974
established a system that required all such activities to obtain a license through
legislation. This system aimed to ensure objectivity and diversity of opinions. However,
for decades, the right to broadcast was limited to the Austrian Broadcasting
Corporation, a state-owned entity, as no additional implementing legislation had been
enacted.

The European Court of Human Rights acknowledged that this monopoly system
in Austria could contribute to the quality and balance of programming through the
supervisory powers over the media granted to the authorities. However, this public
monopoly was not deemed "necessary in a democratic society" under Article 10 § 2
ECHR. The Court emphasized that freedom of expression plays a fundamental role in
a democratic society, particularly as it serves to disseminate information and ideas of
general interest that the public is entitled to receive.

This goal cannot be achieved without the principle of pluralism, of which the
State is the ultimate guarantor. This observation is especially relevant to audiovisual
media, whose programs are often widely broadcast.
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Regarding the Austrian system, the European Court of Human Rights concluded
that justification for these restrictions could no longer be found in considerations related
to the number of available frequencies and channels. Moreover, it could not be argued
that there were no equivalent, less restrictive solutions; for instance, some countries
issue licenses subject to specified conditions of variable content or allow forms of
private participation in the activities of the national corporation.

In summary, the Court determined that the interferences in question were
disproportionate to the intended aim and were therefore not necessary in a democratic
society. Consequently, there was a violation of Article 10 of the Convention. In light of
this judgment, and contrary to considerations made in a previous case, the
Constitutional Court annulled a provision restricting cable broadcasting in Austria.
However, a similar proceeding regarding terrestrial television before the Constitutional
Court failed because there was no positive legal provision whose repeal could have
facilitated access to this type of communication in accordance with Article 10 ECHR.

e B) In several cases, the European Court of Human Rights has indicated that, for
the purposes of Article 14 ECHR (principle of non-discrimination concerning the
rights and freedoms enshrined in the Convention), a difference in treatment is
considered discriminatory if it lacks objective and reasonable justification,
meaning it does not pursue a legitimate aim or if there is not a reasonable
relationship of proportionality between the means employed and the aim sought.

In cases of differences in treatment based solely on sex, very compelling reasons

must be presented before the Court can deem it compatible with the Convention.

Similarly, differences based on sexual orientation require particularly serious

justifications.

However, as stated in Article 12 ECHR (right to marriage for men and women),
the Convention does not obligate Contracting States to grant same-sex couples access
to marriage. Nor can a right to same-sex marriage be derived from Article 14 ECHR in
conjunction with Article 8 (right to respect for private and family life). When a State
opts to provide same-sex couples with an alternative means of legal recognition, it has
a certain margin of appreciation regarding the exact status conferred.

For example, the European Court of Human Rights did not find any particularly
compelling reasons to justify excluding second-parent adoption for same-sex couples
while allowing it for unmarried opposite-sex couples, asserting that this distinction was
incompatible with Article 14 ECHR in conjunction with Article 8 ECHR.

This judicial approach prompted the Constitutional Court to re-evaluate its
jurisprudence. In 2005, without explicitly referencing the Convention or the case law
of the European Court of Human Rights, it repealed statutory provisions that excluded
samesex partners from entitlement to (free) coinsurance, as this was contrary to the
constitutional principle of equality. Most recently, the Constitutional Court ruled that
iIf same-sex couples are legally excluded from adoption, this restriction cannot be
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justified based on the protection of the child's interests or the traditional family
structure, even if neither partner is the biological parent of the child.».

Heoduuuanvnusiii nepesoo

«Eeponetickas konsenyus o npasax uenosexa u eé GnusaHue Ha 1pucnpyoeHyuro
Aecmpuiicko2o KOHCIMUMYYUOHHO20 CYOay
r-0 Paas@ béxie, 1upexTop 1mo MexayHapOIHBIM CBSI3SIM,
KoHcTuTyInOoHHBIM Cy1 ABCTPUH

«Bo3aencrBue npakTuKu EBponenckoro cyaa mo npasam 4eJi0BeKa Ha
¢dopmupoBanue npeneaeHTOB KOHCTUTYIIMOHHOTO Cy1a ABCTPUN

[Tonnucannas 4 Hosa0pst 1950 rona B Pume EBpornieiickas KOHBEHIUS O 3allUTE
npaB yesnoBeka 1 ocHOBHBIX cB0O0 1 (EKITY) 3akperuisieT psa GyHIaMeHTaIbHBIX MIPaB
M CcBOOOJ, BKJIIOYAas: MPaBO Ha KU3Hb, 3alpeT IMbITOK; 3amper pabcTBa U
MPUHYAUTEIBHOTO TPY/1a; MPABO HA CBOOOIY U JIUYHYIO HEIPUKOCHOBEHHOCTD; MPABO
Ha CIpaBeJIMBOE CyAeOHOe pa3OupaTesbCTBO; MPUHIMI 3aKOHHOCTH HaKa3aHUS;
MpaBO Ha YBAXKEHHME YACTHOM M CEMEWHON >KW3HH; CBOOOIY MBICIH, COBECTH U
penurun; cBoOOIy BBIpaKEHUsSI MHEHHI; cBOOOTYy coOOpaHUil 1 00BEAMHEHMIA; TPABO
Ha BCTYIUIEHHE B Opak; mpaBo Ha 3(PEeKTUBHOE CPEACTBO MPABOBOM 3aILIUTHI; a TAKKE
3anpeT JUCKPUMHUHALIMY.

[Tomumo 3akpemienHbIx KoHBeHIMeH mpaB 1 CBOOO/I, JaHHBIN MEXTyHAPOTHBIHI
aKT TaK)K€ YCTaHABIMBACT MEXaHU3M MEKIYHAPOIHOTO MPUHYKICHUSI K COOJTIOICHUIO
oOs3aTenbcTB.  Jnsi  oOecriedeHus:  BBINOJIHEHHUST — 00S3aTENBCTB,  MPUHSATHIX
rocyJapcTBaMu-y4yacTHUKaMH, OblT co3/iaH EBporeiickuii Cy 1 1o mpaBaM 4eoBeKa.

Cucrema 3amuThl paB yenoBeka, chopmupoBanHas EKITY, ne umeet ananoros
B Mupe. OHa MOpeAoCTaBISIET €IUHBIM MEXaHWU3M IPABOBOW 3aIlMThI, JOCTYIHBIN
mo00My (PU3MYECKOMY WA HOPUIUYECKOMY JIMILY, a TaKKe TOoCyJapcTBY Ha Bceil
TEPPUTOPUH KOHTHHEHTA.

Ha cerognsmnauii nens EKIIY oxBatbiBaeT 46 €BpONEUCKHX CTpaH, IMOCIE
MIPUOCTAHOBJICHHUS IPaBa MPEICTAaBUTENLCTBA POccuu B CBSI3M C €€ arpeccueid mpoTUB
VYKpauHbl, 4TO SIBJISIETCSI CEPhE3HBIM HapyIIEHUEM €€ 00s3aTelIbCTB MO CTaThe 3
Craryta CoBera EBpomnbl.

Bo MHOrux cnydasx EBponeickuii Cyz 1o mpaBam 4eJ0BEKa pacCMAaTPUBACTCS
Kak €IWHCTBCHHAs HANEXKJa Ui JHUL, KOTOPhIE HE MOTYT pPacCUMTHIBaTh Ha
YIIyUYIICHUE YCJIIOBUM >KM3HU B CBOEW CTpaHe. B CBOEM HCTOPUUYECKOM peur mepen
EBponeiickum mapmamernToM 25 Hos0pst 2014 roga [lana ®@panmuck HazBan Cyn «B
HEKOTOPOM CMBICIIe» COBECThI0 EBpOIBI B Bompocax MpaB U CBOOO/I, 3aKPEIJICHHBIX B
Konsennuu.
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IToMuMoO mpenocTaBiIeHNs IPABOBOM 3AILMTHI B ThICAYAaX MHIUBUAYAJIBHBIX JE1,
EKIIY taxxe okazana 3HAUUTEIBHOE BIUSHHUE HA CUCTEMY 3alUTHI IIPAB YEJIOBEKA HA
YPOBHE  TIOCYJIapCTB-yYaCTHHMKOB,  YTO  M3HAY&JIbHO  OBUIO  COBEPILIEHHO
HernpeackazyeMo. OcoOeHHO 3TO KacaeTcsi ABCTPHH.

Pecnnyonuka ABctpus npucoeauHwiacb k EKIIY B 1958 romy w
patudunrpoBana OONBIIMHCTBO JIOMOJHUTEIBHBIX MPOTOKOJIOB, OCOOCHHO TEX,
KOTOPBIE COJEP)KAT CYIIECTBEHHBIE HOPMBI O MpaBax 4YeJOBeKa (32 MCKIIOYEHHEM
[Tpotoxomna Ne 12). B 1964 roxy EKIIY Obuta HageneHa craTyCcoM KOHCTUTYLIMOHHOTO
3aKOHA MTOCPEACTBOM MPSAMOr0 KOHCTUTYLHOHHOTO PACIIOPSKEHHUS.

Takum o00pa3zom, KoHBeHIUs, paBHas MO CTaTycy JPYyTHMM ACHCTBUTEIHHO
HallMOHAJIbHBIM  (PYHJAAMEHTAJIIbHBIM  [paBaM,  SIBJISIETCS  HEMOCPEACTBEHHO
IIPUMEHUMBIM  KOHCTUTYIIMOHHBIM  MpaBoM. Ha  HanMOHaJIBHOM  ypOBHE
¢dbyHIaMeHTanbHbIe MpaBa, 3aKperyieHHble B KOHBEHIIMU, UMEIOT TaKOW e CTaTyC U
3HAYMMOCTb, KaK U Apyrue (yHIaMeHTalbHbIE PaBa, yCTaHOBJICHHbIE KOHCTUTYLIHEH
ABctpun. Takoe yHHKalbHOE BKIOUeHHME KOHBEHIMM B  HalMOHAJIbHOE
3aKOHOJIATEJILCTBO CO3/IAJI0 TECHYIO CBSA3b MEXK]y NPakTUKOW EBpomneickoro cyaa mno
MpaBaM 4Y€JIOBEKA M HAIMOHAIBHBIM NMPUMEHEHUEM U ToJikoBaHueM EKITY.

OcHoBHast PyHKIMS TaHHOTO OpPTraHa 3aKJII0YaeTcs B 3aIUTE MHAUBUIYAJIbHBIX
npaB, TapaHTHpoBaHHBIX KOHCTUTYLIMEH, BKIIIOYast IpaBa U CBOOO/IbI, 3aKPEIIEHHBIE B
EKITY. Bompocsl mpaB 4esioBeka MOTYT BO3HHUKATh nepes KOHCTUTYLIMOHHBIM CyJ0OM
aub0 B paMKax pa30Mpare’abCTB MO >Kajdo0aM O HapyUIEHUM KOHCTUTYLIHMOHHO
rapaHTUPOBaHHBIX TpaB (ctarbs 144 denepanbHOTO KOHCTUTYIIMOHHOTO 3aKOHA, C
n3MeHeHusiMu 2012 ropa), KOTOpble MOTYT OBITh HamlpaBJIEHbl TOJBKO MPOTUB
pElIeHU aMUHUCTPATUBHBIX CYJ0B NMEPBOM MHCTAHLIMH, JUO0, MEHEE OYEBUIHBIM
o0pa3oM, B paMKaxX pacCMOTPEHHSI KOHCTUTYIITMOHHOCTH OOIIIMX HOPMATUBHBIX aKTOB,
B 0COOEHHOCTH 3aKOHOB (cTaTbsi 140 denepasibHOTO KOHCTUTYIIMOHHOTO 3aKOHA, C
n3MeHeHusiMu 2013 rona), mockoiabKy QyHIaMeHTaJbHbIE MTpaBa CIyKaT BaKHEHIIEH
MEpOH JJIsI OLIEHKA KOHCTUTYLIMOHHOCTH TaKUX HOPM.

C 1960-x romos, nocne kpaTkoro nepuoja koinedanuit, Cyn npusnan EKITY
CTaHAapTOM JIsl CyIeOHOTO KOHTPOJIsI HOPMATUBHBIX akTOB. Ha ceroaHsHmii 7eHb BO
MHOIUX pemeHusaXx KOHCTUTYIMOHHOIO Cylxa COIEpXkKarTcs CCBUIKM Ha IPAKTUKY
EBpomneiickoro cyga mo mpaBam uenoBeka. OCOOEHHO 3TO Kacaercsi CIlydaeB
«MapaJyIEIbHBIX MPaB», TO €CTh NPaB, 3aKPEIUICHHBIX KAK B HAIIMOHAIBLHOM KaTaJlore
dbyHAaMEHTaIbHBIX MpaB, B 0coOOeHHOCTH B OcHOBHOM 3akoHe 1867 roma, Tak u B
EKIIY (manpumep, cB0O01a BeIpakeHnss MHeHMI). B Takux cutyarusx Cya B IepBYyIO
odepeb ccbllaeTcss Ha cooTBeTcTByHONy0 HopMy EKIIYH m Ha COOTBETCTBYIONIYIO
pakTUKy EBporeiickoro cyaa o npaBam 4ejaoBeKa Kak CTaHAapT Uil IpoBepku. Eciou
KOHKPETHBIN BOIIPOC O MpaBax 4YeJOBEKa YK€ paccMarpuBaics EBpOnencKuM cyaom
10 TIpaBaM YEJIOBEKA, €r0 BBIBOJABI, KaK MPABWJIO, TPUHUMAOTCA KOHCTUTYIIMOHHBIM
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CYJIOM, Jla)Ke €CJIi 3TO TpedyeT MepecMOTpa WM W3MEHEHUs paHee yCTaHOBJICHHOMN
Cy/1I€OHOM MPAKTUKH.

D10 cOMMKeHWe MPaKTUKU B 00JIaCTH MpaB dYelioBeka Mexay EBpomeiickum
CyJlOM 1O TmpaBaM uyejoBeka W KOHCTUTYUHOHHBIM CYJAOM ABCTPUH MOXKHO
IIPOWJUTFOCTPUPOBATH CIEAYIOIIUMHU IPUMEPAMMU:

* A) IlpaBo Ha cBOOOAY BBIpAXEHUS MHEHUN OXBaThIBAET CBOOOIY
MPUAEPKUBATHECS COOCTBEHHBIX YOEKIEHUM, a TaKKe MOJydaTh M PaclpOCTPAHATH
uH(pOpMaUIO U Uaeu 0e3 BMEIATeIbCTBA CO CTOPOHBI FOCYJaPCTBEHHBIX OPraHOB U
HE3aBUCUMO OT IOCYJapCTBEHHBIX rpaHull. OJHAKO JaHHAs CBOOOJIa HE MCKIIIOYAET
BO3MOXXHOCTH [UIsl TOCYHapCTB TpeOOBaTh JUICH3UN M pPaguOBEIlaTENbHbIX,
TEJIEBU3UOHHBIX WK KuHoNpeanpusatuid (cratbs 10 § 1 EKIIY).

B ABcTpum cnenuanbHblii KOHCTUTYLUHMOHHBIM 33aKOH O paJuOBEILIaHHH,
npuHATHIA B 1974 rogy, yCTaHOBWII CHCTEMY, B paMKaX KOTOPOU BCe MOA00HBIE BUIbI
JESTENbHOCTA  JOJDKHBI  ObUIM  TMOJy4YaTh JIMIIEH3UI0 B  COOTBETCTBUM  C
3aKOHOJIATEIHCTBOM. DTa cucTeMa Obllla HalpaBjieHa Ha obecrieueHne 00bEKTUBHOCTH
U pazHooOpasus MHeHUH. OIHAKO Ha MPOTSKEHUU JECATUICTHI MPaBO HA BEIIAHHE
ObLIIO OIpaHUYECHO ABCTpHUICKOU paaroBenIaTeIbHON KOpIIOpalLuen,
rOCyJIapCTBEHHBIM NPEANPUITUEM, MOCKOJIBKY JOMOIHUTEIBHOE 3aKOHOAATENBCTBO,
peryupymollee peaanu3aluio 3Toro npasa, He ObLIO IPUHSTO.

EBponelickuii cyn mo IpaBaM 4eJIOBEKa IPHU3HAJ, YTO TaKas MOHOIIOJBHAS
cuctemMa B ABCTpPUHM MOTJa CHOCOOCTBOBaTh KadeCcTBY M cOaJaHCUPOBAHHOCTHU
mporpamm Oarogaps HaJ30PHBIM MMOJTHOMOYHSM BJIACTEH HAJl CPEICTBAMH MAaCCOBOM
uHpopManmu. OAHAKO S3TOT TOCYJIAPCTBEHHBI MOHOIOIW3M HE ObUI MpPU3HAH
«HEOOXOJUMBIM B JEMOKPATHUYECKOM OOIIECTBE» B COOTBETCTBUM C cTartheit 10 § 2
EKIT4. Cya mnomuepkHyn, uTo CcBoOOJa  BBIPAXCHUS MHEHUW  UTpaeT
(GyHAaAMEHTAIbHYIO POJb B JEMOKPATHUYECKOM OOIIECTBE, OCOOEHHO MOCKOJBKY OHA
oOecreynBaeT pacnpocTpaHeHne nHGOpMaIuu U Uael 00IIeCTBEHHOrO UHTEpeca, Ha
KOTOPBIE UMEET IIPABO IOJIy4YaTh JOCTYIl HACEICHUE.

Ota 1enp He MOXET ObITh TOCTUTHYyTa 0€3 MPUHLHUIIA IUTI0paIu3Ma, rapaHTOM
KOTOPOTO BBICTYMAeT rocyAapctBo. JlaHHoe HaOmoAeHrne 0COOCHHO aKTyalbHO IS
aynuoBuszyanbHbix CMU, ybKM mporpaMMbl 4acTO TPAHCIUPYIOTCS Ha IMIUPOKYIO
ayIUTOPHIO.

Yto kacaercs aBCTPUUCKOW CHUCTEMBI, EBpONIEUCKUI Cy[ IO MpaBaM 4YeIOBEKa
NPUIIENT K BBIBOJY, YTO OIpaBJaHUE STUX OTPAHUYEHUUN OOJbllle HE MOXKET OBITh
HaWJICHO B COOOPAKEHUSIX, CBSI3aHHBIX C KOJMYECTBOM JOCTYTHBIX YaCTOT U KAHAJIOB.
bonee Toro, Henb3s yTBEpPKIaTh, YTO HE CYLIECTBYET SKBHUBAJICHTHBIX, MEHEE
OTPAaHUYUTEIbHBIX PELICHUI; HAPUMEDP, B HEKOTOPBIX CTpaHaX JULEH3UU BbIAAKOTCS
Opu  COONIOACHUM OMNPEACNIEHHBIX YCIOBUI OTHOCUTENIBHO COJAEpPXKAHUS WIH
JOIYCKAIOTCs (POPMBI YACTHOTO YHACTHSI B ACSITEIILHOCTH HAIITMOHAIbLHON KOPITOPALIMH.
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B wurore Cyn ycraHoBWi, YTO paccMaTpuBaeMble BMeEIIATEIbCTBA ObUIH
HECOpa3MEPHBI 3asIBJICHHON LIENU U, CJIEOBATENbHO, HE SIBISIIUCH HEOOXOIUMBIMU B
JEeMOKpaTH4eCcKoM ol1iecTBe. BeneacTBue 3Toro uMeno Mecto HapylueHue crateu 10
KoHBeHMM. Y4uThIBas 3TO pelIeHWE, U B OTIMYHE OT BBIBOJOB, CICIAHHBIX B
npeapiaymeM aene, KOHCTUTYUHMOHHBIM cyn ABCTpUM OTMEHWI  HOPMY,
OrpaHUyYMBaBIIyI0 KaOenbHOEe Bemanue. OJIHaKO aHAJIOTMYHOE pa30upaTesibCTBO,
Kacatoleecs 3pupHOro TeeBemanus, nepea KoHCTUTYyIIHOHHBIM CyI0OM 3aBEPIINUIIOCH
HEY/JAauyHO, IMOCKOJIbKY OTCYTCTBOBAJIO IOJOKUTEIBHOE IMPABOBOE PETYIMPOBAHUE,
OTMEHAa KOTOpPOTOo Morjia Obl 00eCreyuTh JOCTYI K 3TOMY BHAY KOMMYHHUKAI[UU B
cooTBeTcTBHM co cTaTher 10 EKITY.

* B) B psiae nen EBponeiickuil cy mo mpaBaM 4eloBeKa yKa3ali, uTo JJis [enei
cratbu 14 EKIIY (mpuHUOMN HEAUCKPUMHHAIIMA B OTHOIICHWHM TIpaB W CBOOO,
3akperieHHbIXx B KoOHBeHIuM)  pa3iauuue B OOpalleHHH  CUUTAeTCs
JUCKPUMHUHALIMOHHBIM, €CJIM OHO HE UMEET 0OBbEKTUBHOTO U Pa3yMHOI0 ONpaB/IaHuUs,
TO €CTh HE IIPECIIETYET 3aKOHHYIO LIEJb UIIU €CIIM MEXKIY TPUMEHSAEMBIMU CPEICTBAMU
U JOCTUTaeMOM 1IeJIbI0 OTCYTCTBYET pa3yMHOE COOTHOUIEHUE MPOMOPLIMOHATBLHOCTH.
B cayuasx pasnuuuii B oOpallleHHH, OCHOBaHHBIX HMCKJIIOYMTENbHO Ha moie, Cya
TpeOyeT MpeACTaBICHUS OYEHb YOEIUTENIbHBIX OCHOBAHUH, MPEXKIE YEM MOXKET
IIPU3HATh TAKOE pa3IMuYhe COBMECTUMBIM ¢ KoOHBeHUHEW. AHAIOIMYHO, pa3IU4Ms,
OCHOBaHHbIE Ha CEKCyaJlbHOW OpHEHTallMM, TPeOYIT OCOOEHHO CEPhE3HOIOo
000CHOBaHMUSI.

Onnako, kak ykazaHo B crtatbe 12 EKIIY (mpaBo MyX4YuH MU >KEHIIMH Ha
BCTyluieHMe B Opak), KoHBeHuuss He 00s3bIBaeT TrocyJapcTBa-y4aCTHUKH
MPEJIOCTABISATh OJHOIOJBIM TapaM MpaBO Ha BCTyIUIEHHE B Opak. Takke Hemb3s
BBIBECTH TIPABO Ha OJHOMOJBIN Opak u3 ctathu 14 EKIIY B coueranuu co cratheit 8
(mpaBO Ha yBa)K€HWE YacTHOW M cemeiHoi >ku3HM). Korma rocymapctBo peraer
MpPEJOCTaBUTh OJIHOIMOJIBIM MapaM aJlbTEPHATUBHBIE CPEICTBA OPUIUYECKOTO
NpU3HAHMS, OHO O0JIaJjaeT OMpeIeIeHHON CBOOOAONH YCMOTPEHHS OTHOCHUTEIHHO
KOHKPETHOTO MPENOCTABISEMOrO CTaTyca.

Hanpumep, EBpomeiickuii cyd mo mpaBaM 4elIOBeKa HE Hamiel OCOOCHHO
yOeIUTENbHBIX OCHOBAaHUM [JIsl ONpAaBJIaHUs WCKIIOYEHHs MpaBa Ha YCBHIHOBJIEHUE
BTOPBIM POJUTENEM [JIsl OJHOMOJBIX Map, TOrAa Kak JJId He3aperucTPUpPOBAHHBIX
Pa3HONOJIBIX AP TAKOE YCHIHOBJIEHHUE pa3peliajioch, 3asBHMB, YTO JAHHOE pa3jiudHe
HecoBMecTuMO co ctatheld 14 EKITY B couetanuu co cratbeit 8§ EKITY.

Hanuelii cyneOHbii noaxon noOyaus KoHCTUTYUHOHHBIN Cya MEpecMOTPETh
cBorO npakTuky. B 2005 rony, He ccblnasich npsMo Ha KOHBEHIMIO WM NIPELEAECHTHI
EBponeiickoro cyza o rpaBaM 4ejJ0BEKa, OH OTMEHHUJI ITOJI0KEHNS 3aKOHOJaTeNIbCTBA,
MCKJIIOYABILIME OJHOMOJBIX MapTHEpPOB M3 NpaBa Ha (OecIulaTHOE) COBMECTHOE
CTpaxOBaHUE, IOCKOJIBKY ATO MNPOTUBOPEYWIO KOHCTUTYUHOHHOMY TPUHIUITY
paBeHcTBa. B Oosiee HemaBHeM perieHHMH KOHCTUTYIHMOHHBIN CyJl TOCTaHOBUJI, UTO
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€CIM OJHOIIOJIbIE Iapbl OPUIWYECKH JIMIIEHBI IPaBa Ha YCHIHOBIICHUE, TaKOE
OTrpaHUYECHHE HE MOKET OBITh OMPaBIAHO UCXOMS U3 3allUThl MHTEPECOB peOeHKa WK
TPAAULIMOHHOW CEMEWHOMN CTPYKTYPBI, JaKE €CIIM HUA OJIUH U3 MAPTHEPOB HE SABJISCTCSA
OMOJIOTMYECKUM POJUTETIEM PEOCHKA. ).

«Constitutional Courts and Knowledge Exchange: Challenges and Opportunitiesy
Dr. Nauman Reayat, Lecturer in Law / Postgraduate Programmes Convenor,
Leicester Law School, University of Leicester (United Kingdom)

«Thank you, Madam Chair, for giving me the floor.

Before offering my remarks, | would first like to express my sincere gratitude to
Mr Justice Emil Oskonbaev, Honourable Chairman of the Constitutional Court of
Kyrgyz Republic, for inviting me to this prestigious forum. It is a great honour to be
part of this distinguished gathering.

| also extend my heartfelt congratulations to the organisers, the judges of the
Constitutional Court of Kyrgyz Republic, and all those involved in making this
conference a success. This event offers a rare and valuable opportunity for meaningful
dialogue and the exchange of ideas across jurisdictions, for which we are truly grateful.
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In the modern era, two concepts have become increasingly important in fostering
democratic governance and international cooperation: constitutional courts and
knowledge exchange. Constitutional courts serve as guardians of the constitution,
ensuring that the laws enacted by the state comply with constitutional principles and
values. They primarily assess the constitutionality of laws and state actions.

Knowledge exchange promotes the flow of legal, social, and institutional ideas
between courts and countries, often leading to the adoption of best practices, mutual
learning, and improved governance. There are different regional organisations and
associations across the world that organise activities during which we communicate our
ideas, experiences, and worldviews.

Together, constitutional courts and knowledge exchange form a powerful
alliance in safeguarding the rule of law, reinforcing democratic values, and adapting to
complex global challenges such as human rights violations, political instability, and
technological transformation. My talk explores the importance of these two concepts
through a threepart analysis: (1) conceptualising constitutional courts, (2)
conceptualising knowledge exchange, and (3) identifying key challenges in knowledge
exchange among constitutional courts and proposing viable solutions.

— Constitutional Courts

Constitutional courts are distinct judicial bodies, often separate from the regular
judiciary, tasked primarily with interpreting and enforcing constitutional norms. In
most legal systems, they possess the authority to review laws, decrees, and government
actions to determine whether they conform to the constitution. This function—
constitutional review—places them at the heart of democratic governance, often
making them the final authority on questions of constitutional validity.

Their significance lies in their role as the ultimate guardians of constitutional
contracts—understood here as foundational agreements between the state and
individuals, and among individuals themselves. These contracts embody fundamental
rights, the distribution of state power, and the principles underpinning law and
governance. If a piece of legislation or executive act conflicts with these principles,
constitutional courts have the power to declare it void.

This judicial review power grants constitutional courts a unique position within
the state apparatus. No law can be considered fully valid unless it withstands the
scrutiny of these courts. Thus, they ensure that the law serves not only the letter but
also the spirit of the constitution. In this way, they play a pivotal role in consolidating
constitutionalism and protecting human rights, acting as both a check on state power
and a protector of civil liberties.

Moreover, constitutional courts contribute to legal consistency and stability. By
interpreting constitutional provisions and setting legal precedents, they guide
legislative, executive, and lower court actions. In times of political crisis or legal
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uncertainty, constitutional courts often serve as stabilising forces, capable of restoring
balance and legitimacy to contested state actions. This often places constitutional courts
in difficult positions and underscores the importance of sharing knowledge and
experiences, enabling courts around the world to learn from one another and strengthen
their resilience against common challenges.

— Knowledge Exchange

While constitutional courts function within their national legal frameworks, they
are increasingly engaged in knowledge exchange—a process of sharing ideas,
experiences, methodologies, and legal interpretations across jurisdictions. Knowledge
exchange is particularly vital in a globalised world where many legal systems face
similar challenges: democratic backsliding, executive overreach, technological
disruption, and crises such as pandemics and climate change.

At its core, knowledge exchange is not an end in itself. Rather, it is a means to
achieving other ends: improving legal systems, advancing human rights, ensuring
consistency in judicial interpretation, and strengthening the rule of law. Knowledge
exchange encompasses both formal and informal activities, including judicial
dialogues, international conferences, collaborative research projects, exchange
programs, and crossjurisdictional case studies.

A compelling example of successful knowledge exchange is the 35th

Anniversary of the Constitutional Court of Kyrgyz Republic. This event brought
together constitutional courts and senior judges from various conflict-affected and
transitional jurisdictions, including countries with divergent legal traditions and
political realities. The dialogue centred on shared legal challenges and fostered mutual
understanding, emphasising how constitutional courts can learn from one another
despite differing national contexts.
However, knowledge exchange must go beyond conversation. It should lead to
Impact—a tangible change in judicial behaviour, decision-making approaches, legal
methods, and administrative processes. By fostering bilateral and multilateral learning,
courts can better respond to shared challenges, resolve cross-border legal issues, and
promote consistency in human rights protection and constitutional interpretation.

Ultimately, the goal of knowledge exchange is to foster a more just, stable, and
cooperative global legal order. For this to happen, participants must proactively explore
how to maximise opportunities from events like this conference on the 35th
Anniversary of the Constitutional Court of Kyrgyz Republic and ensure structured
follow-up mechanisms to translate shared insights into practical reforms.

A compelling example of knowledge exchange leading to impact is the Global
South Network that | established and founded on 17 March 2023. Institutionally, GSN
has demonstrated exemplary leadership in organisational development and
sustainability. As of today, it is the only international interdisciplinary network that
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organised around 100 knowledge exchange activities (including 4 international hybrid
conferences, around 76 online PhD in Progress weekly panel-discussion seminars, 13
guest lectures of supreme court judges from different countries), created a team of
conveners, established an interdisciplinary advisory committee, activated the website
and YouTube channel, created editorial board of GSN blogs, organised thematic and
geographic groups within GSN, launched GSN mentoring, completed two edited
collections on judicial independence, and created opportunities of public engagement
for academics from all backgrounds over two years of the network's launch. GSN has
six geographic chapters including but not limited to South Asia, Middle East, (South)
East Asia, Eastern Europe, Africa, and Latin America and six disciplinary chapters
including but not limited to Business, Criminology, Law, Political Science, and Health,
Caring and Well Being.

GSN’s influence on the political and legal sphere has been particularly
significant. Through its judges’ guest lecture series, it has opened up new avenues for
judicial diplomacy and transnational legal dialogue. Its platform facilitated direct
engagement with sitting judges from Supreme and Constitutional Courts of countries
affected by conflict and transition, including Ukraine, Palestine , Israel, and Malaysia.
During times of heightened political tension, these events created space for thoughtful,
respectful exchange—offering rare insights into how judiciaries navigate war,
occupation, and crisis.

The network also led the first-ever judicial dialogue between the Global North
and Global South, involving 13 Supreme Courts from across the world. By bridging
jurisdictions and legal cultures, GSN not only encouraged cross-border legal learning
but also contributed to building a more coherent, inclusive, and resilient international
legal order. This is further underlined by its efforts in completing two edited volumes
on judicial independence, which highlight the challenges and reforms needed in legal
systems across transitional democracies.

GSN’s interdisciplinary reach and focus on mutual learning ensure that
knowledge exchange is not an end in itself but a means toward change, in policies,
practices, and mindsets. By engaging institutions and individuals in collaborative
reflection, it has helped reframe pressing global challenges, such as judicial
independence, digital transformation in justice systems, and legal pluralism, as shared
issues demanding collective solutions.

In sum, the GSN stands as a model of inclusive global engagement, combining
intellectual rigor, public impact, and cultural sensitivity. Its work has not only reshaped
narratives around the Global South but has also concretely influenced legal discourse,
political understanding, and cross-cultural collaboration. It is a vibrant reminder of how
academic and judicial communities can come together to co-produce knowledge,
empower people, and reform institutions—Ilaying the groundwork for a more just
and connected world.
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— Challenges and Solutions in Knowledge Exchange

Despite its growing importance, knowledge exchange among constitutional
courts faces several critical challenges. These challenges, if left unaddressed, may
render the entire process ineffective or limited in scope. The two most significant
barriers are: (1) geopolitical constraints and national interests, and (2) resource
limitations.

- 1. Geopolitical Constraints and National Interests

One of the most pressing challenges to effective knowledge exchange is the
influence of national foreign policies and geopolitical tensions. States often operate
based on distinct and sometimes conflicting foreign policies. This creates a paradox for
constitutional courts, which, although designed to be independent, remain embedded
within the broader state structure. Courts are not immune to the diplomatic realities of
their countries; their participation in international activities is often subject to the
consent or policy orientation of the executive branch.

When diplomatic relations between states are strained or adversarial, it becomes
politically sensitive or even unfeasible for constitutional courts to participate in
knowledge exchange activities hosted by states perceived as hostile. As such, courts
may be unable to benefit from valuable dialogues simply due to broader geopolitical
dynamics. A few examples of this phenomenon include the strained relationships
between Russia and Ukraine, Armenia and Azerbaijan, India and Pakistan, and North
Sudan and South Sudan.

The solution lies in leveraging neutral platforms for dialogue and exchange.

Events hosted by third-party states or international institutions—such as this conference
regarding 35th Anniversary of the Constitutional Court of Kyrgyz Republic —can act
as effective neutral forums where states with strained relations can still participate
without compromising national interests. These forums provide diplomatic cover and
offer a shared space for legal dialogue without political entanglements.
Additionally, constitutional courts from neutral or friendly states can serve as bridging
actors. They can facilitate trilateral or multilateral exchanges, invite courts from
conflicting states to joint events, and foster indirect dialogue. This bridging function
promotes inclusivity in knowledge exchange and ensures that valuable perspectives are
not excluded due to diplomatic rifts.

However, it is relatively easy to act as a bridging actor during times of peace;
however, the true test of such a role emerges during periods of war or conflict, when
relationships are naturally strained. A recent and noteworthy example of a bridging
actor and neutral platform that has successfully met this challenge is the GSN, which |
lead and manage. GSN is the world's only interdisciplinary international network that
is created by and for the Global South, yet serving both the Global South and Global
North. It has made an unparalleled contribution to equality, diversity, and inclusion and
symbolically bridging political and social gaps by hosting guest talks with judges from
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both the Supreme Constitutional Court of Palestine and Supreme Court of Israel during
the peak of the Middle East crisis.

— 2. Limited Resources and Institutional Capacity

A second major challenge is the limited financial and administrative resources

available to many constitutional courts—particularly in developing or transitional
democracies. Courts often lack control over their own budgets and are reliant on the
executive for funding. This dependency constrains their ability to initiate or participate
in knowledge exchange programs, particularly those requiring travel, event
organisation, or technological infrastructure.
Unlike the executive or legislative branches, courts do not control the "power of the
purse” or the "power of the firearm." Their institutional independence, while crucial,
often does not extend to financial autonomy. As a result, they may find themselves
underresourced to meaningfully engage in international legal discourse or host visiting
delegations.

To address this challenge, courts should raise the issue of financial limitations
during knowledge exchange forums and seek support through judicial associations,
international donors, and multilateral organisations. Courts must also advocate for
dedicated budgets for international cooperation and capacity-building. Raising
awareness among executive and legislative branches about the benefits of judicial
knowledge exchange is key to securing sustained funding.

Moreover, digital technologies can be harnessed to reduce the cost of
participation. Online webinars, virtual workshops, and digital documentation sharing
can significantly cut down expenses while maintaining meaningful engagement. Hybrid
events can also allow broader participation from courts that cannot attend in person.

— Conclusion

Constitutional courts and knowledge exchange are indispensable components of
modern constitutional governance. As constitutional courts continue to interpret and
uphold the social contract between the state and its citizens, knowledge exchange
provides the mechanism through which they can learn from each other’s successes and
failures, adopt innovative practices, and collectively address common legal challenges.

However, for knowledge exchange to be meaningful, it must overcome
significant barriers—geopolitical constraints and limited resources being the most
prominent. These challenges, though formidable, are not insurmountable. With
strategic coordination, use of neutral platforms, and stronger advocacy for funding and
institutional support, constitutional courts can fully realise the benefits of international
legal dialogue. An excellent example of a successful effort to fully realise the benefits
of international judicial dialogue is the GSN and its associated activities.
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The future of global constitutionalism depends not only on robust national courts
but also on their ability to connect, collaborate, and contribute to a shared legal future.
Events such as the 35th Anniversary of the Constitutional Court of Kyrgyz Republic
and activities of GSN serve as promising examples of how courts can move beyond
isolation to embrace a culture of mutual learning and cooperation. To ensure sustained
impact, the global community must commit to nurturing and expanding these
exchanges—turning knowledge into action, and action into progress. Thank you!».

Heoduuuanvrnoiu nepesoo

«Koncmumyyuonnwle cyovl u 0OMeH 3HAHUAMU: 8bI308bL U BO3MOHNCHOCHILY
a-p Hayman PeaiisiT, npenoaBaTens npaBa/KypaTop nIporpaMmm
MOATOTOBKM acnupaHnToB, IOpuanueckuii pakynprer YHuBepcurera Jlecrepa
(BenukoOpuTanus)

«IIpexae yeM OPUCTYNHUTh K CBOEMY BBICTYILUICHUIO, S XOTEN-Obl BBIPA3HUTh
UCKPEHHIOIO 0J1aroapHocTh cyape Dm0 OckoHbaeBy, yBaxaemomy Ilpencenaremnto
Konctutynmonnoro cyaa Keipreisckoit PecnyOnuku, 3a mpuriamieHue NPUHATH
y4acTHe B 3TOM IpecTHKHOM (popyme. [l MeHs1 O0JbIasi Y4ECTh OBITh YaCThIO ATOTO
coOpaHusl.

Takke BbIpaKat0 HCKPEHHHUE II03/IPABIECHUS OpraHU3aropaMm, CyIbsiM
Koncrutymmonnoro cyna Keipreizckoit PecrnyOnuku u BceM, KTO CHOCOOCTBOBA
YCHEIHOMY IPOBEAECHUI0 3TOM KOH(MEpPEHIHMH. DTO MEPONPHUATHE IPEAOCTABIISIET
PENKYI0 U LIEHHYI0 BO3MOXKHOCTh JIJISl COJEPKATENbHOIO AUanora 1 oOMeHa UAesIMU
MEXIY IOPUCTUKIIMAMU, 32 YTO Mbl HICKPEHHE MPU3HATEIIbHBI.

B coBpemeHHYIO 310Xy JBa MOHATHUS MPUOOPETAIOT 0COO0YI0 3HAUMMOCTD IS
YKPEIUIEHUs] JEMOKPATHYECKOTO YIIPABICHHUS M MEXKIYHApPOAHOTO COTPYIHHYECTBA:
KOHCTUTYL[MOHHBIE CYJIbl U OOMEH 3HaHUSAMU. KOHCTUTYLIMOHHBIE CyJbl BBICTYIAIOT
xpanutenamMu  KoHctutyuuu, oOecriednBasi COOTBETCTBUE 3aKOHOB, IPUHATHIX
rocyapCcTBOM, KOHCTUTYLIMOHHBIM NPUHLHMIIAM U LEHHOCTSM. VIX OCHOBHas 3ajava-
OLICHKA KOHCTUTYLIMOHHOCTHY 3aKOHOB U J€UCTBUM TOCYJaPCTBEHHBIX OPTraHOB.

OOMEH 3HaHUSMHU CIIOCOOCTBYET CBOOOJHOMY NEPEMELICHUIO IOPUANYECKHUX,
COLIMAJIBHBIX M MHCTUTYLMOHAIBbHBIX WAECH MEXIy CyJlaMH U CTpaHaMH, 4TO 4acTO
MPUBOJAUT K BHEIPEHUIO JIYUIIUX MPAKTHK, B3AUMHOMY OOYYEHHIO U YJIyUYLIEHUIO
yrpasiieHus. CylecTBYIOT pa3JInYHbIE PETUOHAJIBHBIE OPraHU3aluy U aCCOLMALIUN 10
BCEMY MHpPY, KOTOPBIE OPraHU3yIOT MEPOIPUATHUS, HA KOTOPBIX MBI JIEJIMMCS CBOUMU
UJESIMU, OTIBITOM U MUPOBO33PEHHEM.

B Tanneme, KOHCTUTYLIMOHHBIE Cy/Abl U OOMEH 3HAaHUSMU OOpPa3yIOT MOLIHBIN
COI03, HalpaBJ€HHBI Ha  3alllUTy BEPXOBEHCTBA  3aKOHA, YKPEIUICHHE
JEMOKPAaTHYECKHUX IIEHHOCTEH U aJanTalurio K CI0KHBIM T7100a1bHBIM BBI30BaM, TAKHM
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KaK HapylIeHUE MpaB YeJIOBeKa, MOJIUTHYECKass HECTAOUILHOCTh U TEXHOJIOTUYECKHE
Tpancopmaru. Moe BBICTYIUUICHHE TMOCBSIIEHO 3HAYCHUIO 3TUX JBYX IMOHATHH U
coctouT u3 Tpex uacted: (1) KoHuenTyanu3anus KOHCTUTYLUHMOHHBIX CYyHIOB, (2)
KOHIIENTyanu3anusi oOMeHa 3HaHUSIMHU, (3) BBISBIICHUE KIFOUEBBIX MPOOIEM B 0OOMEHE
3HAHUSAMHM MEXIYy KOHCTUTYIIMOHHBIMH CyJAaMU M TIPEAJIOKEHUS NPAKTUUECKUX
pELICHUM.

KoHcTuTylIMOHHBIE CYABI

KoHcTuTymmoHHbIe Cyibl MPEACTaBISIOT COO0H OTIENbHBIC CyNeOHbIE OpTaHbI,
9acTO HE3aBHCHUMBbIC OT OOBIYHOM CyHeOHON CHCTEMbl, U WX OCHOBHas 3ajada
3aKJII0YAETCs B TOJIKOBAHUM U 00ECTIEUEHUH COOIOICHHS] KOHCTUTYLIMOHHBIX HOpM. B
OOJILIIMHCTBE TPABOBBIX CHCTEM OHH O00JaJar0T IMOJHOMOYHSMH TIEpPEeCMaTPUBAThH
3aKOHBI, JIEKPETBl W JIEMCTBUS OPraHOB TOCYJapCTBEHHOW BJIACTH C LEJbIO
YCTaHOBJICHUS] UX COOTBeTCTBUSI KoHCTUTYIMU. DTa QYHKIUS — KOHCTUTYLIMOHHBIN
KOHTPOJIb — CTaBUT UX B LIEHTP JIEMOKPATUYECKOTO YIPABJICHUS M YaCTO JIEJIAET UX
BBICIIIEN MHCTAHIIUEHN IO BOIPOCAM KOHCTUTYLHOHHON 3aKOHHOCTH.

3HAYMMOCTh KOHCTUTYLIMOHHBIX CYJOB 3aKIIOYaeTCs B WX POJIM BBICIINX
XpaHUTEJIE KOHCTUTYIIMOHHOTO JIOTOBOPA, KOTOPBIM 3/1eCh TMOHUMAETCA Kak
(dbyHIaMEHTAIbHOE COTJIAIIEHHE MEX 1Y TOCYJJaPCTBOM U TpakAaHaMU, a TAKKE MEXTY
CaMHUMU Tpa)KJaHaMU. DTU JOTOBOPHI BOIUIONIAIOT OCHOBHBIE MPAaBa, PACIPEICICHUE
roCy/IapCTBEHHOM BJIACTH W MPUHIIUIIBI, JIKAIIME B OCHOBE MpaBa U ynpasicHus. B
CIy4ae, €CJIM 3aKOHOJATEIIbHbIM aKT WJIM UCIOJHUTEIBHOE PEUICHHE NMPOTUBOpEYAT
ATUM TMPUHIMIAM, KOHCTUTYIIMOHHBIE CYyJIbl 00JIaIaf0T MOJHOMOYHUSIMHU MPU3HATH UX
HEJICHCTBUTEIILHBIMU.

DTO MOJHOMOYHE KOHCTUTYIIMOHHOTO KOHTPOJIS MPUAAET KOHCTUTYIIHOHHBIM
CyJaM YHHUKAQJIbHOE TMOJ0XEHUE B CTPYKTYpE TOCYyIapCTBEHHOro anmnaparta. Hu ogun
3aKOH HE MOXXET CUMTATHCS MOJTHOCThIO JECHCTBUTEIIBHBIM, €CJIM OH HE BBIJICPKUBACT
MIPOBEPKH ATUX CyAOB. TakuMmM 00pa3oM, KOHCTUTYIIMOHHBIE CyJbl 00ECIICUHBAIOT
coOJII0IcHUEe 3aKOHA HE TOJIbKO 10 (hopMmanbHON OykBe, HO U B ayxe KoHcTuTyiumu.
OHM UrparT KJIOYEBYIO POJIb B YKPEIUICHMH KOHCTUTYIIMOHAIMU3MA U 3allUTE MpaB
YeJIOBEKA, BBICTYIIAsi OTHOBPEMEHHO B KAYE€CTBE MEXaHU3Ma CACPKEK U MPOTUBOBECOB
roCyJIapCTBEHHOM BJIACTH U 3alIUTHUKA IPakAaHCKUX CBOOOI.

KpomMe  TOro, KOHCTUTYIIMOHHBIE CYJBl  CIIOCOOCTBYIOT  IPaBOBOM
MOCJICIOBATEIHFHOCTH U CTA0OMILHOCTH. HTEpIpeTUpYsT KOHCTUTYIIMOHHBIE HOPMBI H
dbopmupysi cyneOHble TPEUEAEHThI, OHU HAMPABIISIOT JEUCTBUS 3aKOHOAATEIBHHOM,
WCTIOJIHUTEILHOU BJIACTH Y HUKECTOSIIUX CYJI0B. B mepruoabl MOTMTUYECKUX KPHU3UCOB
WIA [PaBOBOM HEOMPEICICHHOCTH KOHCTUTYLHHMOHHBIE CYJbl YacTO BBICTYHAIOT
CTAOMIM3UPYIOMKUM (PAKTOPOM, CIIOCOOHBIM BOCCTAHOBUTH OanaHC M JIETUTUMHOCTD
OCIIapMBaeMbIX  JEWCTBUW  rocyjapcrsa. lakas  pojib  HEPEAKO  CTaBUT
KOHCTHUTYIIMOHHBIE CYJIbI B CJIOKHOE ITOJIOKCHHE M IOUYEPKUBACT BaXKHOCTH OOMEHa
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3HAHUSIMA M ONBITOM, MO3BOJISIA CyJaM II0 BCEMY MHUPY YYUTBCS ApPYr y Apyra u
YKPEIUIATh CBOIO YCTOMYUBOCTD Tepe]l OOIMMHU BEI30BaMHU.

OO0MeH onbITOM

XOTSl KOHCTUTYIIMOHHBIE CYJIbl IEUCTBYIOT B paMKaX HallMOHAJIbHBIX MPABOBbIX
CHCTEM, OHU BCE aKTHBHEE y4aCTBYIOT B 0OMEHE 3HaHUSMU, MPOIIeCcCce NepeIaun UaeH,
OMbITA, METOJOJIOTMM W IOPUAUYECKUX HHTEpIpETAlUil MEXIy HOPUCIUKIUSIMU.
OOMeH OnbITOM 0COOEHHO Ba)KEH B TJI00AIM3UPOBAHHOM MUPE, I7Ie MHOTHE MPAaBOBbIE
CUCTEMBI CTAJIKMBAIOTCS C AaHAJIOTUYHBIMU BBI30BaMU: OCa0JIeHHe JeMOKPAaTHYECKIX
WHCTUTYTOB, MTPEBBILICHUE MTOJIHOMOYHI UCIIOTHUTEIBHON BIACTH, TEXHOJOTHYECKHE
npeoOpa3oBaHus, a TAKKE KPU3KUChI, TAKUE KaK NAHAEMUU U U3MEHEHHE KIMMaTa.

B cBoeil cytu oOMeH 3HaHUSMU HE SIBIsieTCsl camolenbio. OH MpeacTaBisieT
co00Oi CpencTBO JUIsl JIOCTMKEHUS HHBIX LeJIel: COBEPIICHCTBOBAHUS IPABOBBIX
CUCTEM, IPOJBMKEHUS IIpaB 4YEJIOBEKa, OOecleueHus eauHooOpasus CcylaeOHOMN
NPAKTUKU U YKPEIUICHUS BEpPXOBEHCTBA 3akoHAa. OOMEH 3HAaHUSMHU OXBAaThIBAET Kak
dbopmanibHbIe, TaKk W He(dOpMallbHbIE MEPONPUATHS, BKIKOYAs CyneOHbIE IHUAJOTH,
MEXIYHApOJAHbIE KOH(QEPEHIMH, COBMECTHBIE MCCIEIOBATEIbCKUE  IPOEKTHI,
IporpaMMbl 0OMEHa U U3yY€HUE IPELEICHTOB B PA3IMYHBIX IOPUCIUKLINAX.

B kadecTtBe yOenIMTENHHOTrO MNpPHUMEpPA YCIEIIHOIO OOMEHA ONBITOM MOYHO
npuBectu 35-nerue Koucturyumonnoro cyna Keipreisckoit Pecny6muku. 3t0
Mmeponpusitue coOpaiio cyaedl KOHCTUTYLMOHHBIX CylOB M3 Ppa3MYHBIX CTpaH,
3aTPOHYTHIX KOH(IMKTAMHM WM HAXOAIIMXCS B IMEPEXOJHOM NEepUoje, BKIIOUas
rocy/apcTBa C pa3HbIMM IPAaBOBBIMH TPATULUSAMU U TMOJIUTHUYECKUMHU PEATHUIMHU.
Jluanor cocpenoTOuMIICS Ha OOIIMX IOPUAMYECKHUX MpoOieMax U CrIocoOCTBOBAI
B3aMMOIIOHUMAHMIO, IOTYEPKUBAsI, KAK KOHCTUTYLMOHHBIE CYbl MOT'YT YUUTHCS APYT
y Ipyra, HECMOTpPs Ha pa3jin4Ms HAllMOHAJIbHBIX KOHTEKCTOB.

Opnako 0OMEH 3HaHUSAMH HE JIOJDKEH OTPaHMYMBATHCS TOJBKO O0CYKIIEHUEM.
OH A0KEH NPHUBOJIUTH K KOHKPETHBIM pE3yJIbTaTaM, OLIYTUMBIM H3MEHEHHUSIM B
MOBEJACHUU CyJAeH, MOAXOAAaX K BBIHECEHHIO pEUICHUH, MPaBOBBIX METOAAX H
aJMUHUCTPATUBHBIX Ipoleccax. IlocpeacTBoM CTUMYIMPOBAaHMS JBYCTOPOHHETO H
MHOTOCTOPOHHETO 00yuYeHHus: cyasl MoryT 3¢ (deKTHBHEEe pearupoBaTh Ha o0OIIne
BBI3OBBI, pa3peniaTb TPAHCIPAHUYHBIE MPABOBBIE BOIMNPOCHI M CIIOCOOCTBOBATH
€IMHOOOPA3UIO B 3aLIUTE MIPaB YEJIOBEKA U TOJIKOBAHUU KOHCTUTYLIUU.

B koHeyHOM cuere, LEeabp OOMEHA 3HAHUSAMHU 3aKJIIOYAeTCs B COJECHUCTBHH
CO3/1aHuI0 0oJiee CIpPaBeIMBOrO, CTAOMIBHOTO M KOOIEPATUBHOIO TIJI00aIbHOIO
paBOBOro mopsiaka. s JOCTMXKEHHS 3TOM LEIM YYaCTHUKHU JOJDKHBI aKTHBHO
UCCIIeIOBaTh, KaKUM O00pa3oM MaKCHMajibHO HCHOJB30BaTh  BO3MOXKHOCTHU
MEpONPUATUH, 0JI00HBIX KOH(epeHuuu, NOCBAILICHHOU 35-neturo
Koncturynmonnoro cyaa Keipreisckoil PecnyOnuku, a Takke 00ecHeuuThb
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CTPYKTYPUPOBAHHBIE MEXaHU3Mbl TOCIEAyIONeH paboThl Uil  MpeBpalleHUs
MOJTYYCHHBIX 3HAHUHN B MPAKTUYECKHUE PEPOPMBI.

Haubonee spkum mpuMepom TOro, kKak OOMEH 3HAHUSIMU MOXKET MPUBECTH K
peabHOMY pe3yJbTatry, sBisiercst cetb ctpad [mobampHoro IOra (Global South
Network, GSN), kotopyto s ocHoBan 17 mapra 2023 roga. C MHCTUTYLIHMOHAIBHOU
touku 3peHuss GSN mpojaeMoOHCTpHUpoOBaia BbIJAIONIEECS JHAEPCTBO B 001aCTH
OpPraHU3allMOHHOTO pPa3BUTUS M YCTOMUYMBOCTH. Ha cerogHsimHuil J€Hb 3TO
€IMHCTBCHHAsA MEXIYHAPOJHAs MEXIUCHUIUIMHAPHAS CETh, KOTOpas 3a JBa roja
CBOETO CYIIECTBOBaHUS OpranuzoBaia okoio 100 meponpusiTuii o oOMeHy 3HAaHUSIMU,
BKIIIOYast 4 MeXIyHApOJHbIE TMOPHIHbIE KOH(PEPEHIIMH, OKOJIO 76 eXeHeAeNbHbIX
OHJIAMH-CEMUHAPOB, 13 TOCTEBBIX JIEKLIHI CyJIed BEPXOBHBIX CYJOB pa3HbIX CTPaH;
co3jalla  KOMaHAy  OpraHu3aTopoB, chopMUpOBaia  MEXKIUCHUILTMHAPHBIN
KOHCYJIbTAaTUBHBIN KOMHTET, aKTUBHpOBaia BeO-caiT u KaHal Ha YouTube, co3mana
peAaKUMOHHYI0 Kojuieruto nisi OmoroB GSN, opraHu3zoBajia TEMaTUYECKHE H
reorpauueckue Trpynnbl BHYTPU CETH, 3alyCTHJa MPOTpaMMy HacTaBHUYECTBA,
BBIITYCTWJIA JIBE€ PEAAKIHMOHHBIE KOJUIEKIMHM O HE3aBUCHUMOCTH CyAE€H U co3jana
BO3MOXKHOCTH JIJIs IMyOJIMYHOTO y4acTHs aKaJIeMUKOB U3 Pa3HbIX 00JIaCTEH.

DTa ceThb BKJIIOYAET HIECTh Teorpaduueckux OTIEICHUN, B TOM 4uClie, HO He
orpanu4uBasch, FOxHoil A3sueilt, bawxkaum Bocrtokom, (FOro-)BocrouHnoit A3sue,
Boctounoii EBpomoif, Adpuxoit u JlatuHckoil AMepuKO#l, a TakXkKe IIeCTb
TUCIUIUIMHAPHBIX ~ HAMpaBJieHW#, BKJIOYas, HO HE OrpaHUYMBasCh, OU3HEC,
KPUMUHOJIOTHIO, TIPaBO, MOJUTOJIOTHIO U 3PaBOOXpaHeHKE, 3a00Ty U O1aronosydue.

Bnusaue GSN Ha nonuTHYecKyr0 U TpaBoBYK cdepy ObLIO 0COOEHHO
3HAYMTENILHBIM. biaromapsi cepuu rocTeBbIX JICKIIUN ISl CyJIe OHAa OTKpbLIa HOBBIC
BO3MOXHOCTH IS Cy/l€OHON MUIJIOMATHH W TPAHCHALMOHAIBHOTO IOPUIUYECKOTO
muanora. [Inmarpopma GSN obecneunsia npssMoe B3aUMOJACHCTBUE C JACHUCTBYIOIMINMU
cyabsiMu BepxoBHbIX 1 KOHCTUTYITMOHHBIX CYJOB CTPaH, 3aTPOHYTHIX KOH(JIMKTaMU
Y TIEPEXOJHBIMH MPOLIECCAMH, BKIIO4ask Y Kpauny, llanecruny, M3panins n Manaizuto.
B nepuop1 060CcTpeHUs: MOIUTUYECKON HAMIPSX)KEHHOCTH 3TU MEPOIIPUSITUS CO3/1aBaTN
MPOCTPAHCTBO JJIsl BAYMYHMBOTO M YBAKUTEIIBHOTO 0OMEHAa MHEHUSIMU, MPEIOCTABIISIS
PEAKYI0 BO3MOXKHOCTH TOHSITH, KaK CyJeOHBIC OpraHbl CHPABISIIOTCS C BOWHOM,
OKKyMaluen u KpU3MCHBIMU CUTYAIIUSIMU.

CeTpb Takke MHUIMUPOBAJIAa TIEPBBIM B HCTOPUU CYJEOHBIM IUANOT MEXKIY
ctpanamu ['mo6anbHoro Cesepa u ['nmobansHoro FOra, B koTopom npuHsuin yuactue 13
BepxoBHBIX cy710B co Bcero mupa. O0benuHsIs pa3aTudHble FOPUCAUKIIMN U TIPABOBBIC
KyJabTypbl, GSN He TOJBKO CHOCOOCTBOBajia TPAHCITPAHMUYHOMY OOMEHY
IOpUINYECKUMU 3HAaHUSIMH, HO U BHECTIA BKJIa/l B CO37jaHue 00Jiee OCIeI0BATEIHHOTO,
VMHKJIFO3UBHOTO M YCTOMYMBOrO MEXKIYHAPOIHOT O MPABOMOPSIKA. ITO JOMOIHUTEIIBHO
MOAYEPKUBACTCS €€ YCWIMSAMU MO BBIMTYCKY JBYX KOJUIEKTHBHBIX MOHOTrpaduii o
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HE3aBUCHMOCTH CyACOHOM BJIACTH, B KOTOPBIX pPAcCMaTPUBAIOTCS MPOOIEMBI M
pedopMbl, HEOOXOAUMBIE JJIsI PABOBBIX CUCTEM MEPEXOIHBIX IEMOKPATHH.

MexaucuurummHapaeli oxBaT GSN B opueHTalnMs Ha B3aMMHOE OOyYCHHE
00eCreynBaOT, YTO OOMEH 3HAHUSMU HE SBIAETCS CAMOIENBI0, a CIYXKHT
MHCTPYMEHTOM JIJ1s BHECEHUSI U3MEHEHUH B MOJIUTHUKY, MPAKTUKY U MBIIIUICHUE.

Bognekas yupex1eHus U OTJICIbHBIX CIIEIIUATIUCTOB B COBMECTHOE OCMBICIICHHUE,
CeTh CHOCOOCTBOBAJA MEPEOCMBICICHUIO AKTYaJIbHBIX I100adbHBIX MPOOIEM, TaKUX
KaK HE3aBUCUMOCTh CyAcOHOM BiacTu, IudpoBas TpaHchopmaius CHUCTEM
MpaBOCYJUsT U TPABOBOM IUIIOpAIU3M, TaKk M OOIIUX BOMNPOCOB, TPEOYIOUTUX
KOJUJIEKTUBHOTO PEIICHUS.

B nenom, GSN mpezacrasiser coboii oOpasel] MHKIIO3UBHOIO TJI00AJIBHOTO
B3aUMOJICHCTBUS, OOBEIUHSIONIEIO WHTEIJICKTYaJbHYI0 CTPOTOCTh, OOIIECTBEHHOE
BO3JICHCTBME M KYJbTYPHYIO UYYBCTBUTEIBHOCTh. Ee€ JeATeNbHOCTh HE TOJIBKO
W3MEHUJIa TIpecTaBieHus o crpaHax ['mo6ansHoro KOra, HO U KOHKPETHO MOBJIMSIIA
Ha OPUIUYECKUE JHUCKYCCHHM, TMOJUTUYECKOE TOHMMAHUE U MEXKKYJIbTYPHOE
COTPYJIHHUYECTBO. ITO SIPKOE CBHJICTEIHCTBO TOI'0, KaK aKaJEMHUYCCKHE M CYICOHBIC
coo0IIecTBa MOTYT OOBEIUHSITHCA ISl KOJUICKTUBHOTO (DOPMUPOBAHMS 3HAHMM,
pacuIupeHrs BO3MOXXHOCTEH Jtofeil U peopMHUpOBaHUS MHCTUTYTOB, 3aKJIaJIbIBas
OCHOBY JIJIs 00Jiee CIIPaBEeIIMBOIO U B3aMMOCBS3aHHOT'O MHPA.

BbI30BbI U CIIOCOOBI MX MIPEOA0JICHUA B 00,1aCTH 00MEHA 3HAHUSAMM

Hecmotrpss Ha  pactymiee  3HaueHWe  OOMEHA  3HAHMSIMU — MEXKIY
KOHCTUTYIIMOHHBIMU CYyJaMH, 3TOT IMpPOLECC CTAIKUBAETCS C PAJIOM KIIOUYEBBIX
npobsieM. Eciu ux He y4uThIBaTh, 3 (PEKTUBHOCTH, OOMEHA MOXKET OBITh CYIIIECTBEHHO
CHUKEHA, a ero oxBar orpanudyeH. Haunbonee 3HaunmbiMu Oapbepamu siBisitoTces: (1)
reONOJIMTUYECKUME OrpaHUYEeHUs] W HalMOHAJIbHBIE MHTEpeChl, a Takke (2)
OTrpaHUYEHHOCTh PECYPCOB

1. 'eonosiuTHYEeCKHE OTPAHMYECHUSA ¥ HAIIMOHAJIbLHbIE HHTEPECHI

OnHoii n3 Hanbosee cepbhe3HbIX PoOIIeM 175 3PHEKTHBHOTO OOMEHA 3HAHUSIMHU
SABJISIETCS BJIMSIHUE HAIIMOHAJIBHOM BHEIIHEW TMOJUTUKUH U TEONOJIUTHYECKON
HalpsDKEHHOCTH. ['ocynapcTBa 4acTo JEUCTBYIOT B PaMKax pas3IM4HbIX, a MOPOU H
MPOTUBOPEUYMBBIX BHEIIHEMOJUTUYECKUX CTpaTerui. OTO CO3Ma€T MapajoKC Ui
KOHCTUTYIIMOHHBIX CYJOB, KOTOpbIE, XOTS W NpPU3BaHbl OBbITh HE3aBUCHMBIMH,
OCTAIOTCS YaCThIO IIMPOKOI roCcy1apcTBEHHOMN cucTeMbl. CyIbl HE MOTYT MOJHOCTBIO
UTHOPUPOBATh  JUIUIOMATHYECKUE pEeaJuyd CBOMX CTpaH: HUX Yy4dacTHe B
MEXKIYHAPOJHBIX MEPOINPHUATHIX YacCTO 3aBUCUT OT COTJacus WM TOJUTUKHU
WCIIOJTHUTEIbHOM BIIACTH.

Korpa auniomaTuyeckre OTHOLICHHUSI MEXAY TOCYJapCTBaMU HaxXOMSTCS B
COCTOSIHUM HAINPSXKEHHOCTH WJIM MIPOTUBOCTOSIHUS, yYaCTUE KOHCTUTYLIMOHHBIX CY/I0B
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B OOMEHE 3HaHMSIMH, OPraHM30BAaHHOM TOCYJapCTBaMHU, BOCHPHUHHUMAEMbIMH Kak
HEJPYKECTBEHHbIE, CTAHOBUTCS MOJUTHYECKH YYBCTBUTEIBHBIM WM  Jaxke
HEBO3MOXHBIM. B pe3ynbrare Cynbl MOTYT JIMIIUTBCS BO3MOXHOCTH y4acTBOBATH B
LHEHHBIX JUCKYCCHUSX HCKIIOUHUTENIbHO U3-3a 00Jiee MIMPOKUX TI'€OMOTUTHYECKUX
¢dakropoB. [IpuMepamu Nom0OHOrO SABICHHS SBISIIOTCA HAMPSKEHHBIE OTHOILLIECHUS
Mexy Poccuelt u Ykpaunoii, Apmenueit u Azepoaiipxanom, Muaueit u [lakuctanowm,
CesepnbiM 1 FOxubiM CyaHoMm.

Pemmenwne 3axiodaercsi B HCTIOIb30BAaHUH HEUTPATBHBIX TIIATHOPM I AUAIOora
¥ OOMEHa OIBITOM.

Meponpusitus, OpraHM30BaHHbIE TPETBUMHU CTPAHAMM WJIM MEXKTyHApOIHBIMU
MHCTUTYTaMH, KaK, HaIpuMep, 3Ta KOHPEpEeHIUs, MpuypoYeHHast K 35-i roJOBIINHE
Koncrutynmonnoro cyaa Keipreizckoit PecryOmnnku, MOTyT CiTy>XKUThb 3()PEKTUBHBIMU
HENTpaIbHBIMU (POpyMaMu, Ti€ TOCYAapCTBa C HAPSXKEHHBIMU OTHOIIEHUSIMU MOTYT
y4acTBOBaTh 0€3 yrpo3bl KOMIIPOMETALMM HAIMOHAJIBHBIX HWHTEpecoB. Takue
m1aTGOPMbI CO3JAI0T TUMIIOMATHYECKOE MPOCTPAHCTBO M 00ECIIEUYNBAIOT COBMECTHOE
MECTO JJIsl FOPUAUYECKOr0 AUATIOTa 0€3 MOTUTHYECKUX OCIO0KHEHUN.

Kpome TOro, KOHCTUTYLMOHHBIE CYyAbl HEHUTPAJIbHBIX WM JIPY>KECTBEHHBIX
rOCy/1apCTB MOTYT BBICTYIIaTh B POJIM NOCPENHUKOB. OHU CLIOCOOHBI OPraHU30BbIBATH
TPEXCTOPOHHUE WM  MHOIOCTOPOHHME  OOMEHBI, NpUIiIalmaTh CyIbl U3
KOH(DJIMKTYIOIUX TOCYJapCTB HA COBMECTHBIE MEPONPUATHS U CIOCOOCTBOBATH
KOCBEHHOMY JHAJIOTY.

Takas mocpennuueckass QyHKUUS YKpEIUISeT MHKIIO3MBHOCTH OOMEHA 3HAaHUSMHU U
rapaHTUPYET, YTO LEHHbIE TOYKH 3PEHHUsI HE MCKIIIOYAKOTCS M3-3a JTUIUIOMAaTHYECKUX
Pa3HOTJIACUH.

OpnHako poiap MOCPEIHUKA OTHOCHUTEIBHO JIETKO BBIIIOJIHATH B MUPHOE BpEMS;
HACTOSIIAsl MPOBEPKA MPOSBIAECTCS B NEPUOJbl BOWHBI WM KOH(MIMKTA, KOrna
OTHOILIEHUSI €CTECTBEHHO 00O0CTpstoTca. HemaBHUM M mpuMedarenbHbIM NIPUMEPOM
YCHEIIHOTO OCPEAHUYECTBA U HEUTpanbHOU mi1aTdopMsbl siBasieTcs [ modanpHast ceTh
I'mo6ansnoro kOra (GSN), xotopoil s pykoBoxky. GSN - equHCTBEHHas B MUpE
MEXIUCIUIUIMHAPHAS MEKTyHapOoaHas CeTh, co3anHas ctpaHamu ['nobanbsHoro FOra
U JUIsl HUX, OJHOBPEMEHHO OOCITyKMBaroIas uaTepecsl kak [nobansHoro fOra, Tak u
I'mobaneHoro Cesepa. Cerb BHecna OecnpeueeHTHBIM BKJIaJ B IPOJBHKEHHE
pPaBEHCTBA, pa3HOOOpa3usi M MHKIIIO3MH, a TaKkKe CHUMBOJMYECKH Mpeojosiena
MOJINTUYECKHUE U COLIMAIIBHBIE Pa3PhIBbI, IPOBOJIS TOCTEBBIE JIEKIIUH C yYaCTUEM CYyAEH
kak BepxoBHoro Konctutynmonnoro cyna Ilamectunsl, Tak u BepxoBHoro cyna
Wspauns B pazrap kpusuca Ha bavmxkaem Boctoke.

2. Orpann4yeHHbIe Pecypchl M HHCTUTYLMOHAJIBLHAS eMKOCTh
Btopoii cepbe3Hoii mpoOiieMoil SBISIOTCS OrpaHWYEHHBIE (PUHAHCOBBIC H
aIMUHUCTPATUBHBIC PECYPChl MHOTHX KOHCTHUTYIMOHHBIX CYJIOB, OCOOCHHO B
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Pa3BUBAIOIIMXCS WIM MEPEXOAHbIX AeMoKpaTusax. CyaeOHble OopraHbl 3a4acTyl0 He
KOHTPOJIUPYIOT CBOM COOCTBEHHbIE OIOJKETHI M 3aBHUCIT OT (DPUHAHCHUPOBAHMS CO
CTOPOHBI ~HCIOJTHUTENBHOW BJacTU. Takas 3aBUCUMOCTb OrPAaHUYMBAECT HX
BO3MOXXHOCTH WHHUIIMUPOBATh WM YYacTBOBAaTh B MPOTrpaMMax OOMEHa OIBITOM,
OCOOEHHO €cii OHM TpeOylT TNOE3J0K, OpraHu3aldd MEpPONPUITHI WU
MCITI0JIb30BAHUS TEXHOJIOTUYECKON MHPACTPYKTYPHI.

B ornnune OT HWCHONHUTENBHOM WM 3aKOHOJATEIbHOM BJIACTH, CYIbl HE
o0Jaar0T «BIACTHIO HaJ (UHAHCAMW» WM «BJIACTBIO Haa cuioi». Hx
WHCTUTYIIMOHAJIbHA HE3aBHUCHUMOCTb, XOTS W KpailHe Ba)kHa, 4YacTo HeE
pacrnpocTpaHsieTcsi Ha (UHAHCOBYIO aBTOHOMHUIO. B pe3ynpraTe CyJIbl MOTYT
UCTIBITHIBAaTh HEJAOCTATOK PECypCOB ISl TIOJHOIIEHHOTO YYacTHsl B MEXKIyHApOIHBIX
IOPUIMYECKUX TUCKYCCHSIX WU TIpUeMa JIeJIeTaluii.

s mpeonosieHuss 3TOM mpoOiieMbl Cynbl AODKHBI MOJHMMATh BOIPOC O
(UHAHCOBBIX OTpaHUYCHHUIX Ha (opyMax 1Mo oOMEHY OIBITOM M MCKaTh MOAIEPIKKY
yepe3 CyAeOHble accoUualud, MEXIYHApOJHBIX JOHOPOB W MHOTOCTOPOHHHE
opranuzanuu. Kpome TOro, HeoOXOIMMO OTCTaMBaTh BBIACIECHUE CIEIHATbHBIX
OIO/DKETOB IS  MEXAYHApOAHOTO COTPYAHMYECTBA M PAa3BUTHS MOTEHIMAA.
OcCBeIOMIIEGHHOCTh MCHOJHUTEIBHOM M 3aKOHOJATEIBHOM BJIACTH O MPEUMYILECTBaX
oOMeHa CyJeOHBIM OIBITOM UTPAET KIIOYEBYIO POJIb B O0ECIEYECHUU YCTOWUHUBOTO
buHaHCHpPOBAHUSI.

Kpowme Toro, nudpoBbie TEXHOJIOTHH MOTYT OBITh MCIIOJIB30BAHBI JIJIS1 CHYDKCHUS
3arpart Ha y4yactue. OHnaiiH-BeOMHAPbI, BUPTYaJIbHbIE CEMUHAPHI 1 00MEH IIU(POBBIMU
JOKYMEHTaMH TO3BOJIAIOT CYIIECTBEHHO COKPATHTh PACXOJIbI, COXPAHUB MPHU ITOM
3HaYUMYI0 BOBJICYCHHOCTh. | MOpUIHBIE MEPONPHUATHS TaKXKe Hal0T BO3MOXKHOCTH
0oJiee MUPOKOTO y4acTus CyJ0B, KOTOPbIE HE MOTYT IPUCYTCTBOBATH JIUYHO.

3akJjloueHue

KoHcTuTymmonHsle CcyZpl W OOMEH OIBITOM SIBISIOTCS HEOTHEMJIEMBIMHU
KOMIIOHEHTAaMU COBPEMEHHON KOHCTUTYLIMOHHOM CHCTeMbI ympasieHus. I[loka
KOHCTUTYLIMOHHBIE  CYJIbl  MPOJOJKAIOT  MHTEPHIPETUpPOBATH UM 3allUIIATh
OOIIECTBEHHBIN JOTOBOP MEXKIY TOCYIapCTBOM U €T0 TpaKIaHAMU, OOMEH 3HAHUSIMH
o0ecrneurBaeT MEXaHU3M, C TTOMOIIBIO KOTOPOTrO OHU MOTYT YUYUTHCS Ha ycrexax u
omwuOKax Ipyr Apyra, BHEAPATh WHHOBAIMOHHBIC MPAKTUKH W COBMECTHO pEIIaTh
o0Iye FPUINICCKHC 3ada49H.

Onnako it TOro, 4ToObl OOMEH 3HAHUSIMU HMEN peajlbHOE 3HAYEHUE,
HEO0OXO0IMMO MIPEOJI0IETh CEPhE3HBIC PEMATCTBUS - TEOMOJUTUYSCKUE OTPAaHUYCHUS U
OTPaHUYEHHBIE PECYPCHI, KOTOPBIE SBIISIIOTCS HanbOojee 3aMETHBIMU. DTH BbI3OBHI,
XOTsI W 3HAYUTEIbHbIE, HE SBISIOTCA HempeogonuMmbiMu. [lpu cTparernueckoit
KOOpAWHAIIUU, UCIIOIb30BaHUN HEUTpalbHBIX IIATOOPM U YCHJICHHOW MOACPIKKE
(UHAHCUPOBAaHUS W WHCTUTYLUHUOHAJIHLHOM 0a3bl KOHCTUTYIMOHHBIE CYAbl MOTYT
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MOJTHOCTBIO peaii30BaTh MPEUMYIIECTBA MEKTyHAPOIHOTO FOPUINICCKOrO JHAIIOra.
OTIMYHBIM MPUMEPOM YCIENTHOW pealu3alii TaKHuX BO3MOXKHOCTEH SBIISCTCS
nesitenbHOCTh Global South Network (GSN) u cBSI3aHHBIX C HEH HHUILIMATHUB.

bynymee rino6anbHOT0 KOHCTUTYIIMOHATU3MA 3aBUCHUT HE TOJBKO OT CHIIBHBIX
HAIMOHAIBHBIX CYJIOB, HO M OT MX CIIOCOOHOCTH B3aUMOICHCTBOBATh, COTPYIHUYATH U
BHOCHTh BKJIaJ B 0OIIee ropuadueckoe Oyaymiee. Takue MepoOnmpusaTHsA, Kak
npa3zaHoBanue 35-netust Konctutynwonnoro cyma Keipreisckoit PecryOnuku u
nestenbHOCTh GSN, SBISIFOTCS MHOTOOOEMIAIONIUMU MPUMEPAaMU TOTO, KaK CYIbI
MOT'YT BBIMTH 3a TIpEC/bl M30JSAIUU U MPUHATH KYJbTYPYy B3aUMHOIO OOYYCHHS U
corpyaauuectBa. s obecrieueHus: yctounBoro sddexra MUPOBOE COOOIIECTBO
JOJIKHO CTPEMHUTHCS K IMOICPIKKE U PACIITUPECHHIO 3TUX OOMEHOB - TIPEeBpaIliast 3HAHUS
B JICMCTBUS, a JICVUCTBUSA — B IIpOrpecc.

Cnacuoo!».
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«The Influence of International Standards of Openness and Access to Justice
on the Practice of the Constitutional Court of the Kyrgyz Republic
in the Context of Digital Transformationy
Aliya Maralbayeva, Candidate of Legal Sciences, Associate Professor
Kyrgyz-Russian Slavic University, Kyrgyz Republic

«Honorable Chairman of the Constitutional Court
Mr. Emil Zholdoshevich Oskonbaeyv,
Honorable judges, distinguished delegates and ladies and gentlemen!

| would like to express my sincere gratitude to the organizers. It is my pleasure
and honor to take part in the International Conference to commemorate the 35th
anniversary of the Constitutional Court of the Kyrgyz Republic and give a presentation
on the impact of international standards of openness and access to justice on the
jurisprudence of the Constitutional Court in the era of digital transformation.

— Introduction
The international standards for the openness of court proceedings and access to
justice established in the Universal Declaration of Human Rights, the International
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Covenant on Civil and Political Rights and the UN Basic Principles on the
Independence of the Judiciary are implemented in the Constitution and the
Constitutional Law of the Kyrgyz Republic “On the Constitutional Court of the Kyrgyz
Republic”.

The development and implementation of digital technologies and Artificial
Intelligence in the judicial system provides new opportunities to ensure the openness
of court proceedings and access to justice, as well as improving effectiveness. However,
it also poses challenges to the right to judicial protection, the protection of privacy, and
the security and confidentiality of data processed by courts. In this regard, digital
constitutionalism, which embodies the idea of preserving and disseminating the values
of modern constitutionalism in the era of digital transformation of public
administration, is particularly relevant.

Let me give you some examples from the jurisprudence of the Constitutional Court.

— Openness and transparency in justice in the era of digitalisation of judiciary
The principle of openness and transparency of justice is facilitated by the
digitalisation of the judicial system. In this context, the implementation of this principle
Is supported by online broadcasting of court hearings. However, it is important to
distinguish between online broadcasting of hearings in constitutional proceedings and
those in courts of general jurisdiction, as the legal consequences for litigants are
different.

Within the framework of constitutional justice, online broadcasting of court
hearings is important because the Constitutional Court's decisions are normatively
binding. Online broadcasting of court hearings ensures the openness and transparency
of the Constitutional Court, contributes to the constitutional right to access information,
and disseminates constitutional values in digital society. This strengthens the authority
of the judiciary.

The Constitutional Court is the only court in the country which publish video
recordings of court hearings on its official website and YouTube channel. However, it
should be noted that online broadcasting of court hearings is only conducted in the
building of the Constitutional Court.

Unlike constitutional proceedings, online broadcasting of court hearings in courts
of general jurisdiction may cause challenges in terms of the double victimisation of
victims of a crime or misdemeanor, the protection of their privacy and personal data of
litigants participating in the trial. |1 suppose that legal norms regulating online court
hearings in courts of general jurisdiction may be subject to constitutional review in the
future.

To ensure the principle of legal certainty, all decisions and rulings of the
Constitutional Court are published on its official website. This is in line with the
Guidelines for the Online Publication of Judicial Decisions Aiming at Furthering Legal
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Knowledge adopted by the European Commission for the Efficiency of Justice
(CEPEJ). Since last year, the Constitutional Court has been receiving digital
applications. For instance, applications from state bodies are sent via the electronic
document management system (EDMS) and applications from citizens are sent via the
‘Tunduk' state online platform. According to the Constitutional Law ‘'On the
Constitutional Court of the Kyrgyz Republic' and the Rules of the Constitutional Court,
remote hearings may be held in certain cases.

— Access to justice in the era of the digitalisation

Digital technologies can improve access to justice. However, unlike the
Constitutional Court, the use of digital technologies in courts of general jurisdiction is
still limited because the “Digital Justice” portal is still in testing mode. This directly
affects the the right to access to justice. | would like to give two examples from the
jurisprudence of the Constitutional Court.

The first case is about summons. In November 2024, the Constitutional Court
heard a case of Mr. Moldogaziev N.D., where he claimed that the norms of the Civil
Procedure Code, which regulate the proper notification of defendants about court
hearings, should be recognised unconstitutional because it violates constitutionally
enstablished principles of the priority of human rights and freedoms, equality, and the
equal standing of parties. Specifically, there are two situations when defendant is
considered to have been duly notified: 1) the summons cannot be delivered directly to
the defendant, but is delivered to other persons who are obliged to deliver it to defendant
at the earliest opportunity; 2) if the defendant is not present, the notice will be
considered as having been delivered to his or her last known place of residence.

Two challenges arise here.

Firstly, if the defendant did not receive the summons, he or she will be unaware
about the lawsuit. As a result, he is deprived of his right to judicial protection.
Secondly, according to civil procedure legislation, courts notify parties of proceedings
in various ways. Despite the development of digital technologies, postal
correspondence (registered letters with notification of delivery to the addressee) is still
the main and obligatory method of notification. Other notification methods, such as
telephonograms, telegrams, faxes, emails or SMS messages, may only be used with the
consent of the party. In this regard, the plaintiffs may be in a more favourable position
because, when filing a lawsuit, they can express their consent to be informed in various
ways. The defendant, however, can only be notified by postal correspondence.

The Constitutional Court did not recognise these norms unconstitutional due to
the fact that, according to civil procedure legislation, defendants have the right to appeal
against court decisions in absentia. However, the Constitutional Court recognised the
need to improve the legal regulation of the summons, taking into account digital
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technologies, and recommended that the Cabinet of Ministers should make appropriate
amendments to the legislation.

The second case concerns leaving a lawsuit without consideration in case of a
plaintiff’s single failure to appear at a court hearing.

In September 2023, the Constitutional Court heard a case concerning the
recognition of a provision in the Code of Civil Procedure that limited the plaintiff's right
to judicial protection, as the court could dismiss the lawsuit in case of a plaintiff’s single
failure to appear at a court hearing. The applicant argued that this provision should be
recognised unconstitutional because it contradicts to the principle of equality
established in the Constitution, as well as the Universal Declaration of Human Rights
and the International Covenant on Civil and Political Rights. These documents state
that everyone has the right to effective redress by competent national courts in cases of
violation of their fundamental rights, as granted by the Constitution or law.

The Constitutional Court recognised this provision as contradictory to the
Constitution, since obvious unfavourable consequences are being incurred by the
plaintiff in the case of a single failure to appear at a court hearing such as the repeated
payment of the state duty, an increase in the timeframe for achieving the result of the
court proceedings and the fact that the time of repeated filing does not suspend the
limitation period. Last year, the Civil Procedure Code was amended in fulfilment of
this decision of the Constitutional Court.

| agree with this decision and would like to point out that there are currently no
provisions in civil procedural legislation to regulate the electronic submission of a
statement by a plaintiff or defendant explaining their failure to appear at a court hearing.

— Conclusion

Overall, the Constitutional Court plays a vital role in implementing international
standards of openness and access to justice. In the era of digital transformation of the
judiciary, the Constitutional Court is facing new challenges. The abovementioned
examples demonstrate the need to improve legislation on the use of digital technologies
In courts. However, it is important to pursue a holistic approach in order to keep a
balance between public interests in justice and citizens' right to privacy. In this regard,
applying the concept of digital constitutionalism would help preserve basic
constitutional values in the digital age.».

«Bausanue mexicoyHapooOHblx CmaHoapmos OmKpblmocmu U 00CmMyna K
npasocyouto na npakmuxy Koncmumyyuonnozo cyoa Kvipewvizckou Pecnyonuku
8 YCI08UAX Yughposoil mpanchopmayuy
Aaus Mapan6aeBa, KaHIu1aT IOPUIUICCKUX HAYK, TOICHT,
Ksipreizcko-Poccuiickuit CnaBsinckuii yausepceuret, Keipreizckas Pecnyoinka
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«YBaxaembiil IIpencenarenb KOHCTHTYIIHOHHOIO cyaa r-H IMuib KojaomeBny
OckonbaeB, YBa:xkaemble CyJAbH, Y BaxkaeMble JeJ1eraTbl, 1aMbl 1 rocrnojga!l

S xotena- ObI BBIPA3UTh HCKPEHHIOIO 0JIAr0IapHOCTH Opranu3aTopam. J{ms meHs
SIBJIICTCSI OOJIBIIION PAJOCTBI0O M YECTHIO NPHHATH ydYacTHe B MEXIyHapOIHOM
KOH(pEepeHIIH, MOCBAMEeHHON 35-metuto KoHctutynmmonHoro cyaa Keipreizckoid
PecryOnuku, w BBICTYNHUTH C JOKJIAJIOM O BIUSHUA MEXIYHAPOJHBIX CTAHIIAPTOB
OTKPBITOCTH H JIOCTYIIA K TIPABOCYAHIO Ha IOPUCTIPYICHITNI0O KOHCTUTYIIMOHHOTO Cyia
B 210Xy HUGPOBOI TpaHCHOPMAIIUH.

BBenenue

MexayHapoaHble CTaHAAPTHI OTKPBITOCTH CY1€0HOr0 MPOU3BOJICTBA U IOCTYyNA
K TpaBOCYJIMIO, 3aKpelUieHHble BO BceoOmieil aexnapanuu MpaB 4eloOBEKa,
MexayHapoJIHOM NAaKT€ O TPaXJaHCKUX W NOJUTHYECKMX npaBax U (OCHOBHBIX
npuHImnax OOH mo He3aBuCHMOCTH Cy1e0HOM BIACTH, peanu3ytoTcs B KoHcTuTymmm
n 3akoHe Keipreizckoit Pecnyomuku «O Konctutyunonnom Cygne KsIpreizckoit
PecniyOmukmy.

Pa3Butue u BHenpeHue HUPPOBBIX TEXHOJIOTUN U UCKYCCTBEHHOTO MHTEIIEKTa
B Cy/leOHOI cucTeMe CO3[al0T HOBbIE BO3MOKHOCTH ISl OOECHEeYeHUs! OTKPBITOCTH
CyJeOHOro Ipouecca M JAO0CTyna K IPaBOCYAHI0, a TaKKe IOBBIILIEHUS €ro
s dexkTuBHOCTH. BMecTe ¢ TeM, 3TO MOPOXKAaeT U HOBbIE BHI3OBHI B c(epe mpaBa Ha
CyleOHYI0 3aluTy, 3allUThl KOH(MUIECHUMUATBHOCTH, a TaKXe O€30MacHOCTH U
COXpPaHHOCTH JaHHBIX, 00pabaThIBaEMbIX CyJaMH. B 3TOM KOHTEKCTe OCOOEHHO
aKTyaJlbHO TOHATHE HU(PPOBOr0 KOHCTUTYIMOHAIN3Ma, KOTOPOE BOIUIOIIAET HJCHO
COXPAHEHMS U PACIPOCTPAHEHHUsI IEHHOCTEW COBPEMEHHOI'0 KOHCTUTYLHOHAIN3MA B
smoxy 11 PoBOii TpaHCHOPMAILIMK I'OCYIaPCTBEHHOTO YIIPABJICHHUS.
I103BOJIBTE IPUBECTH HECKOJIBKO IIPUMEPOB U3 IPAKTUKU KOHCTUTYIIMOHHOIO Cya.

OTKpPBITOCTL M TPO3PAYHOCTH TPABOCYAMST B JMOXY HU(PPOBU3ANNHU
Cy1e0OHOM CHCTEMBI

[IpuHIIUTT  OTKPBITOCTH W MPO3PAYHOCTH MPABOCYyAMS 00eCIeunBacTCs
nudpoBu3anuel cyaeOHO cucTeMbl. B 3TOM KOHTEKCTE peaiu3aiusi JaHHOTO
MPUHITUTIA TOACPIKUBACTCS MTOCPEICTBOM OHJIAWH-TPAHCIISIIINY CYyACOHBIX 3aCeTaHHM.
OpHako BaXHO pas3nuyaTh OHJAWH-TPAHCIAINMIO 3aceJaHUN B KOHCTUTYITMOHHOM
MIPOM3BOJICTBE U B Cy1aX OOIIEH FOPUCAUKITNH, TTOCKOJIBKY FOPUINYECKHUE TIOCIICICTBUS
JUTSL YIaCTHUKOB TIPOIIECCa Pa3TUIHbI.

B paMkax KOHCTUTYIIMOHHOTO TIPaBOCYIHWs OHJIAWH-TPAHCISAIUS CyAeOHBIX
3acellaHuii UMeeT 0co0oe 3HaueHue, Tak Kak pemnieHuss KoHCTUTYyIMOHHOTO cyna
00Jaaf0T HOPMATHBHOM 0053aTeNbHOCTHI0. OHIAWH-TPAHCISINN O00ECIEeYNBAIOT
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OTKPBITOCTh U MPO3PAYHOCTD JAEATEIBHOCTH KOHCTUTYIIMOHHOTO Cy/a, CIOCOOCTBYIOT
peanu3anuy KOHCTUTYIIMOHHOTO TpaBa Ha AOCTYI K MH(POPMALIUUA U PACIIPOCTPAHSIIOT
KOHCTUTYIIMOHHBIE LIEHHOCTH B IIM(GPOBOM OOLIECTBE. DTO YKPEIUISIET aBTOPUTET
Cy/1eOHOM BJIACTH.

KoHcTuTynmoHHbIN CyJ SIBISETCS €IMHCTBEHHBIM CYJOM B CTpaHe, KOTOPBIH
nyOJIMKyeT BHIEO3alMCH 3aceJaHuil Ha CcBOeM O(QUIMaIbHOM CcaiiTe U KaHaje
YouTube. [Ipu aTOM cnieyeT OTMETUTD, YTO OHJIANH-TPAHCIISAIIAN TPOBOJIATCS TOJIBKO
B 37aHNU KOHCTUTYLIMOHHOTO Cy/Ia.

B ornuune OT KOHCTUTYLHMOHHOTO MPOM3BOACTBA, OHJIAWH-TPAHCIISIUS
CyJeOHBIX 3aceaHuil B CyJgax OOIIei IOPUCAMKIIMM MOKET CO3/1aBaTh MPOOJIEMBI B
YacTH TMOBTOPHOM  BUKTUMHU3ALMM  MOTEPHEBIIMX OT MPECTYIUVIEHUH  WIH
MpaBOHAPYUIEHUH, 3aIIUThl UX YACTHOM XU3HU U MEPCOHAIbHBIX TAHHBIX YYACTHUKOB
npouecca. [Ipeanonararo, yto B Oy 1ylieM NPaBOBbIE HOPMBI, PETYJIHPYIOLIUE OHJIANH-
3acelaHusd B cyAax oOwmed  IOpPUCAMKUMK, MOTYT OBITh  MOABEPTHYTHI
KOHCTUTYITMOHHOMY KOHTPOJIIO.

Jns obecrieueHus] MPHUHIMIIA TPABOBOM ONpEAECNEHHOCTH BCE PELICHUS U
nocTaHoByieHUs] KOHCTUTYLIMOHHOTO cyAa MyOIMKYIOTCA Ha €ro OQUIIMaIbHOM caifTe.
D10 coOoTBEeTCTBYET PYyKOBOJCTBY IO OHJIAMH-yOJMKAIMU CYACOHBIX PEIICHUN C
LEJbI0 TIOBBIIMIEHUAS MPAaBOBOM OCBEIOMIICHHOCTH, MNPUHATOMY EBporenckon
komuccuer mo sddextuBHocty mpaBocynus (CEPEJ). C npomworo rona
KoHctutymonssii ¢y npuHuMaet nudposbie odpameHusi. Hanpumep, obpaiienus
OT TOCYJAapCTBEHHBIX OpPraHOB HAIpPABJISIOTCS 4Yepe3 CHUCTEMY BJIEKTPOHHOIO
nokymeHToobopora (C3JI), a oOpamieHuss OT TpaKJaH - 4Yepe3 TroCyAapCTBEHHYIO
onnau-matpopmy  «Tyaayk».  CormacHo ~ KOHCTUTYLMOHHOMY  3aKOHY
«O  Koncturyuronnom cyae Keipreickoit  PecnyOnuku» u  [IpaBunam
KOHCTUTYIITMOHHOTO CyAa, B OTAENBHBIX CIy4asX MOTYT HPOBOJIUTHCS YJaj€HHBIE
3ace/laHusl.

JocTyn kK npaBoCyauIo0 B 310Xy uudpoBu3anumn

[udpoBbie TEXHOIOTHH MOTYT YJIYYIIUTHh JOCTYI K mpaBocyauto. OmgHako, B
otnuymre 0T KOHCTUTYIIMOHHOTO Cy/ia, UCTIOJIb30BaHUE ITU(DPOBBIX TEXHOJIOTHH B CyaX
oO111el FOPUCIUKIIMYU TTOKA OrpaHuYEeHO, TOCKOIbKY nopTan «L{udpoBoe mpaBocyaue
HaxXOJHUTCS HA CTAJWU TECTHPOBAHMS. DTO HANpPSAMYIO BIUAET HA MPAaBO Ha JOCTYI K
npaBocynto. S xoTena Obl MPUBECTH J[BA MPUMEpa U3 MPAKTUKU KOHCTUTYITMOHHOTO
cyna.

ITepBolii ciyuait kacaetcs nmoBecTok. B Hosi0pe 2024 roga KoHCTUTYIIMOHHBII
Cyd paccMarpuBai aeno r-ua MonporasueBa H./I., KOTOpbIM 3asBU, 4TO HOPMBI
['paxgaHCKOro  MPOLECCYyalIbHOTO  KOAEKCA,  PEeryjJupylolue  Hajajexaliee
YBEJIOMJICHME OTBETUYMKOB O CyAE€OHBIX 3acelJaHusX, CJeAyeT TMpHU3HATh
HEKOHCTUTYIIMOHHBIMU, TTOCKOJBKY OHHM HAPYLIAIOT KOHCTUTYLHOHHO 3aKpEIJICHHbIE
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MPUHITUIIBI IPUOPUTETA TIPaB U CBOOO]T YEIIOBEKA, PABEHCTBA M PABHOTO IMOJIOKECHUS
ctopoH. KoHKpeTHO, CyIIeCTBYET JBE CUTYAIMH, KOT/Ia CYUTACTCS, YTO OTBETUHUK ObLI
HaJUIeKalUM 00pa3oM yBeJIOMIICH: 1) ecliu MOBECTKY HEBO3MOXHO BPYUYUTH JIMYHO
OTBETYHUKY, OHA BPYYaeTCs IPYTUM JIMIIAM, KOTOPbIE 00513aHbI TIOCTABUTD €€ OTBETUUKY
MIpU TIEPBOIM BO3MOKHOCTHU; 2) €CJIM OTBETUUK OTCYTCTBYET, YBEIOMJICHUE CUHUTACTCS
JOCTABJIEHHBIM 10 €r0 WU €€ MOCIEAHEMY U3BECTHOMY MECTY KUTEIbCTBA.

3/1ech BO3HUKAIOT JIBE MPOOJIEMBI.

Bo-niepBbIX, €ciau OTBETYMK HE MOJYYHJI MOBECTKY, OH HE Y3HAET O CyJIeOHOM
paszOuparenbcTBe. B pe3ynbrare, OH JUIIaeTCsl CBOETO MpaBa Ha CYJACOHYIO 3alIUTY.

Bo-BTOphIX, B COOTBETCTBUM C  TPAXKIAHCKAUM  IPOILECCyalbHbIM
3aKOHOJATENBCTBOM, CYJIbl YBEAOMIISIIOT CTOPOHBI O CyIEOHBIX pa3OupaTeNnbCTBaX
paznu4yHbIMU criocobamu. HecmoTpst Ha pa3BuTHe HU(POBBIX TEXHOIOTUH, OCHOBHOM
u o0s3arenbHONM (GOpPMON YBEAOMIICHHSI OCTAETCS IOYTOBAasl KOPPECTIOHJICHIIUS
(3aka3Hbple MUCbMA C YBEIOMJIEHHMEM O BpYyYEHHHU ajpecaTy). [pyrue crnocoOsl
YBEJIOMJICHHSI, TaKUE KakK TeleQOHOrpaMMbl, TelerpaMMbl, (akchl, JIEKTPOHHBIC
nucbMa uin SMS-coo01ieHnsi, MOTYT UCTIOJIB30BAThCS TOJIBKO C COTJIACHUS CTOPOHBL. B
ATOM OTHOIIEHUU HCTI[BI MOTYT HaXOJUTbCS B 0Oo0jiee BBITOJHOM IOJOKCHUH,
NOCKOJBKY MpPH MOJauy€ HCKAa OHHU MOTYT BBIPA3UTh COIVIACME HA YBEJIOMIICHHE
paznu4yHbIMU crioco0aMu. OTBETYHK K€ MOXKET OBITh YBEJAOMJIEH TOJBKO MOYTOBOM
KOPPECHOHAECHLIUEN.

KOHCTUTYIIMOHHBIN Cyl HE MOpHU3HAT 3TH HOPMBl HEKOHCTUTYLIMOHHBIMH,
MIOCKOJIbKY, COIJIaCHO TPaXXJAaHCKOMY MPOLECCYaIbHOMY 3aKOHOJATEIbCTBY, V
OTBETYMKOB €CThb NpaBO OOXajoBaTh peuieHuss cyaa 3aoyHo. OJHaKo
KoHcTuTyIMOHHBINA Cya MpU3HAT HEOOXOJIMMOCTh COBEPILIEHCTBOBAHMS MPABOBOIO
PETYJIUPOBAaHMSI BpPYYEHHUS TIOBECTOK C y4eTOM IM(PPOBBIX TEXHOJOTHH W
pekomenaoBan KaOunery MUHHUCTPOB BHECTU COOTBETCTBYIOIIME H3MEHEHUS B
3aKOHOAATENBCTBO.

Btopoii ciyuaii kacaercss ocTaBieHUsT UCKa 0€3 pacCMOTpPEHHUs] B Ciydae
OJIHOKpPATHOM HESIBKHM MCTIIA HA CyZieOHOE 3ace/laHue.

B cenTs6pe 2023 roga KoHCTUTYIIMOHHBIN CyJ] pacCMOTpEN JEJI0 O MPU3HAHUH
HEKOHCTUTYIIMOHHON  HOpMBI  ['pakIaHCKOTO  MOPOLIECCYaIbHOTO  KOJIeKCa,
OrpaHUYMBAIONICH MPaBO UCTIA Ha CyNEeOHYIO 3alIUTY, MMOCKOJIBKY CYyJ MOT OCTaBUTh
UCK 0€3 pacCMOTpPEHHUs B Cllydae OJHOKPATHOW HESBKHU MCTIA Ha Cy/Ie0HOE 3aceJaHHe.
3asBUTENb YTBEPXKIald, 4YTO H3Ta HOPMA MPOTUBOPEUYUT IMPUHIUIY PABEHCTBA,
3akperieHHoMy B KoHctutynuu, a takxke BceoOlieil aexnapanuu npaB 4YeloBEKa U
MexayHapoIHOMY NAKTy O FPaXkKAAHCKHUX U MOJUTHYECKUX MpaBax. ITH TOKYMEHTHI
YCTaHABJIMBAIOT, YTO KaXIblii MMeeT MpaBo Ha 3(PGEKTHUBHOE CPEACTBO IMPABOBOI
3aIIUThl B KOMIIETEHTHBIX HAIIMOHAIBHBIX CYJIaX B CIydae HAPYIICHUS €r0 OCHOBHBIX
IIpaB, rapaHTUPOBaHHBIX KOHCTUTYLIHEN WIIH 3aKOHOM.
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KoHCcTUTYLIMOHHBIM  Cy[ OpU3HAI JaHHYK0O HOPMY IPOTHUBOpEYAIlEH
KoHcTuTymu, nockoJibKy MCTEI] IPU OJTHOKPAaTHOM HesiBKe Ha cyAeOHOe 3acenaHue
HECeT OYEBMJIHO HEOJIArompUATHBIE MOCIEICTBUS, TaKME KaK MOBTOpHAs yIuliaTa
rocyAapCTBEHHOW MOLUIMHBI, YBEJIMYEHUE CPOKOB TIOCTUKEHUS pe3yJbTaTa CyAeOHOro
pazOuparenbcTBa M TOT (AaKT, YTO BpeMs MOBTOPHOro oOOpalieHus He
MPUOCTAHABIMBAET CPOK HMCKOBOM JaBHOCTU. B mponuiom romy ObUIM BHECEHBI
n3MeHeHUs [ paxkaaHCKUK MPOLECCYAbHBIN KOJIEKC BO WCHOJHEHUE HTOTO PEIICHUS
KonctutynmonHnoro cyna.

Sl cornacHa ¢ 3TUM pelIeHUueM U X0Tesa Obl OTMETUTh, YTO B HACTOSIIIEE BPEMs
OTCYTCTBYIOT ~ HOPMBI  IP@KIAHCKOTO  IPOLECCYaJbHOIO0  3aKOHOJATEIbCTBA,
pPETrYJIUPYIOIIAE DJIEKTPOHHOE TNIPEAOCTABICHUE 3aBUTEIEM WM OTBETYUKOM
O0O0BSICHEHHUS O IPUYMHE HESABKHU Ha Cy/1e0HOE 3acejaHue.

3akiaro4enue

B unenom, KOHCTUTYLMOHHBIM CyJl HUrpaeT KIIOUYEBYIO pOJIb B peaau3alluu
MEXIYHAPOJHBIX CTaHAAPTOB OTKPBITOCTH M JOCTYIHOCTH NIpaBocyaus. B smoxy
undpoBoil TpaHchopMalnu cy1e0HOM cucTeMbl KOHCTUTYIIMOHHBIN CYJ] CTaTKUBAETCS
C HOBBIMHU BbI30BaMU. [IpuBefeHHbIE  BBINIE MPUMEPBl  JIEMOHCTPUPYIOT
HEOOXOAMMOCTh COBEPIICHCTBOBAHUSI 3aKOHOAATENIHCTBA B OOJACTH HCIIOIb30BaHUS
HU(POBBIX TEXHOJIOTMHI B cynax. Bmecte ¢ TeM Ba)XXHO NPUMEHSATh KOMIUIEKCHBIM
HOJXOJ, YTOOBI COXpaHiTh OajaHC MEXJIy OOIIECTBEHHBIMU HWHTEpPECaMU B
NPaBOCYJIMU M MPABOM T'Pa)JaH Ha HENPHUKOCHOBEHHOCTh YaCTHOW XU3HHU. B aTOM
KOHTEKCT€ MNPUMEHEHUE KOHIENIUU LUPPOBOrO0 KOHCTUTYLMOHAIM3MA IMOMOXET
COXpaHUTh OCHOBHbBIE KOHCTUTYIIMOHHBIE IIEHHOCTH B LIU(PPOBYIO SIOXY.)».

Ceccusa 3. «llepcnekmueovl KOHCMUMYUUOHHOU I0CIMUUUN 6 CIMPAHAX HOBOU
0eMOKDPAMUU)
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"Deontoyus uncmumyma KoncmumyyuonHnou rocmuyuu 8 Kvipevlzckou
Pecnybnuke: 6v130661 nepexoonozo nepuooa u opuenmupuvl 6yoyuje2o"
npe3edtanus Mpip3aaumoBa Pyciana MyparOexkoBuua — npodeccopa,
JIOKTOpa IOpUINYECKUX HayK, COBETHHKA Ipeacenaresns BepxoBHoro cyaa
Keiprezckoii Pecy6nmku, Keipreizckas Pecmy6nvka

«BBenenue Lleab npe3eHTanuu

[IpocnenuTh pa3BUTHE UHCTUTYTAa KOHCTUTYIMOHHOM IOCTULIMU, €T0 MPOOIEMBI
U TIEPCIIEKTUBBI

OcHOBHBIE 3TAbI

AHanu3 KIIIOYEBBIX UCTOPUUECKUX MOMEHTOB CTAHOBJICHUS

Bb130BbI 1 Oyjayiee

PaccmoTpenune TpyTHOCTEN U MTOTEHIMAIbHBIX HAIIPABICHUN PA3BUTHS

HUcropuueckue 3Tanbl

1989r. — KomuTeT KOHCTUTYLIMOHHOTO Haj3opa BepxoBHoOro cosera
Kuprusckoit CCP

1990r. — Koncturyunonssiit cyn Kuprusckoit CCP

1993 r. — Coznanue Koncrurymumonnoro Cyna KP

2010 r. — Co3nanne Koncturyunonnoit naarsl Bepxosaoro cyga KP
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2021 r. — BoccTaHOBIEHHE CAMOCTOSTEIBHOIO OPraHa KOHCTUTYLIHOHHOTO
KOHTpOJIsl. POpMHUPOBAHUE U HAYAJIO JIEATEIIBHOCTH JAEUCTBYIOIIETO
Koncturynmonnoro cyaa KP

Koncruryuuonnoe passurue Koiproizcrana

[TocTosiHHBINA TOUCK omnTHUMaIbHOro OanmaHca KbIpreI3cTaH — yHUKAJIbHBIN
IIPUMEP NOCTCOBETCKOW KOHCTUTYIMOHHOW TUHAMUKH

9 pedopm/penaxiuii ¢ 1993 o 2021 rojsl, BKItOUAs:

3 "HoBele penakiuu Konctutynuu 1993, 2007, 2010, 2021

5 3HaUYMMBIX MOMPABOYHBIX pe(opM, NPOBEAEHHBIX Yepe3 pedepeHaymbl 1994,
1996, 1998, 2003, 2006 roas!

Uror: PecybOnmka — nabopaTopusi KOHCTUTYIIMOHHOTO dKciepuMenTa B [IA

BbI30BbI IEPEXOIHOTO MEPUOAA

[MonuTuzamus pemennit (mpumep 2000 r. — nemno o TpeTbeM cpoke [Ipesunenta)

YTpara HE3aBUCUMOCTH B MEPUO]T MHCTUTYITUOHAIBHBIX pedopm.

HenocnenoBarenbHOCTh B IPaBOBOM CTaTyCe

[TpoGiieMbl B3aUMOJICHCTBHUS C BETBSIMH BJIACTH

OcHoBuble pyHkunu KC

> paet ouimanbHoe ToJikoBaHue KoHcTuTymu,

> pagpemiaeT JAejaa O COOTBETCTBMU 3aKOHOB M HMHBIX HOPMATHBHBIX
npaBoBbIX akTOB Keipreizckoit Pecniyonuku Koncturynuu;

> JaeT 3aKII0YEHUE O KOHCTUTYIMOHHOCTH HE BCTYNUBIIUX B CHITY
MEXIYHAPOJHBIX JIOTOBOPOB, YYaCTHHUIIEH KOTOphIX sBisgercss Kwiprbizckas
PecnyOnuka;

> paspemaeTr CHopbl O KOMIIETEHLIHMHM MEXKAY BETBSIMH I'OCYIapCTBEHHOM
BJIACTH;

> J1aeT 3aK/II0YEHHE K MPOEKTy 3aKOHAa 00 M3MEHEHUSX M JOIMOJIHEHUSX B
HacrosAmyo Koncrurynuro;

> JJaeT 3aKJI0YEHUE O COONIIOACHUH YCTAaHOBICHHOTO MOPSAKA BBIABUKCHUS
ooBuHEeHMs NpoTuB [Ipesunenra.

IIpaBoBasi npupoaa

KoHcTuTymmoHHbI  CyA, SIBISIETCS BBICIIMM OPTraHOM CyAeOHOM BJacTH,
OCYIIECTBJISIFOIIMM KOHCTUTYLHOHHBI KOHTPOJIb MOCPEICTBOM KOHCTUTYLIMOHHOTO
CyJOIPOU3BOACTBA

1 OcoO0bIii, HE3aBUCHUMBIN OpTaH

2 KoHTposbHas 1eATeTbHOCTh, @ HE KOHTPOJIbHAS BIACTh

3 PelieHre BOMPOCOB MpaBa, a HE MOJUTUKN KOHCTUTYITMOHHBIN Cy, SIBISETCS
BBICIIIMM OPTaHOM Cy/1€0HOM BJIACTH, OCYIIECTBIISIONIUM KOHCTUTYIIMOHHBIN KOHTPOJIb
MOCPEJICTBOM KOHCTUTYLIMOHHOTO CYJAONPOU3BOJICTBA
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CoBpeMeHHOE COCTOSIHHME
% Koncturyuuonnsiii cyq KP BHOBB 1eiiCTBYeT Kak CaMOCTOSITENIbHBIN OpraH

+ IloBbllIeHUE aBTOPUTETA

% IlosBieHHe HOBBIX BBI30BOB: IM(POBBIE TMpaBa, WHOOPMAIMOHHBIC

KOH(DIIUKTHI, TII00aTH3aIus
OpueHTHPBI OyayLIETO
» YKperieHHe He3aBUCUMOCTH M HHCTUTYIIMOHATBHON YCTONYNBOCTH
» Pa3paboTka TOKTPUHBI KOHCTHTYITMOHHON OTBETCTBEHHOCTH
Pacmupenne mpocBetutenbeko  GyHkmum cyna.  CoOTpyJAHHYECTBO €
MeXIyHapOaHBIMU HHCTUTYyTamu (Benenmanckas komuccus, ECITY u np.)
% I[lpumenenne MUpPOBHIX TEXHOJIOTHI (HAPUMED, OHJIANH-TOCTYII K PEIICHUSIM )
3aki0oueHue

0

G

R/
0‘0

v DBOJIONUS WHCTUTYTa — OTPAKEHUE JAEMOKPATHUYECKOTO CTAHOBIICHUS
(Pecnybnmka — mabopaTopusi KOHCTUTYIIHOHHOTO dKcriepumenTa B [{A).

v C 2021 rogma KC BHOBb Hazen€H mNpaBOCYOBEKTHOCTHIO U JIOJDKEH
YCUJIMBATh JOKTPUHAIBHYIO (DYHKIIHIO.

v BaxxHo pa3BUBaTh KyJIbTYpY KOHCTUTYIITHOHHOTO MPABOCY AMSL.

B pamkax nmporpamMmbl MeKIYHAPOAHOI KOH(epeHIMH 3apydeKHbIe TOCTH
O3HAKOMWJINCh C TPUPOAOH W JOCTONpUMevYaTeJbHOCTAMH KbIproi3ckoi
Pecny0/inKH, HANMOHAJILHBIMYU TPAAUIUAMH KBIPIrbI3CKOI0 HAPOAA.
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